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ARGUED  AND  DETERMINED  
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Court  of  KING'S   BENCH, 


IN 

to 


Trinity  Term^ 


In  the  Fifty-fourth  Year  of  the  Reign  of  G£(tRGS  III. 


Bennet  znd  Wife  against  Watsos  and  Another.  Satm^,ty, 

•  Jutte  nth. 

nnRESPASS  for  assault  and  imprisonment  of  the  A  justice  of  the 
-^    Wife.      Plea,   Not   guilty.      At   the  trial  before  mit  a  feme  co- 
Thomson  C.  B.  at   the  last  assizes  for  Kent,  the  case  miJeHarwit* 
was  this:  the  defendant  Watson  was  a  magistrate  re-  "u'J*"^"^ 
sidinfiT  at  Woolwich^  and  Newkall  (the  other  defendant,)  'ony  brought 

^  ^  ^'    before  him,  and 

a^x>nstable  of  that  place.     On  the  i  st  of  January  1 8 1 3  who  refuses  to 
a  person  having  been   apprehended  on  suspicion  of  sessions  to  gire 
felony,  and  carried  before  Watson,  the  plaintiff's  wife  finVsureties  for 
was  examined  as  a  witness  against  the  prisoner,  and  ^^^  »ppcarance. 
after  her  examinationi  was  desired  by  Watson  to  procure 
her  husband's  recognizance  for  her  appearance  at  the 
next  quarter  sessions ;  to  which  she  said  that  she  could 
not  procure  it  that  day,  but  the  next  day  her  husband  or 
Vol,  IIL  "    B  some* 


t  ..' 
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1 8 14.  somebody  else  should  enter  into  the  recognizance* 
"^  Upon  this  promise,  she  was  suffered  to  depart,  but  not 
^««/^  keeping  her  word,  on  the  13th  oi  January  follawing  wa« 
sent  for  by  Watson^  who  again  requested  her  to  procure 
her  husband  or  some  other  person  to  be  surety  for  her 
appearance  to  give  evidence  at  MaUskme^  where  the 
sessions  were  to  be  holden ;  to  which  she  answered  that 
she  would  not  go^  and  nobody  should  make  her.  The 
matter  was  then  explained  to  her  fully;  and  an  hour  or 
more  was  employed  in  endeavouring  to  persuade  her ; 
but  she  continuing  to  refuse,  was  at  last  told  that  a 
warrant  would  be  signed  if  she  refused ;  and  on  her 
still  refusing  the  warrant  was  signed.  She  was  not, 
however,  taken  into  custody  that  night ;  but  by  leave 
of  the  magistrate  slept  in  her  own  house,  and  on  the 
next  day  was  conveyed  by  NeuohaU  inside  the  coach  to 

Maidstone^  where  (on  the  15  th)  she  gave  evidence,  and 
the  prisoner  was  convicted;  and  without  her  evidence 
he  could  not  have  been  convicted.  The  warrant  was 
directed  to  the  constable  of  Woolwich^  to  convey  and 
deliver  into  the  custody  of  the  keeper  of  the  gaol  at 
Maidstone^  and  to  the  keq)er  to  receive  into  his  cus- 
tjpdy  th^e  plaintiff's  wife,  she  having  subscribed  her 

di^)OsitioD  in  a  case  of  fekmy^  &c.  and  being  a  most 
material  and  necessary  witness,  on  behalf  of  the  kin^ 
touching  the  said  felony,  and  refusing  to  appear  at  the 
oext  general  quarter  sessions  of  the  peace  to  giv«  s^ck 
evidence  as  she  ought  to  give^  and  refiising  to  find 
due  sureties  for  such  her  f^peamnce^  in  conten^t.  ef 
the  laws  and  against  the  peace^  &c.  and  her  safely  keep 

until  delivered  by  due  course  of  law.  The  plaintiflb 
having  failed  in  proving  notice  to  the  defendant  Watson^ 

pursuant 
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parsaant  to  the  statute  (a),  he  was  acquitted ;  but  proof        US  14* 
haTimr  been  grvea  airamst  Newhall  of  a  demand  made       ^-"'"'^ 
of  a  copy  of  the  warrant,  aind  that  he  had  not  com-        ^^ofin/ 
plied  with  it,  the  learned  Judge  allowed  a  verdict  for 
IS.  damages  to  be  found  against  him,  giving  liberty  to 
move  to  enter  the  verdict  for  him,  if  the  Court  should 
be  of  opinion  the  action  was  not  maintainable. 

A  rule  nisi  was  accordingly  obtained  in  the  last 
term,  and  2  Hawk.  P.  C.  b.  2.  c.  8.  s.  58.  and  c.  16.  s.  2. 
was  cited  to  dhew  that  justice^  may  commit  those  who 
refuse  to  be  bound,  if  it  appear  that  they  can  give 
material  evidence. 

CuroDOod  shewed  cause,  and  observed  that  the  posi- 
tion laid  down  in  2  Hawk.  c.  8.  s.  58.  was  only  ^ven 
as  an  opinion  and  not  as  decided  law,  and  the  writer 
pre&ces  it  with  *<  it  is  said ;''  and  that,  as  well  as  several 
positions  of  the  same  sort  in  other  text  writers,  may 
hB  be  traced  to  the  single  authority  of  2  Hale  P.  C.  282. 
It  is  there  $aid  **  that  the  justices  who  take  the  informa- 
tion of  witnesses,  may,  before  the  trial,  bind  over  the 
witnesses  to  appear  at  the  sessions,  and  in  case  of  their 
lefbsal  dth^  to  come  or  to  be  bound  over,  may  com« 
ndt  them  for  their  contempt  in  such  refusal,  and  this  is 
virCnaUy  mduded  within  their  commission  and  by  ne- 
ofissary  consequence  upon  stat.  i  &  2P.  4*ilf.  c.  ij/^ 
But  ho#,  it  may  b^  asked,  is  it  virtually  included  iH 
diar  ocxninissfoiiy  since  at  common  law  the  power  of 
ilkipriioimient  can  only  be  exercised  by  a  court  of  r»- 
COfrd  (&) ;  but  a  justice  taking  examinations  on  a  charge 
ef  Idatkj  18  not  a  court  of  record.    As  little  is  it  a 

(m)  24G,2.c.44.  [h)  Stt  Salk  iOO.    l%MQd.$99. 

B  2  neces- 
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1814.        necessary  consequence  upon  stat.  i  SciP.Jji'M.e.i^-r 

"""■"^  for  the  statute  only  gives  the  justices  authority  to  bind 
Mgtdnst  by  recognizapce  to  appear  at  the  next  general  gaol 
delivery ;  and  therefore  to  hold  that  they  may  by  con- 
sequence commit,  would  be  to  hold  that  a  greater 
power  is  a  consequence  of  a  lesser.  But  admitting  the 
doctrine  of  Lord  Hale  to  be  correct,  still  the  magistrate 
here  has  exceeded  his  authority,  because  the  plaintiff's 
wife  being  under  an  incapacity,  as  a  married  woman, 
to  bind  herself  by  recognizance,  which  is  the  only 
surety  which  the  statute  speaks  of,  the  magistrate  could 
not  lawfully  commit  her  for  refusing  to  do  what  she 
was  wholly  incompetent  to  do,  or  if  she  had  done,  by 

« 

going  through  the  form  of  entering  into  a  Recognizance, 
would  have  been  nugatory,  but  he  ought  to  have  com- 
xnitted  only  for  refusing  to  appear. 

.  Gumey  and  BoUand,  contra,  relied  on  the  authoritieft 
above  mentioned,  and  on  the  uniform  practice,  in  the 
-case  both  of  infants  and  -married  women,  to  require  a 
recognisance  of  some  third  person  if  they  refuse  to 
appear,  and  in  case  of  refusal  of  such  recognizance,  to 
commit.  And  the  plain  inference  arising  from  the  i  &  2 
P.4f  M.iBi  that  the  justices  shall  have  authority  to  com- 
pel the  appearance  of  witnesses  at  the  trial  to  give 
evidence  against  the  party  indicted;  for  which  pur- 
pose the  statute  authorizes  them  to  bind  all  such  by 
recognizance  or  obligation,  which  must  mean  such 
recognizance,  or  obligation  as  will  bind,  considering 
the  situation  of  th^  witness ;  and  if  they  have  authority 
to  bind  they  must  have  the  means  of  enforcing  it,  by 

in  case  of  refusal  to  be  bound* 


fMiMiMin:- 1 


Lord 
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Lord  Ellenborough  C.  J.    After  the  construction        1814. 

« 

which  has  been  put  on  the  statute  by  Lord  Hale^  and     '  ""■""■ 
the  practice  which  has  obtained  since,  I  think  we  shall         a^dnM 
not  be  Tery  much  inclined  to  disturb  it ;  and  we  cannot 
avoid  doing  so  if  we  determine  that  this  woman,  who  not 
only  refused  to  give  surety,  but  to  appear,  might  not 
be  committed  in  order  to  be  forthcoming  to  aid  the 
purposes  of  justice.     For  that  would  be  to  pronounce 
that  in  no  case  can  a  magistrate  be  warranted  in  com- 
mitting, where  there  has  been  a  refusal  on  the  part  of 
the  witness  both  to  find  sureties  and  to  appear.     Btlt 
the  law  intended,  that  the  witness  should  be  forthcoming 
at  all -events,  an^  it  is  a  lenient  mode,  which  the  sfa-' 
tute  provided,  to  permit  the  witness  to  go  at  lAtgt- 
upon  his  own  recognizance.     However,,  that  is. only 
one  mode  of  accomplislung  the  end,  which  is  the  due 
appearance  of  the  witness ;  therefore  where  that  mode^ 
as  well  as  the  end,  is  frustrated,  9S  far  as  it  can  be^  by 
the  witness's  refusal,  it  seems  but  reasonable  that  the  jas* 
tioe  should  be  warranted  in  committing,  which  is  the 
cmly  means  left  of  securing  the  end. 

Xi£  Blanc  J.  The  justice  is  not  to  commit  by  way 
of  punishment,  but  in  order  that  crimes  may  not  ga 
unpunished,  he  is  to  secure  the  appearance  of  the  wit-^ 
neasi  who  is  to  establish  the  delinquency,  after  he  jfaaH; 
have  been  examined  before  him  on  oath.  The  statute 
haa  provided  that  the  magistrate  shall  bind  him  by 
recognizance.  From  that  1  time  the  practice  has  been, 
wd  so  it  is  laid  down  by  Lord  Hale^  that  he  may  com- 
mit^ if  the  witness  refuse  to  appear  or  enter  into  a 
recognizance.  Here  the  woman  could  not  enter  into 
ber  own  recognizance^  but  that  was  not  alleged  by  her 
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1814^  as  an  excuse^  but  she  volimtarUy  reftised  either  to  at- 
"~~~  tend  or  to  find  s^urity,  and  therefore  the  magistrate 
^gamst  could  do  nothing  less  than  commit.  If  he  had  done 
more  than  waa  necessary  to  secure  her  appearance,  I 
agree  it  would  have  been  bad;  but  in  this  instance 
he  has  done  no  more  than  was  necessary  for  that 
pmpose* 

Dabipibr  J.  {a)  The  power  of  commitment  is  abso* 
Ittlely  necessary  to  the  existence  of  the  statute  of  Philip 
and  Mary:  for  unless  there  were  such  a  power,  every 
pevscm  would  of  course  refuse  to  enter  into  a  recogni- 
aaneei  and  the  magistrate  could  not  compel  him ;  and 
then  if  be  could  further  avoid  being  served  with  a  sub^ 
pttna,  the  party  delinquent  might  escq)e  unpunished. 
lUs  odnsideratioB  coupled  with  Lord  i-Sa^s  judgment, 
fiittided  on  the  practice,  teems  to  me  sufficient  to  esta^ 
Misb  tfie  power.  The  questkm  here  is  respecting  a 
{tason  who  is  under  a  legal  disaUlity ;  but  she  not  only 
'  nrfases  to  give  recognizance^  but  she  refuses  to  go, 
dkmig  as  much  as  in  her  lay  to  elude  the  justice  of  the 
case.  The  magistrate,  therefore,  has  done  nothing 
moce  dum  was  proper  to  secure  her  appearance  at  the 
sessions;  upon  her  refusing  to  go,  or  to  find  any-recog» 
nfaanoe^  he  commits.  It  seems  to  me  he  was  right  in 
a^xleing,  the  practice  has  be^i  so,  and  it  fellows  both 
from  the  piractiee  and  the  opinion  of  Lord  Hale  diat 
the  law  is  so.  And  therefore  thare  must  be  judg- 
insnt  fur  the  dafimdant. 

Rule  abodttfe. 

(«)  BayUf  J.  was  absent. 
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i8i4. 


Power  a^ai/wf  Walker.  >^3ih. 

f^ASE  by  the  plaintiff,  as  proprietor  of  the  copyright  An  assignment 
of  the  words  of  a  certain  song,   against  the  de-  f  song  most  he 

/••■<•-•«  -TM  -in  writirg,  in 

fisndant  for  pirating  the  same.     Flea,  Not  guilty.  order  to  entitle 

At  the  trial .  before  Lord  EUenborough  C.  J.  at  the  mrimam"an  ^^ 
Middlesex  fittings  ^fter  last  term,  the  plaintiff,  in  order  ef^^o^pi^^t. 
to  establish  his  tide,  proyed  that  one  Moore^  the  author  >"K  i^* 
of  a  work  intitled  <<  A  Selection  of  Irish  Melodies,"  of 
wluch  this  song  was  one,  transferred  the  copyright  of 
the  said  work  by  verbal   agreement  to  i£.  Powery  of 
Dublin^  who  agreed  also  by  parol  with  the  plaintiff,  that  ' 
the  plaintiff  should  have  the  exclusive  right  of  publish- 
ing and  selling  the  work  in  England^  reserving  to  hun- 
self  the  right  oS  selling  it  in  IreknuL     Whereupon  it 
was  objected  for  the  defendant,  ist.  That  by  stat  8  Anfh 
c.  19.  every  assignment  of  copyright  must  be  in  writing ; 
and,  2dly,  that  the  right  conveyed  to  the  plaintiff  by 
R.  Paaoery  (supposing  it  to  be  well  conveyed)  did  not 
amount  to  an  assignment  of  the  copyright  such  as 
would  sustain  this  action ;  but  was  a  mere  licence  to 
the  plaintiff  for  the  publication  and  sale  in  England. 

His  Lordship  directed  a  nonsuit,  being  of  opinion  that 
the  plaintiff  had  not  made  out  his  title  of  assignee* 

Twiss  BOW  moved  for  a  new  trial,  contending  that 
eof^rright  was  a  mere  personal  chattel,  not  included 
witfiin  tlie  statute  of  frauds,  and  consequently  capable 
at  common  law,  Uke  all  other  personalty,  of  passing 
by  oral  transfiur*    And  he  said  that  the  stat.  8  Ann. 
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j8.t4»  ^  ip*  does  not  make  a  writing  necessary.  That  statute 
— ""^  was  passed,  as  its  title  imports,  for  the  encouragement 
i^aiMst  of  learning,  and  is  to  be  construed  liberally;  it  uses  the 
terms  "  transferred,'*  "  purchased,"  or  "  acquired,"  as 
applied  to  the  passing  of  the  property  from  the  author 
to  others,  and  speaks  of  his  ^^  assignee ;"  but  none  of 
thesQ  expressions  import  that  the  transfer  or  assign- 
ment must  be  in  writing ;  there  are  assignees  tn  law  as 
well  as  in  deed,  which  shews  that  an  assignee  may  be 
without  any  assignment  in  writing ;  and  it  is  remark- 
able that  the  statute  in  another  branch,  where  it  pro- 
hibits the  printing,  &c.  by  any  other  person  than  the 
proprietor,  without  his  consent,  expressly  provides  that 

• 

such  consent  shall  be  in  writing ;  therefore  it  is  fair  to 
presume  that  it  would  have  provided  for  a  writing  in  the 
other  cases  if  it  had  so  intended.  And  in  Miller  v.  Taj/' 
lor  (a),  though  the  transfer  of  copyright  was  much  dis- 
cssed,  it  was  never  objected  that  it  would  not  pass  except 
by  writing.  Tlie  inconvenience  of  such  a  construction  in 
cases  like  the  present  is  obvious,  for  this  being  a  mixed 
production  of  words  and  music,  which  in  general  is 
the  composition  of  separate  authors,  a  separate  assign- 
ment in  writing  of  the  separate  copyrights  upon  each 
ballad  would  be  necessary.  And  as  to  the  objection 
that  this  is  but  a  licence  and  not  an  assignment  of  the 
copyright,  because  it  extends  to  this  kingdom  only,  as 
well  might  it  be  said  that  an  assignment.for  a  certain 
number  of  years,  was  not  an  assignment,  because  it  did 
not  extend  to  the  whole  but  to  a  part  only ;  but  if,  not- 
withstanding, an  assignment  for  a  less  number  of  years 
would  be  good,  why  may  it  not  be  good  for  a  less 
extensive  district  ? 

(«)  4  Arr.  %$o$,  S.  C.  i  JSiaek.  JL  675. 

16  Lord 
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Lord  Ellenborough  C.  J.  said,  that  the  statute  hav-         1214. 
ing  required  that  the  consent  of  the  proprietor,  in  order        — — 
to  authorize  the  printing  or  reprinting  of  any  book  bjany        aj^ainst 
Other  person,  shall  be  in  writing,  the  conclusion  from  it 
seemed  almost  irresistible  that  the  assignment  must  also 
be  in  writing;  for  if  the  licence,  which  is  the  lesser 
things  must  be  in  writing,  a  fortiori  the  assignment, 
which  is  the  greater  thing,  must  also  be.     And  Dam-' 
pier  J.  expressed  himself  to  the  same  effect,  and  said 
that  the  assignment  could  only  be  under  the  statute, 
and  therefore  the  plaintiff  must  shew  that  he  was  such 
an  assignee  as  the  statute  required. 

Per  Curiantj  Rule  refused.         ' 


The  King  against  Askew  and  Others.  ^uesd.iy, 

^  June  14th, 

l^OLAN  moved  for  a  new  trial,  on  the  behalf  of  JoA»  Jl'^^^l^'^^^. 
andLouisaAskewy  who  had  been  convicted,  together  fendams  con- 

^  victed  of  an  in- 

with  one  Margaret  Hipwood,  of  an  indictment  charging  dictment  for  a 
them  with  a  conspiracy  to  indict  the  prosecutor  for  fe-   necessary  in  or* 
lony.     He  stated  that  Margaret  Hijrwood  was  not  then  g^new  triaToo' 
present ;  that  search  had  been  made  after  her,  but  she   ^^  ^j^^J^  *"' 
was  not  to  be  found,,  having  left  her  residence  before 
the  trial,  at  which  time  she  was  at  large  upon  her  pwn 
recognizance. 

Lord  Ellenborough  C.  J.  interposed,  and  referred 
to  Rex  V.  Teal{a)y  where  the  Court  determined  that 
the  presence  of  all  the  defendants  convicted  of  an  in- 
dictment for  a  conspiracy  was  necessary  in  order  to 

(d)  II  Mastt  307. 

move 
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1814.        move  for  a  n^w  trial;  and,   he  observed,   the  reason 

,  clearly  was  to  prevent  the  most  guilty  from  keeping 

Mgaittst        out  of  the  way,  and  putting  forward  the  least  guilty 

and  Others,     iu  Order  to  try  the  result  of  a  motion  for  a  new  trial. 

Le  Blanc  J.  added,  that  when  the  report  came  before 

the  Court  in  a  future  stage  of  this  proceeding,  if  upon 

the  reading  of  the  report  the  Court  saw  any  reason  to 

think  that  justice  had  not  been  attained,  it  was  open 

to  them  at  that  time,  either  by  directing  a  new  trial, 

or  in  any  other  way,  to  see  that  justice  should  be 

done. 

Nolan  then  asked  leave  to  file  the  affidavit  on  which 
he  was  about  to  move. 

But  Lord  Ellenborough  C.  J.  said  if  the  Court 
could  not  grant  the  prineipal  thing  they  could  not 
grant  the  accessory. 

So  Nolam  took  nothing  by  his  motion,  {a) 
(a)  The  King  v.  Lord  Cochrane,  (k) 

A'l'  the  close  of  t6e  same  day  Lord  CocbratUt  Who  had  been  eon* 
victed,  with  otherSi  of  an  indictmcDt  for  a  conspiracy,  appeared  in 
person  to  more  for  a  new  trial,  but  none  of  the  other  defendants 
eoBvicted  with  him  attended.  His  lordship  begin  by  adverting  to  the 
aboTe  case,  and  said  that  if  the  role  as  there  laid  down  should  be  held 
to  operate  against  his  right  to  move  for  a  new  trial,  it  would  be  a  rule 
of  peculiar  hardship  as  it  applied  to  him,  because  he  was  not  only  in 
the  situation  of  being  unable  to  compel  the  attendance  of  the  other 
defendants,  but  he  had  to  complain  that  evidence  ..was  not  brought 
forward  at  the  trial,  which  was  extremely  material  to  prove  his 
innocence. 

Lord  Ellbmbokougr  C.  J.  said  that  the  Court  must  abide  by  the 
rules  which  they  had  laid  down  for  the  administration  of  jottice> 
without  regarding  the  manner  in  which  they  might  be  supposed  to 

(1)  See  post,  Hex  v.  De  Berengtr  and  tbtrs. 

affect 
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a(0ect  one  indi?idiia)  more  than  anottier.    Unlets  the  other  defends  l8l4« 

mntfl  were  present,  the  role  of  practice  was,  that  the  Coort  could  not  M 

eatwtaifi  a  motioii  for  a  new  tritt;  they  had  acted  on  the  rolo  tiiat  ^^^^  Kino- 

daf  in  the  case  of  an  obecnie  individnal,  and  if  they  were  to  enters  agaijul 

tain  the  present  motioni  it  might  be  said,  and  not  without  justice,  Ld.CocaBAMc. 
that  they  had  one  role  for  one  individual  and  a  different  rule  for 
aaotlicr«  or  one  for  the  rich  and  anolber  for  tbe  poor. 

Fer  Curiam,  Rule  rcfusetL 


The  King  against  John  EhxoN.  Tuesday, 

June  14th. 

INDICTMENT  against  the  defeodant,  charging  that  indictment 

fiwr  the  spaee  of  six  months  then  last  past  at  Chebem  aSt,"who  Va"**' 

in  the  ooim^  of  MiddtesM^  he  was  employed  and  ee-  m'^^lTbread'for 

trusted  to  make  and  deliver  for  the  use  of  the  Roydk  ^he  military 

"         asylum,  which 

Military  Asylum  there,  the  same  beins  an  institaUoor  charged  that  he 

dclifcred  to 

of  our  Lord  the  KiDg»  for  tbe  brioging  up  certMft  7  h,  divers 
children  €^  uon-comoBssioiied  officers,^  drummers,  aadr  L  lo^^o^"^^* 
prirates  of  His  Majesty's  army,  bdoogmg  to  whisky  b^e^^l'fi^the 
asylum  there  were  divers,  to  wit,   1200  of  the  said  ^^^^??\y 

'^  ^  '  of  the  said  asy* 

children,  certain  loaves  of  good  household  biead  fcr  '"""  »"<i  ^he 

children  be- 

tfae  use  and  supi^  of  the  said  i^itdren^  at  and  for  »  longing  there- 
certain  price  to  be  therefore  paid  to  tbe  defendant  for  said  loaves  were 
the  same^  and  that  the  dsfendant  being  so  employed  household 
ad  entmsted,  but  btio^  an  evil  disposed  perscm  and  ^^^^  ^.";^^"- 
not  reirardinir  the  laws,  &c*,  with  force  atid  arms,  flte»  no^cious  and 

^  ^  "^         ^       ,  '  unwholesome 

did  iinhvwfiilly,  fidady,  fi'audiilently  and  deceitfully  and  materials,  not 
for  his  own  lucre,  in  tbe  course  of  the  said  employ,  and  of  man,  was 
uit  breach  of  hia  trust  and  duty^  deliver  and  cause  to  be  cenatn  wUhoot 
deKvend.  unto  J.  if.  and  J.  G^  being  respectively  Ihe'^L^ww  "^ 
offioeraoraarvanta  belonging  to  die  said  asylum,  d^^  oTthliTlhrdT 

fendant  in- 
tended to  injure 

t!ie  childtett*s  health.    Mbing  tlom  wHfi  bread  iir  tnch  manner  is  that  crude  lumps 

vwre  found. in.  the  hitsd,  was  holden  tQ  he  indictahla 

to 
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iSiA.        to  wit,  297  loaves  of  bread,  as  and  for  loaves  of  good 
— ~"~         hou^hold  bread,  for  the  use  and  supply  of  the  said 

The  Kino  ^^  ^ 

Mgeinst  asylum,  and  the  children  belonging  to  the  same,  whereas 
in  truth  and  in  fact  the  said  loaves  of  bread  were  not 
good  household  bread,  but  on  the  contrary  contained 
divers  noxious  and  unwholesome  materials  not  fit  or 
proper  for  the  food  of  man,  and  the  defendant  well 
knew  that  the  said  loaves  of  bread  were  not  good 
household  bread,  but  that  the  same  did  contain  such 
noxious  materials.     Plea,  not  guilty. 

At  the  trial  before  Lord  Eilenbarougk  C.  J.  at  the 
Middlesex  sittings  after  last  term,  it  appeared  by  the 
evidence  in  support  of  this  charge,  that  the  children  at 
their  breakfast  complained  of  the  badness  of  these 
loaves,  and  some  of  the  loaves  being  cut  and  tasted, 
lumps  of  crude  alum  were  discovered  in  the  bread, 
upon  which  some  of  the  loaves  were  returned  to  the 
defendant.  There  was  also  general  evidence  that  alum 
waa  an  unwholesome  ingredient*  On  the  part  of  the 
defendant,  his  foreman  proved  that  his  master  had  two 
establishments,  and  that  he  (the  foreman)  was  the  per- 
son employed  in  making  this  bread,  that  he  used  to 
mix  certain  proportions  of  alum  after  it  was  dissolved, 
with  the  bread,  viz.  802.  to  82  loaves,  but  he  could  not 
account  for  this  alum  being  found  in  the  crude  state. 
He  stated  also  that  he  had  no  reason  to  suppose  his 
master  knew  of  any  alum  being  mixed  with  this  bread, 
bat  his  cross-examination  threw  considerable  doubt 
upon  that  point*  The  defendant  then  called  a  medical 
ptfson  in  order  to  prove  that  in  his  judgment  alum 
mixed  with  bread  in  the  proportions  above  stated  was 
not  an  unwholesome  ingredient,  but  the  witness  being 
a  quaker,  and  reftising  to  be  sworn,  his  evidence  could 

not 
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not  be  received     His  lordship  left  it  to  the  jury  to  say        i  8 14. 
whether  the  defendant  knew  of  the  alum  being  mixed,       — — 

TheKiK« 

and  the  Jury  found  the  defendant  guilty.  agmaa 


ScarleU  now  moved  for  a  new  trial,  in  order  to  have 
ik^  benefit  of  the  evidence,  which  he  was  deprived  of  at 
the  trial  by  reason  of  the  witness  being  a  quaker,  and 
he  tendered  the  affidavits  of  several  physicians,  all  of 
which  he  said  concurred  in  this,  that  alum  mixed  with 
bread  in  the  proportion  of  8oz.  to  82  loaves,  was  not 
only  innoxious  but  wholesome.  Therefore  he  con- 
tended that  if  the  defendant  knew  of  the  mixture,  yet 
if  he  supposed  it  was  mixed  in  such  proportion  as  would 
not  be  pernicious,  he  would  be  discharged  from  this 
indictment,  however  he  might  be  indictable  in  another 
form,  as  for  employing  an  unskilful  person,  or  that 
person  might  be  indictable  for  his  misconduct;  because 
it  is  a  maxim  that  the  principal  is  not  answerable  for 
'his  agent  criminally,  but  only  civilly.  He  likewise 
moved  in  arrest  of  judgment  upon  two  exceptions  to 
the  indictment,  ist,  that  the  indictment  avers  only 
that  the  loaves  contained  divers  noxious  materials,  Jcc, 
but  does  not  shew  what  those  materials  were,  so  that 
the  defendant  had  no  notice,  what  he  was  to  defend ;  and 
fiyr  this  reason  an  indictment  for  obtaining  money  by 
fidse  pretences,  which  did  not  shew  what  the  fi^se  pre^ 
fences  were^  was  held  ill  in  Rex  v.  Mason  (a);  adly,  the 
indictment  does  not  shew  that  he  intended  to  injure  the 
children's  health,  but  oc^y  that  he  delivered  the  loaves 
for  the  use  and  supply  of  the  children,  not  even  shisw- 
ing  that  be  intended  the  children  should  eat  them, 

(<j)  a  T.  if,  581. 

whereas 


Dixon. 
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1^14*        whereas  the  malos  animus  k  of  the  very  essence  of  the 
ThcKiiw      cximey  and  therefore  should  be  shewn  upon  the  record* 


agatnst 

DiZOM. 


7%^  Qmrt  refused  a  rule  either  for  a  new  trial  or  in 
«rr^t  of  judgmait ;  as  to  the  first  Lord  EUenbO' 
rough  C.  J.  said  that  the  affidavits  went  no  fiurther  than 
to  shew  that  alum  was  a  material  somewhat  Do:siouS| 
and  ther^cHre  required  great  care  on  the  part  of  thoae 
who  ventured  to  use  it,  lest  by  their  manner  of  using  it 
they  should  cause  it  to  become  nosdous.  He  who 
deals  in  a  perilous  article  must  be  wary  how  he  deals, 
otherwise,  if  he  observe  not  proper  caution,  he  will  be 
responsible;  and  the  statute (6)  having  interdicted 
alum  in  the  making  of  bread,  shews  that  it  must  be 
considered  as  a  perilous  article.  Here  the  manner  of 
using  it  at^HieaFed  very  plainly,  for  there  were  palpable 
lumps  of  the  crude  material  in  the  bread.  And  Bayl^i. 
said  that  if  a  person  employed  a  servant  to  use  alum, 
or  any  other  ingredient^  the  unrestrained  use  of  whidi 
was  noadotts,  and  did  not  restrain  him  in  th6  use  of  it, 
sudi  person  would  be  answerable,  if  the  servant  used  it 
to  exoesJB,.  because  be  did  not  i^Iy  the  proper  precau- 
tion i^^aiast  its  misuse.  As  to  arresting  the  judgment, 
Btoflt^  J.  observed  upon  the  first  ground,  that  it  was 
pecttUarly  within  the  defendant's  knowledge  what  mt^ 
tariak  he  used,  Imd  it  was  a  rule  in  pleading  that  a 
party  may  allege  generally  what  ia  within  d>e  know- 
ledge of  the  other  party;  and  Dufiqner  J.  said,  if  the 
oueption  were  good,  the  consequence  wotikl  be  that 
although  death  had  cnaued  firom  eating  the  bread,  the 
defendant  could  not  have  been  iodidcd  until  it  was 
ascertained  what  the  particular  ingredients  were;    and 

12  the 
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the  indictment  pursued  nearly  the  same  form  as  in  iZer  1814. 
V.  Traeve(a).  Upon  the  other  ground  Lord  EUenbo*-  — 
roygh  C.  J.  said  it  was  an  universal  principle^  that  ^^*„9/ 
when  a  man  is  chaiiged  with  doing  an  act,  of  which  the 
probable  consequence,  may  be  highly  injurious,  the 
intention  is  an  inference  of  law  resulting  from  the 
doing  the  act,  and  here  it  was  alleged  that  he  delivered 

« 

the  loaves  fi>r  the  use  and  supply  of  the  children,  which 
could  only  mean  for  the  ehildren  to  eat,  for  otherwise 
they  would  not  be  for  their  use  and  supply. 

Rule  tefiised. 

:«)  jk/tf*!  p.  c.  8st. 


Smith  and  Another,  qui  tarn,  &c.  against  Moss,  '^^^'y^ 

r>EBT  by  the  pUundfis,  as  &rmers  and  collectors  of  The  letUng  to 

X-/  hire  a  hearse 

the   post    horse  duties,    against   the  defendant,  and  four  honei 

alloged  to  be  a  person  letting  horses  to  hire  for  the  licensed  ^  let 

pfirpoM^  •f  travelKng  post  by  the  mile  and  from  stage  S^o'sI'oVeon- 

U^  stage,  and  usually  letting  horses  to  hire,  and  duty  jeying  a  cmpse 

heenatd  Jbr  that  purpose^  to  recover  a  poialty  of  lof.  to  be  buried, 

for  which  the 

under  atata.  44  G.  3.  e.  98.,  and  48  G.  3.  c.  98.  ss.  7,  8.  per^n  letting 

for  letting  to  hire,  within  six  calendar  months,  &c^  to  ,  J^^  «"  pe- 

«  certain  person  by  the  stage,  four  horses  to  be  used  hi  ^5^^„"  n^j*"*" 

travelliiur,  and  channnff  a  specific  sum  of  84/.  for  the  after  the  usual 

^^  e     O        r  .  or  any  certain 

wbde  distance,  and  not  inserting  in  his  stamp  office  rate  per  mile, 

,  -  ,     ,  «  %  •     ^a*  holden  not 

wveUy  account  one  quarter  ot  the  money  so  charged,  to  be  liable  to 
as  for  the  duty,  &c»  Plea  nil  debet  At  the  trial  be-  duty^^^  ^"^ 
fore  Wood  B.  at  the  summer  assizes  at  the  Gity  of  „„ierrTepn-* 

tation  from  the 
commissioners 
of  ftampc,  a^horis&Rf  ^.  ancl  S,^  coUtetors  of  the  poit-fione  daties,  to  grant  licences 
to  penons  to  let  pott-iiorseft  a  lieence  by  H.  for  5.. and  seli  is  well  MiODgh. 

York 


Mofs. 
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1814.         York  1 8 13,  it  appeared  that  the  plaintiffs  were  the 
^  fiirmers  of  the  post  horse  duties  within  a  district  in- 

Smitr  "^ 

gainst  chiding  the  Counties  of  York  and  City  of  Yorky  under 
a  lease  from  the  commissioners  of  stamps  for  three  years 
from  the  1st  o{  February  1812,  and  were  also  collectors 
of  the  said  duties  under  a  deputation  from  the  said 
commissioners  for  the  same  period,  by  which  the  com- 
missioners authorized  the  plaintiffs  (inter  alia)  to  grant 
licences  to  such  persons  as  should  apply  for  the  same^ 
within  the  district  to  let  out  horses  to  hire,  &c.  Under 
these  authorities  the  plaintiffs  issued  the  proper  tickets, 
and  printed  and  ^vritten  stamp  office  weekly  accounts 
to  the  defendant  as  a  person  licensed  to  let  post  horses; 
several  of  which  accounts  comprehending  a  period  of 
six  calendar  months  next  before  the  commencement  of 
the  action  were  produced  at  the  trial,  which  were 
signed  and  rendered  by  the  defendant,  aa  a  person 
licensed  to  let  post  horses,  to  the  plaintifis  as  the 
&rmers  and  collectors  of  the  said  duties  in  the  usual 
way ;  and  the  defendant  at  the  time  of  rendering  them 
accounted  with  and  paid  the  plaintifis  the  said  duties. 
On  the  part  of  the  defendant  a  licence  was  produced, 
dated  the  ist  of  February  1812  in  this  form;  that 
Harrison  (the  other  plaintiff)  for  T.  Smitk  and  self  by 
▼irtue  of  the  authority  in  that  behalf,  given  by  the 
commissioners  of  stamps,  and  in  pursuance  of  the 
statutes,  &c  did  grant  licence  to  F.  Moss,  (the  defend- 
ant^) &c.  until  the  31st  of  January  1813  inclusive. 
The  defendant  let  to  hire  a  hearse  and  four  horses 
for  the  purpose  of  conveying  a  corpse  from  York  to 
Brecon  in  Waks  for  interment,  and  the  same  hearse 
and  horses  were  employed  in  that  service  accordingly. 
The  defepdant  contracted  for,  charged,  and  received 

from 
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•from  the  person  hiring  the  heane  and  liortcs,'  ft  ipsclfic        it  14. 
«un  of  monqr  for.the  job  or  serrioey  and  not  afk^r  ttie 
VHttd  or  any  certain  rate  per  mile    The  haane^and 
hoTKB  left  Yori  on  the  loth  of  December  i8i2«  and 
reached  Brecon  <m  the  eighth  day  fiillowing,  on  which 
day  the  coqpse  waa  there  interred,  and  the  hearse  and 
horses  returned  to    York  in  seven  days  afterwards; 
The  defendant  did  not  enter  in  any  stamp  office  wedkly 
account  rendered  by  him,  (me  fourth  part  of  the  sum 
chai^ged,  and  received  by  him,   as  and  for  the  duty 
payable  in  respect  of  such  hearse,  and  horses,  nor  in 
any  manner  whatever  notice,  in  any  stamp  office  wedkly 
account  delivered  by  him  to  the  plaindffi^  the  letting 
to  hire  of  the  said  hearse  and  horses  in  the  manner 
above  stated,  nor  hath  he  paid  to  the  plaindffi,  aa- 
such  fiumers  and  collectcHrs,  any  duty  whatsoever  in 
respect  cf  the  same  hearse  and  horses  on  the  occasiom 
above .  mentioned.      A  verdict  was   entered  for  the 
plaintiffi  subject  to .  the  opinion  of  the  Court  on  the 
following  questions,  first,  whether  the  averment  that 
the  defendant  was  dufy  licensed  to  let  pott  honei  waa 
maintained  or  proved  by  the  above  facts,  the  power  to 
lioance  beiB^  given  to  both  the  pkintift,  and  exe* 
ented  by  one  for  himself  and  the  other:  and  aeoondly> 
wheriier  the  h^nes  let  to  hire  by  the  difeidant,  in  die 
manner,  and  employed  for  the  purpose  aforesaid,  wetw 
liable  to  the  post  horse  duty.     If  the  Court  should  be 
of  opmion  on  both  qoistioiis  in  fovoar  of  the  phuntifi,  . 
the  verdict  waa  to  slaad ;  tost  if  diqr  skimld  be  of 
apinma  sfaimt  theia  <m  ^bkm  qaestioD,  the  verdMt 
was  to  be  altered  and  entered  for  the  defendant 

VouUI.  C  HnOodt^ 


tt  casts  w  miNITY  TERM 

I.tt4*  JiMfTJ  ibr  the  phtntifls  addressed  himself  to 

hat  qOistioB  bj  desira  of  the  eourt,  and  contended 
tht  horsea  let  to  hire  in  the  manner  stated  were  ]u 
under  ike  48  &.  3.  cpS.  i.8.  to  a  duty  of  onefoiirt 
Aa  whole  soni  tiiarged  by  the  defendant,  by  re 
Ihat  they  wete  ht  to  hire^  to  be  used  in  trceoel 
^MA  are  the  wordt  of  that  section.  He  adm: 
that  this  ease  would  not  hare  coaae  within  the  25  ( 
e.%1.  because  by  that  act  the  duty  was  imposec 
horses  drawing  carriages,  in  respect  of  which 
dbtiei  under  the  management  of  the  commissions 
eteise  were  payable,  and  a  hearse  is  not  a  carriag 
lihat  description;  but  the  44  6.3.  ^.98.  sched.  1 
not  so  limited,  but  imposes  the  duty  on  horses  dra^ 
any  coach  or  other  carriage  used  in  traTelling  ] 
which  according  to  Bex  t.  Swift  {a),  Wehford  y.  Todt 
wood  Hanky  t.  Cubberleyif)^  in  opposition  to  Be. 
TooHey  (d),  is  not  to  be  understood  in  the  popular  s 
of  the  words  travelling  post;  and  if  it  were,  the  48  I 
r.  98.  s.  8.  has  not  the  word  ^  post"  but  only  ^<  t 
used  in  travelling.''  Therefore  these  horses  b 
hired  to  go  from  York  to  Brecon^  were  in  the  langi 
4)f  the  last  statute  hired  to  be  used  in  travelling. 
exception  of  mourning  coaches  in  s.  6.  shews  that 
ridges  of  this  description,  which  are  not  excepted, 
within  the  act. 

Lord  ELLBN'BOROUOii  C  J.  If  it  was  meant  to 
'(lose  a  duty  upon  a  letting  to  hire  of  this  sort,  the 
should  have  been  more  precisely  and  intelligibly  won 

(«)  S  East,  5S4.  It.  {h)  Jh.  58a 

(#)  is£astt%57'  id)  3  r.  Je.69. 

I  u 
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^  To  be  used  in  travelling,"  one  would  thiqlcmiseiM*  to 
be  used  by  a  traveller,  but  can  that  be  predicated  of 
conveying  a  corp^?  Unless  travielling  is  tP  havi^  a 
limited  sense  given  to  it,  it  would  include  every  species 
of  modon  or  draught  by  means  of  horses,;  and  evefj 
cart  or  truck  employed  in  the  removal  of  gooda  from 
Ae  various  wharfs  of  the  metropolis*  might  be  said  Ip^ 
be  travelling.  Upon  the  other  question  I  should  ham 
been  with  the  plaintiffi;  otherwise  if  one  of  the  collec* 
tors  died,  the  power  of  granting  licences  would  be  #t 
an  end. 

Le  Blanc  J.    The  48  G.  3.  c.  98.  s.  6.  speaks  gf 
carriages  used  in  travelling;  and  can  a  hearse  be  called 
a  carriage  used  in  travelling?    I  cannot  so  call  i|^ 
unless  it  can  be  shewn  that  that  expression  is  to  be  ex- 
pended to  every  waggon  or  carriage^  without  r^;ard  to 
^whether  it  carries  a  person  or  not. 

Baylet  J.  The  25  0.3.  c.5i.  speaks  in  several 
«:lauses(a)  of  the  *^  traveller"  as  the  person  to  be 
charged,  and  who  is  to  do  certain  things;  all  of  which 
inapplicable  to  a  case  like  the  present. 


IXiHPiEB  J.   ,The  inference  arising  from  the  c;x- 

ception  of  mourning  coaches,  is  this,  that  the  legislature 

^ould  have  excepted  hearses  also,  which  are  ejusdem 

generis,  if  they  bad  thought  that  they  needed  ex* 

cation. 

Judgm^t  for  the  defendant. 

Broi^higm  was  to  have  argued  for  the  defendant 

(«)  Ss.  15, 16, 17. 
Ca 
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Hie.KiNO  og^ocfi^/The  Inhabitants  of  Bray^ 


Where  th«  .TTPON  Ml  appeal  against  an  order  of  two  Justices, 

vantwidert  TeB9cmxtg  Jokn  BuUeTj  his  wife,   and  cliildren, 

ITdayft  bdm  frtmtfae  parish  of  £^^»  in  the  county  of  Berks^  to  the 

^rt^^up*  P«™^  ^^^  Great  Marlow,  in  the  county  of  Bucks :  the 

2J.^"*^.  sessions  quashed  the  order,  subject  to  the  opinion  of 

ud  ptid  ofT  %i8  Onirt  on  the  following  case : 

theieirant,  ''    'Jbin:  Butler^   the  pauper,   previous  to  Midfoelinas 

other  feranu,  ^i%o6j  was  settled  in  Great  Marlow.     At  Old  MichaeU 

SJe^fiiU*^"  jj&  1 806  he  hh'ed  hitnself  at  yearly  wages  for  a  year 

wagetiaodtell..  f^%nie  Httssey  of  CookhaMj  as  a  servant  in  husbandry, 

where  they  imd  entered  upon  his  service  at  that  time.     He  con- 

likeda  ind  the     *\         ft---- 

MfYinttook  l&raed'to  live  yMi  Hussey  in  Cookham  until  28  days 
the  hooiel  and  ^Before  Ad  iKllpiration  of  t¥e  year,  at  which  time  Hussey 
a^h^  person  "fe*^  tip^tts  farming  bhsine^i,  sold  his  stock  by  pubKc 
with  the  mas-  ^jlncfion,  and  pmd  off  and  discharged  the  pauper,  and 
ledge,  during  iiH  the  odiCT  Servants  in  husbandly,  paying  them  their 
held  that  this  %H  wi^^';  and^he  also  then*  toM  the  patiper  and  the 
tionoftheMo-  '^^  Servants  -  that  thcy  might  go  where  they  liked. 
I^i^^V^  "^^  pauper  having  acdspted  bis  wages,  took  away  his 
the  oie  stated    ctoathls  and  left  Husset/s  house,  and  worked  with  an- 

by  the  aetnont   -  . .         .  *^ 

that  thcy  had    ^ther  persoh,  with  HuisejfA  knowledge,  during  the  28 

Broceedcd  011 

the  gitmnd  of    days  which  formed  the  remainder  of  the  yean 

HsMngs         y- 
diq>enfation« 

^''^id^ot**'  Biit  anA  Siiqfhtrd,  in  support  of  the  oitler  of  se»- 
find  that  as  a     'S&ttfi^  tx>^tmided,'  tHicfc' tbouffb  the  sessions  bad  not 

ftct,  thU  Cooft  ® 

quashed  the       found  as  a  fact  that  the  master  dispensed  with  the 

#rdar  of  scf" 

sioos.  paup^a  9emce  finr  the  last  28  days,  yet  they  had 

impliedly  drawn  that  conclusion,  and  the  C!otirt,  seeing 
ihat^  would  either  correct  or  confirm  their  opinion, 

without 
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Lord  Ellenborough  C.  J.  We  take  it  that  the 
setsioQS  did  hold  this  to  be  a  diq>eii82^tion ;  but  then  a 
question  occorsi  why  did  they  80?  What  is  to  be  thf 
limit  to  this  doctrine  of  dispensation  if  it  is  to  be  ctt« 
ried  thus  fiur?  It  should  seem  as  if  the  master  mi^i^ 
at  the  end  of  a  dajr»  or  a  fraction  of  a  dayt  if  he  has  no 
logger  occasion  fi>r  his  tervanty  send  him  awaijfv  tti4 
ibf&nlby  dispense  with  the  whole  year's  atnrice*  But 
is  not  that  absurd  ?  Where^  indeed^  the  relatioii  of 
master  and  servmit  oonti|iue%  but  the  master  fiiregoes 
die  benefit  of  actual  service  for  part  of  the  tim^  that 
has  been  held  a  dispensation;  but  here  is  every  thing 
wliidi  can  be  predicated  of  a  dissolution  of  the  con- 
tncty  for  the  master  paid  off  and  discharged  the  pauper 
with  the  rest  of  his  servants,  and  the  pauper  left,  the 
hoDSfi^  and  engaged  himspf  with  another  master  duriiig 
the  remainder  of  the  year.  I  cannot  but  say  that  I  am 
Sony  for  some  of  the  cos^  on  this  subject,  which  have 
cnaled  suc^  an  ^artificial  system;  1  tliink  that  not 
eoly  the  depisjpn  i>f  the  sessions  in  this  case  i#  unrea* 


■  <^. 


id)  t  r.  jr?i77.  *       if)  cMA'i*  (/)  1  r. Jt  647. 


wiAoot  requiring  a  more  precise  finding;  for  which* 
they    cited   Bex  v.   St.  Maty  Lambeth  {a\    Rex   v« 
MUdetihaU  {b\  and  Rex  v.  Maidstone  {c);  though  in        ^mna 
Rex  V.  SL  Peter  Mancrqft  {d)  th<e  ca(S£i^ :  ^tts  smt  down       miii^^: 
to  be  re-stated.    And,  in  support  of  the  cqndi^on 
drawn  by  the  sessions,  they  relied  on  JUx  v.  iSr:  fid^tte* 
lomew{e),  Rex  v.  St.  Andrew  HcUH}rn{jrj^' vA  Rex  v« 
Si.  Mary  Lambeth,  {g) 


Th«-KiNa 


uat: 


bla    V 
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i9i4»       ibiiable,  but  that  several  of  the  cases  on  ^hich  it  pffS* 


Th«  Kino 


fesses  to  stahd  are  unreasotiable  also. 


^•i: 


BkAir. 


iWtt  of  Le  Blanc  J.     JRea:  v.  Si.  Batthohnuw  was  under  spe- 

dal  circumstances.  Here  the  pauper,  after  quitting 
ine  service  of  Hussey,  worked  under  a  distinct  engage- 
ment; and  though  not  such  an  engagement  as  would 
gain  him  a  settlement,  still  it  was  inconsistent  with  the 
continuance  of  his  former  contract* 


Bayley  J.  The  moment  the  pauper  quitted  the 
iervice  he  was  to  be  at  fiiU  liberty  to  contract  a  ne# 
relation^  and  he  did  so. 


DAk^Ett  J.  The  mmjex  payb  him  hi)i  wag^ 
imd  t^  him  to  go  whither  he  liked,  and  the  pauper 
icb^ts  hb  ^irageb,  and  contriicts  a  new  relation  daring 
thetixkie. 

Order  of  sessions  quashed* 

fhikefield  tad  Burtud  were  against  the  order. 


fTidnesdin,        HbB  Kx^Q  agatfist  The  inhabitants  of  Calow. 

Orandfithcr,      TIPON  appeal  aMinst  an   order   of  twp  Justices 

father,  and  son,     \J  •  „     , .    ,  ,Lr     i.  u-  T  a 

ind  the  grand-  '        removmg   BarinoUmtw  Masketyf  hts   wifo   and 
father  Tpfece    Children,  from  Wh^kfooorih  to  Calawj  both  in  the  county 

of  land,  on  ^ 

which  he  immediately  built  a  house,  and  continued  in  potsessioo  for  30  years,  without  pay- 
ing any  rent  or  acknowledgment,  sometimes  residing  in  the  house  with  his  family,  and  at 
other  times  letting  it,  and  receiving  the  rent :  held  that  the  son,  who  ceased  to  be  a  part 
of  his  father's  family  15  years  after  the  building  of  the  house,  was  entitled  to  the  tetUe* 
ment  which  the  father  gained  by  refiding  in  the  house. 

of 


Camvw 
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q£ Uerbyy  the  sessions  confirmed  the  order  subject  to        i9i4» 
the  opinion  of  this  court  upon  the  following  case : 

A  prima  facie  settlement  in  Calow  being  proved  b^         ^m^ 
relief  given  to  the  pauper's  father  about  30  years  ago,        tuts  of 
k  was  proved,  in  answer,  that  about  the  same  period 
the  grand&ther  of  the  pauper  gave  the  pauperis  father 
a  piece  of  land  in  Wirksworth^  upon  which  the  father 
immediately  built  a  bouse,  and  lived  in  it  with  his 
fiunily  for  several  years.     He  then  resided  in  a  third 
parish  for  some  years,  during  which  time  he  let  the 
house  and  received  the  rent  for  it     Ten  years  ago  he 
returned  to  the  house,  and  has  resided  in  it  ever  since, 
iind  never  paid  any  rent  or  acknowledgment  for  tm 
house  or  land  on  which  it  stood.     The  pauper  was  a 
part  of  his  father's  family  at  the  time  the  house  was 
built,  and  continued  so  for  about  15  years  afterwards^ 
when  he  married,  left  his  father's  family  and  never  re* 
turned.     The  paupei:'s  grandfather  resided  in  fVirks^ 
worthy  from  the  time  when  the  house  was  built  until 
his  death  about  seven  years  ago,  within  a  few  yards  of 
his  son,   during  which  time   he  received  occasional 
relief  from  Calow. 


Balgw/  and  Shuttleworth  in  support  of  the  order  of 
sessions,  admitted  that  the  pauper's  father  gained  a 
settlement  in  Wirksnoorth  by  residence  in  the  house^ 
but  denied  that  such  settlement  was  communicated  to 
the  pauper,  and  for  this  reason,  because  the  pauper  had 
ceased  to  be  a  part  of  bis  father's  family  before  the 
father's  title  to  the  house  was  perfected  by  a  20  years' 
possession,  and  consequently  before  the  father  had  a 
right  to  reside  on  it  irremoveably  so  as  to  gain  a  settle* 

C  4  ment 
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ment  for  IwiseUl .   At  the  time  the  pauper  quitted 
father's  family,  his  father  had  a  mere  naked  possevi 
unaccompanied  with  any  pretence  of  title.  . 

Lord  Ellenbobouoh  C.J.  .  It  it  true-^i^ta^ 
&ther,  ^t  the  time  iirh^ii^the  «m  ceased  to  be  a  p^ 
his  family,  had  been  ip  possession  of  the  estad^i 
1^5  years ;  but  he  was  in  ujoder  some  title  or  jpik 
under  which  he  has  continued  the  possession  foiL^ 
years  niore  and  up^to  the  present  time;^  there{br^4pf 
ing  at  the  whole  we  must  infer  a  title.,  in  hini^j^f 
former  period*  The  subsequent  possession  Ffjj^ 
light  back  on  the  title  under  whidi  be*,  before,)}^ 
and  the  Court  will  presume  now, .  tbdt  Jbis  I^Q^gflj 
originated  under  a  title,  which  would  hayc^  •P'^SRJBl 
him  from  being  dispossessed  at  the  time  wh6(|\Jbl|e j 
quitted  his  &mily. 

Batlet  J.  It  cannot  be  said  ^at  the  father,  wa^ 
wiAout  any  pretence  of  titles  for  the  case  states, that 
bad  a  gift  of  the  land. 


Daxficr  J. 


The  subsequent  possession  leffSi: 
the  former  possession,  and  shews  that  it  was  of  riirht, 

Clarke  and  Denman  were  against  the  order,       , , 
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Dbiver^  ex  dem.  Frank^  against  Frank. 

^7£CTMENT.      At  the  summer  assizes  for 


Jmu  X7th. 


'^  county  of  York  i8i2  there  was  a  verdict  for  the  estates  to  the 

pbdnttff,  subject  to  the  opmion  of  the  0)urt  upon  a  cose  b^Ib!!^'^*'i^^ 

reserved,  whiA  was  afterwards,  by  permissidn  of  the  jJSfrom'iild 

CoorC^  turned  into  a  n)ecial  verdict,  !md  stated  in  innedUteljr 

after  hit  dc- 
Sdbatance  )BS  KhIowS  :  cease,  then  tA 

^iti&g^tret  Frank  being  seised  in  fee  of  the  premises  iii  of  the  idTj'^ 
,ilBI!te,byher#ia,  dated  the  12th  of  ^-^^  eie;;:;^htd;t 

and*  dUf  eiecuted  Imd  attested,  after  appointing  and"  fJI^  ^  "^^  ^ 
ddtttti^farir  capftat  messuage  or  dwelEng-house^  widi^^:^-^r>tnMid 
tfaili^i^nrteDants,  mPon^fract^  to  the  use  ofher  sister  the  finf  or 


DKHfe  CSoRmff^  Stanatsk  unr  hfe^   upon   a  comoition  ▼enUy.aod 
Aadn  mentioned,  with  mnainder  to  the  use  of  her  1:^r;t;ia 
(die  testatrix's)  niece  Catherine,    the  wife  of  Bg^  'rotrr,\''nVof 
JSwit,  aCamp$aUj  in  the  county  of  Yorij^  Esq.  for  h%  |^^^;;,\7J^, 
and  alsb  devinuff  certain  meadow,  pastures  and  arabIi^:,!^^>><^)^.o^ 

g,  /      -    every  »uch  ton 

landtto  tnutee8fi>r5^  years,  if  her  said  niece  should  and  sons  (»• 
to  long  Hv^  upon  trust  to  pay  the  rents  and  profits  fimortldUt 
to  such  perwrn  as  her  niece  should  appoint,  by  Away^pf  .^^JiJof  Inch 
poeket^&oney  for  her  during  her  husbands  life^  and  in  '^^1^  ^^^  "^ 
augniSDlalioD  of  hier  jointure  after  his  decease,  incase  estsonofan- 
she  should  survive,  devised  her  said  capital  messuage^  thetesutnx, 
or  dwdlin^house  and  lands  above  mentioned,  from  and  Held  that  the 
immediately  after  the  determination  of  the  above  estates,  HTl"***^]'' 

^f  *    »ne  sons  oi 

J7.  f.  Twho  had 
no  children  at 
the  date  of  the  will,)  was  not  a  continfent  remainder  to  inch  son  as  should  be  the  ad 
•on  oC  B.T,  at  the  death  of  B.  F^  nor  a  vested  remainder  in  the  id  or  other  son  of  B,  F» 
Ibble  to  be  divested  by  his  becoming  the  first  or  eldest,  bf  the  deadi  of  his  elder  brother 
in  the  lifetime  of  B.  i^^  bnt  a  vested  indefeasible  remainder  in  the  id  or  other  son  oi  B.  F, 
who  ahoold  be  bom  living  an  elder ;  and  therefore  B.  F.  having  had  four  aaas,  of  whom 
the  ad  and  jd*  and  id  and  4th,  were  in  eiistence  at  the  same  time^bat  all,  eieept  the  4th, 
Jicd  ia  the  UM«BC«f  J9./«  withimt  iinic,  held  that  the  furriTiog  son  was  entitled  under 
IhiicfiiSi 

and 
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1814.  and  also  all  and  singular  her  manors,  messuages,  lands, 
"—■"•  tenements,  hereditaments,  and  real  estate  whatsoever,  as 
«f«fMf  well  freehold  as  copyhold,  from  and  immediately  after 
her  (the  testatrix's)  decease  (except  as  therein  was  ex- 
cited), charged  and  chargeable  with  the  several 
charges  and  payments  thereinafter  mentioned,  to  ibe 
use  of  the  said  Bacon  Frank  for  life,  without  impeach- 
ment of  waste;  remainder  to  the  use  of  the  trustees 
during  the  life  oi  B»Franl\  in  trust  to  preserve  can* 
tingent  remainders;  and  from  and  immediately  afl«r 
the  decease  of  the  said  B.  Franks  then  to  and  to  the 
use  of  the  2^,  3^/,  4^,  and  all  and  every  other  the  so^ 
and  sons  of  the  body  of  the  said  B.  Frank,  begotten  or  to 
be  begotten  on  the  body  of  the  said  Catherine,  his  nam 
wife^  (except  the  first  or  £IJ>£6t  SOX,)  severally^ 
successively^  and  in  retnainder  one  after  another^  as  they 
and  every  of  them  should  be  in  seniority  of  age  andprio^ 
rify  qfbirihj  and  of  the  several  and  respective  heirs  male 
of  the  body  and  bodies  of  every  such  son  and  sons  f  except 
the  saidjirst  or  eldest  son)  law/idly  issuing^  the  elder  of  such 
sons  and  tlie  heirs  male  of  his  body  beitig  alvmys  preferred^ 
and  to  take  before  the  younger  of  siich  son  atid  sons  and  the 
heirs  male  of  his  and  t/teir  body  and  bodies  issuing  ;  and  for 
default  of  such  issue,  then  she  devised  all  her  said  manors. 
Sec.  as  well  freehold  as  copyhold,  (except  as  before  ex- 
cepted) to  the  use  of  her  godson  Frank  Sotheron^  (the  les- 
sor of  the  plainti£^)  youngest  son  of  }f\  Sotheron^  of  Z)ar- 
ringtony  in  the  county  of  York^  Esq,  by  hei:  niece  Sarahf 
his  now  wife,  for  life,  without  impeachment  of  waste;  re- 
mainder to  the  use  of  the  trustees  during  the  life  of 
J*.  Sotheron,  in  trust  to  preserve  contingent  remainders; 
and  from  and  immediately  afler  the  decease  of  the  said 
F*  Sotherony  then  to  and  to  the  use  of  the  ist,  2d,  3d, 
4tb,  and  all  wd  every  the  son  iiA(|*sons  of  the.  body,  oi 
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tke  said  K  Soiierm  law&Uy  begotten  in  ieal  mak  suo-        i*8i4» 

ceAsively,  according  to  their,  seniority  of  age  and  priority       — — >- 

ofbirthy  the  elder  and  his  heirs  male  being  always  pr^       ^mmu 

jferred  before  the  ydunger ;  with  dirers  remainders  over, 

the  liltimate  remainder  being  to  the  use  of  her  nephew 

abd  three  nieces,  Sir  Frank  Standuli  Bart,  Sarah  tha 

wife   of  the  said   W.  Soiheroriy  EUzabeth  the  wife  of 

RobL  Ramsdefij   and   Catherine  the  wife  of  the  said 

jB»  Frankj  and  to  their  respective  heirs  and  assigns  for 

erar,  to  take  both  freehold  and  inheritance,  as  tenants 

in  common,  and  not  as  joint  tenants. 

There  was  a  proviso  in  the  will  that  the  tenant  in 
possession,  for  the  time  being,  of  the  estates  devised^ 

should  assume  and  use  the  surname  of  Frank  only, 
which  has  been  accordingly  done  by  JP.  Sotheron^  now 
F.  Franks  the  lessor  of  the  plaintiff.  The  testatrix 
die^  on  the  ist  of  June  1766;  Dame  Catherine  Stan- 
disAi  her  sister,  died  many  years  ago.  B.  Franks  the 
tenant  for  life,  had  issue  by  his  said  wife  four  sons, 
viz.  Richard^  born  the  2  2d  o{  August  1768,  died  on  the 
26th  of  February  1 769. 

Bacon,  born  the  2d  of  August  1770,  died  without 
issue  the  i6th  of  June  1789. 

Edward  Richard,  bom  the  5th  oSMay  1777,  died 
the  22d  of  October  1777. 

Edward  Frank,  {the  defendant,)  bom  the  6th  of  March 
1780,  and  now  living. 

B.  Frank,  the  tenant  for  life,  died  in  181 2,  leaving 
the  defendant,  his  then  only  son,  him  surviving.  CathC' 
rine,  the  wife  of  B.  Frank,  died  in  his  lifetime. 

(a)  At  the  time  of  making  the  said  will,  B.  Franks 

(«)  Thb  ptrt  of  the  special  Terdkt,  to  the  end,  was  added  after  the 
.^rtt  afgisttcat,  ia  eonie^cnce  of  ao  inqoiry  from  the  Gmirt  whe* 
tlicr  J3.  Frnk^  the  fitbcr«  bad,  at  the  \xdm,  of  the  will,  considen^le, 

Vila  wtet'vBCiRKS* 

the 
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the  &dier  was  in  possession  as  tenant  in  tail  of  laige 
freehold  estates  at  Campsallj  and  other  places  in  the 
f^^  county  of  Yorkj  of  considerable  annual  value,  and 
tqumt  in  fee  of  other  estates;  and  W.  Sotherorij  the 
&ther  of  the  lessor  of  the  plainti£^  was  in  possessicHij 
as  tenant  in  fee  of  part,  and  as  tenant  for  life  with 
remainder  to  his  eldest  son  in  tail  of  other  part,  of 
estates  of  considerable  annual  value. 

This  case  was  twice  argued  at  Serjeants  Inn ;  once  by 
JUqhardson  for  the  plainti£^  and  Hciroyd  for  the  de« 
fendanl^  before  Easter  term;  and  again  by  Park  for 
the.  plaintiff  and  Topping  for  the  defendant,  before 
3£cAa€:6iM8  term  1813. 

.  .For  the  plaintiff  it  was  argued  that  the  intention  of 
the  testatrix  was  apparent  on  the  face  of  her  wiD,  tha^ 
her  estate  should  not  unite  with  the  estate  of  B.  Frag^ 
tbe. lather,  but  should  be  kept  separate  and  distinct; 
and  that  in  order  to  effectuate  such  intent,  the  Court 
would  construe  the  devise  to  the  children  of  B.  Franks 
as  it  was  explained  by  the  exception,  in  .one  of  two 
ways ;  xst,  either  as  a  contingent  xemainder  to  such 
son  of  B.  F.  as  should  be  his  2d  son  at  the  time  of  hia 
deathc;  in  which  case,  the  defendant,  beiog  at  the  d^th 
of  J3.  P.  his  only  son,  and  so  not  answering  the  descrip- 
^fm  of  taker  designated  by  th^  will,  the  estate  would  go 
OY/^J^  the  next  in  remainder^  viz.  the  lessor  of  the 
plaintiflr:  or,  adly,  if  the  remainder  was  not  contin-\ 
gent,  but  vested  in  the  defendant  at  his  birth,  living 
an  elder  brother,  as  ad  or  other  son  of  J5.jP.,  then 
upon  the  death  of  such  elder  brother,  the  estate  was 
dpmiitA  out  of  the  defendant,  by  force  of  the  exception 
€£ihe  $f9t  or  eldest  son* 

.  !Por  the  defendant  it  was  dmed  that  auch  an  in** 
te^tipn  as  contended  for  by  the  phintiff  was  to  be  col- 
lected 
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kcted  firovn  the  words  of  the  will;  and  it  was  argued        18141 
that  the  defendant,  under  the  devise  to  the  ad  and 
other  sons  of  B.  F^  took  a  vested  remainder  at  his 
birth,  living  an  elder  brother;  which  was  not  divested 
by  the  event  of  his  elder  brother's  death. 

The  arguments,  and  all  the  principal  cases  upotk 
these  points,  will  be  found  folly  discussed  and  coi^ 
sidered  by  the  Coidrt  in  giving  judgment,  which  they 
t6ok  time  to  consider. 

'  'There  being  a  diflerence  of  (pinion  upon  the  Behdh, 
the  Judges  on  this  day  delivered  their  ppinions  seriatim. 

Dampier  J.  after  stating  the  special  verdict,  and 
more  particularly  the  clause  in  the  will  relating  to  the 
devise  to  B.  JPf-ani  and  his  children,  with  the  remain- 
dcr  over,  said, — ;The  dedsion  of  this  case  rests  upon  tliie 
construction  of  the  clause  in  the  will  of  Mtrgarii 
R-anL  And  the  point  whether  the  remainder  ovei^ 
limited  by  Aat  clause  to  the  lessor  of  the  p]ainti£^  has 
taien'  effikrt  in  posiesiiKin,  tinder  the  drcuntstances  whidr 
have  happened,  depettcfs  ujkin  two  questions,  ist,  whe- 
ther the  estat^  giten'  to  the  children  of  Bacon  JPrank^ 
by  the  same  clausie^  was  k  vested  interest,  on  a  penon^ 
answering  the  description  of  ftat  dause^  coming  in 
esse,  or  whether  it  'renudhed  in  contingency,  till  the 
detockin^ttdn  6f  the'piirticiiltfr  ^tate.  2d,  Whether 
supposing  It  to  be  Vested^^U^is  divested  toder  the  events 
which  hme  lliappened.  The  lessor  of  the  plaintiff  is  to 
shew  dther  that  it  was  a  contingent  interest,  or  that 
being  v^ed  it  is  divested,  when  Margaret  JFtant 
made  U^'vHn,'  which  was  abbut  eiglft'  itiontlis  before 
her  death.  Bacon  Franty  who  had  mtirified  ()n^  of  het 
nieces,  ^1x6^^;  Wliiam  ioikefon.  Who  Ud  mkr* 
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otkor  iMplie«4»-kW)  StUerafif  who  hu  tiro,  wtdiost 

rq^ard  to  what  may  happen  to  hjb  ddnr  brother ;  but 

aha        iS  Bacon  Front  has  more  sons  than  oo^  I  give  it  to  his 


Fe 
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second  and  other  sons  in  saooesrioai  i&lbe  same  manner 
BBj  in  case  of  there  having  be^to  ncmtk  <x  their  issue 
finling)  I  have  given  it  to  Frank  Suhervtu    Giving  all 
the  weight  to  the  exception  of  tfaejGrs^  or  eldett  son 
which  I  think  it  is  entitled  to^  either  in  its  terms  or  by 
way  of  inference,  I  do  not  think  it  can  so  far  govern  the 
construction  of  the  will  under  considerationf  as  to  make 
the  interest  lof  the  second  aild  other  sons  contingent  till 
the  death  of  the  tenant  for  life.     It  has  always  been  an 
olgect  with  courts  of  law  and  cf  equity  to  vest  interests 
as  soon  as  the  words  of  the  instrument  will  admit  of  it. 
Such  a  construction  is  convenient,  as  it  fiMalitates  pro- 
visions fiir  families,  by  ascertaining  the  rights  anS  pro- 
perty belonging  to  each  member  of  it,  and  tends  in 
general  to  an  equal  and  fiedr  arrangement  and  distriba- 
ticm.     I  will  only  mention  some  of  the  many  cases 
on  that  head:    Woodcock  v.  Duke  rf Dormif  3  Mro. 
Ch.  C.  569. ;  CMmondeley  v.  Mqfrici^  ibid.  853.  n.  / 
WiOis  y.  Willis,  3  res.si*;  Hope  v.  Lord  CUflm^ 
6Fes.4gg.;  Edwards  v.  Hammond^  3Z>ai32,&C. 
I  jV.  22.  324*  n.  /   Bromfield  V.  Cnmiher,  i^^*  22. 313*; 
Doe  V.  Moore^  14  East,  601.;  Doe  v.  Nawett^  1  M.4' 
&  327.    Let  me  again  read  the  words  of  the  clause: 
(here  the  learned  Jv/ifgt  briefly  stated  it)    Nothing 
arises  from  the  expression   ^  fixxn  and  immediately 
after  the  death,''  &c.  oonaidired  alone;  much  more  e& 
Sk^  words  have  bean  hoMij  in  some  of  the  cases 
abavis  ctedp  not  to  pravent  liie  voiting  of  estates. 
He^  diegr  point  out  the  time  lAen  the  paity  shall 
•ome  into  possessionf  and  whether  tke  devise  be  imme« 

diate 
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diate  or  in  remainder  makes  no  real  distinction.     The         1814. 
^IPJjofwkuHr:  Hidden,  tvis.  ^'af  thews'omy  that 
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thejlrsi  son,'  attlle  flftie  'bf  ihe'iestatar's  death,  might         tiMMsi 
take  wider  the  ascription  oijtrst  son,  in  the  will; 


though  a  son  Rro  be^'rorn,  and  died,  after  the  making 
of  the  will,^ana  m  the  testator's  life-time.  It  also 
shews  that  the  same  person  may  answer  the  descripticm 
of  '*  primogenitus  ct  secundus."  It  seems  to  me  that 
the  determination  in  that  case  cannot  bear  upon  this, 
in  favour  of  the  lessor  of  the  plaintiff  as  no  child  of 
Bacon  Frank  was  in  esse  at  the  time  of  the  death  of « 
the  testatrix.  It  proves  only  that  a  second  bom  son  . 
may  take  under  the  description  ofjk-st.  As  it  shews 
that  he  may  also  take  under  the  description  of  second^ 
it  rather  turns  the  other  way,  and  it  appears  to  oveiv 
throw  the  distinction  above  noticed  between  ^st  and 
ddegt.  *  The  case  of  Doe  v.  HalUtt,  i.  M.  4*  S.  124., 
lays  it  'down  that  a  second  son  tnay  become  tijtrsty  so  as 
to  take  wider  that  description :  but  as  the  words  to  be 
begotten  ^f^  there  considered  as  equivaletit  to  begotten^ 
Wooer  Jam&  Head  was^  when  the  will  was  made^  the 
frsf  son  of  ISir  Thokas  Head,  exclusive  of  William 

HeaH, 'on  ^hose  death  the  limitation  to  such ^5/  son 

\  «... 

was  made.  I  will  here  take  notice  of  the  case  of  Chad" 
wici  V.  itolemanj  2  Fern.  528.,  though  it  may  perhaps 
apply  rather  to  the  second  point,  oh  the  divesting  of  an 
estate  once  vested,  and  was  cited  feir  that  purpose.  It 
Inms  on  an  appointment  and  otf  a  portion ;  a  subjedt 
wpon  which,  as  is  observed  in  Lomas  v.  Holmden^ 
I  Fes.  292.,  thi  Court^  of  Chancery  has  taken  larger 
Kbertiea  than  on  ahy  oth^;  ah  etSesi  daugfat^,  where 
dwffe  has  been  a  son  jgid  an  only  daughter,  has  been 
Wd  to  be  a  younger  clukl,  so  as  to  be  entided  to  a  ^ 
Vox-  III.  D  provi* 
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1 8 14.        provision  under  that  description.     Lord  Keeper  Caus 
'  per^%  decision  seems  to  be  grounded  on  that  doctrine^ 

itgahit  And  is  the  converse  of  it.  The  case  was  this,  the  father 
appointed,  under  a  marriage  settlement,  a  sum  of 
money  by  way  of  portion  to  his  second  son,  who  after- 
wards became  the  first  son,  and,  as  such,  entitled  to  the 
whole  estate ;  whereupon  the  father  made  a  new  ap- 
pointment among  his  other  children.  And  the  Lord 
Keeper  agreed  to  the  rule,  that  of  voluntary  deeds  and 
appointments  the  first  is  to  take  place,  and  likewise  ad- 
«  mitted  that  the  defendant,  at  the  time  of  the  appoini- 
ment,  was  a  person  capable  to  take,  and  was  a  younger 
diild  within  the  power  of  appointing;  but  was  of  opi- 
nion it  was  a  defeasible  appointment,  (as  he  termed  it,) 
not  from  any  power  of  revoking,  or  upon  the  words  of 
the  appointment,  but  from  the  capacity  of  the  person* 
He  was  a  person  capable  to  take  at  the  time  <^  the  ap- 
pointment made,  but  that  was  sub  modo,  and  upon  a 
tacit  condition,  that  he  should  not  afterwards  happen  to 
become  the  eldest  son  and  heir;  so  that  he  had,  as  it 
were^  only  a  defeasible  capacity  in  him.  Lord  Camper 
himself  afterwards,  in  Trccffbrd  v.  Ashton,  2  Fern.  66o*, 
held  that  a  second  son  took  an  estate,  by  that  descrip- 
tion, being  second  in  order  of  birth,  though  the  elder 
brother  was  dead  before  he  was  bom.  This  accords  with 
what  was  said  in  Lomax  v.  Holmden^  that  a  person  may 
answer  both  descriptions  of  primogenihis  et  secundtts. 
In  that  case  it  does  not  appear  that  there  was  any  other 
'  wQXi  or  any  daughter  to  contest  the  matter  with  Richard 
AskUnC%  representatives:  but  the  description  was  held 
sufficiently  certain  to  vest  the  estate  in  Bickard  during 
^  mother's  Ufe^  which  makes  the  case  bear  materially 
on  the  present  question.     Here  it  appears  that  Bichdrd^ 
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the  first  son  of  B.  Franks  was  bom  in  17689  and  after        1814. 
his  death  Bacon  was  born,  and  lived  till  1789;  during         — — 

Driver 

which  period  both  Edward  Richard^  and  Edward^  (the         agaha 
defendant,)  were  born :  but  Edward  Richard  died  be- 
fore the  birth  of  the,  defendant     According  to  the  case 
of  Traffbrd  v.  AshUm,  the  estate  vested  successively  in 

Bacon  as  second)  Edward  Richard  as  third,  and  Edr 

■ 

xtard  as  fourth  son.  But  putting  that  case  aside,  and 
granting  that  a  second  son,  born  after  the  death  of  an 
elder  brother,  would  not  answer  that  description,  the 
fiurt  is  not  so  here,  for  two  sons,  Bacon  and  Edward^ 
were  co-existing,  and  were  so  for  nine  years*  The  con- 
sequences of  holding  the  estate  to  be  contingent  till  the 
death  of  the  father,  and  that  the  person  answering  the 
description  at  that  time  should  take,  tnight  be  very  in- 
convenient and  injurious  to  the  &mily.  Suppose  B» 
Franks  (the  father,}  had  had  two  sons,  and  the  eldest  had 
died  in  his  fiuher's  life  leaving  a  son;  he  would  take 
B.  Franl^%  estate ;  there  would  be  no  second  son,  an- 
swering that  description,  when  the  contingency  hap- 
pened,  to  take  the  testatrix's  estate;  which  would  go 
over,  leaving  the  second  son  of  B.  Franks  in  order  of 
birth,  wholly  unprovided  fon  This  can  hardly  be  sup- 
posed to  have  been  the  testatrix's  intention.  Again, 
supposing  three  sons,  the  eldest  to  die  in  £.  FranJC^ 
life-time,  leaving  a  family;  the  second  son  would  be 
excluded  from  both  estates,  as  his  younger  brother 
would  take  the  testatrix's  estate,  as  second  son,  when 
die  contingency  happened.  Another  case  may  be  put ; 
supposing  many  sons,  and  all,  or  all  but  the  eldest^  were 
to  die  in  B.  Franks  life-time  leaving  femilies ;  the 
otates  would  go  over,  and  the  femiUes  of  the  younger 
of  B*  Frank  would  not  be  provided  for;  which, 
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M  it  Beans  to  me^  would  defeat  any  intenticm  the  tat* 
tatrix  can  be  supposed  to  have  had.     It  is  possible^  and 
^aUsi        perhaps  probably  that  these  consequences  were  not  in 
her  contemplation:  but  no  one  can  say  they  were  not; 
and  I  Cannot  infer  an  intention  pr^nant  with  such  con- 
sequences,  unless  it  appears  much  more  clearly  and 
precisely  than  I  can  collect  it  firom  this  will,  either  by 
expression  or  implication.     As  to  the  second  point,  I 
will  introduce  what  I  have  to  say  upon  it,  which  will 
be  very  short,  by  stating  Lord  MansfieUC%  words  in 
Chapman  v.  Braam^  3  Burr.  1634. :     "  A  court  of  jus- 
doe  may  construe  a  will,  and  firom  what  is  expressed, 
necessarily 'imply  an  intent  not  particularly  specified 
in  words:  but  we  cannot,  firom  arbitrary  conjecture^ 
though  founded  on  the  highest  d^ree  of  probability, 
add  to  a  will  or  supply  the  omissions.'*    This  construe* 
ticm  of  the  will  requires  the  same  intention  to  support 
it  that  the  other  does,  on  which  I  have  already  ffiVea 
my  opinion;  but  it  appears  to  me  to  labour  under 
much  greater  difficulty,  as  it  requires  the  supply  cS 
many  more  words,  and  indeed  of  a  whole  clause  to 
^ve  it  a  complete  effect  as  a  conditional  limitadon, 
operating  to  separate  the  estates,  whenever,  by  failure 
of  persons  answering  the  description,  they  may  chance 
to  be  united  in  one  person.    If  this  cannot  be  done, 
according  to  Lord  Mansfieldj  on  a  conjecture  founded 
on  the  higliest  d^ree  of  probability,  I  think  it  cannot 
be  done  in  a  case,  where  the  testatrix  has  r»*' 
Mr.  Franif%  power  to  unite  the  estates  col 
intention,  and  where  the  intention  is  nc 
durough  the  subsequent  limitation  undei 
lessor  of  the  plaintiff  is  to  take.    It  was  nov 
listed  upon,  and  I  think  it  must  fidl  for  wai 
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to  ground  it  upon.    Upon  the  wholes  I  am  of  opinion         i8i4« 
that,  upon  the  &cts  found  on  this  special  verdict,  there       <-— — 

Drjvek 

must  be  judgment  for  the  defendant  againa 


Batlet  J.  I  am  of  opinion  that  the  lessor  of  the 
plaintiff  is  not  entitled.  It  has  been  argued  on  the  part 
of  the  lessor  of  the  plaintiff  that  the  limitation  in  Mjot^ 
garet  Franli%  will  to  the  second  and  other  sons  of 
B.  Frank  creates  contingent  remainders,  which  were 
not  to  vest  until  the  death  of  B.  Frank ;  or  if  not,  se- 
condly, that  the  estate  will  shift  and  pass  on  from  any 
one  who  becomes  B.  FranK%  eldest  son,  and  will  go  to 
the  next  in  remainder,  aa  if  such  son  and  his  line  were 
extinct.  And  imless  one  of  these  propositions  can  be 
established  the  lessor  of  the  plaintiff  cannot  succeed. 
That  a  limitation  by  way  of  remainder,  either  by  deed 
tr  will,  to  unborn  children  wil^  in  general,  give  a 
vested  interest  to  a  child  as  soon  as  any  one  comes  in 
esse^  is  a  point  which  cannot  be  disputed.  It  has  been 
made  the  basis  of  many  modem  decisions,  The  v.  Perryn^ 
3  Term  22^.484.;  Doe  v.  Martin^  4  Term  Eep.29»f 
and  Doe  v.  DoroeUy  5  Term  Rep.  518.;  and  there  are 
these  strong  reasons  for  the  decision :  first,  because  the 
law  always  leans  to  the  vesting  of  remainders  in  the 
case  of  real  estates,  inasmuch  as  contingent  remainders 
are  liable  to  be  destroyed;  and,  secondly,  because 
keeping  the  remainder  contingent  until  the  particular 
estate  determined  would,  in  many  instances,  exclude  the 
issne  of  a  person  intended  to  take  in  tail,  by  the  pa- 
rent's dying  before  the  remainder  became  vested. 
These  reasons  are  given  by  BuUer  J.  in  Doe  v.  Perryn^ 
3  71  JB.  494* ;  and  the  fermer  of  them,  viz.  that  the 
Court  never  conatmes  a  remainder  to  be  contingent 
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1814.  vrhere  it  can  be  taken  for  vested,  is  mentioned  bj  Lord 
— """  Hardwicke  in  Ives  y.  L£gge^  in  r745,  according  to  the 
Mgainit  note  of  that  case  in  3  71  i2.  489.  But  the  questioo 
here  is  whether  the  words  of  exception,  (except  the 
first  or  eldest  son,)  will  not  take  the  case  out  of  the 
general  rule,  and  will  not  prevent  tlie  estate  from  vest^ 
ing  till  B,  FranV%  death,  or  after  it  has  once  vested 
will  not  divest  it  The  words  "  first  or  eldest,"  tliough 
in  some  cases  synonymous,  may  have  different  meai>- 
ings,  the  word  **  first"  applying  strictly,  to  the  first 
bom,  and  the  the  word  ^^  eldest"  appljdng  to  one  who, 
though  not  first  bom,  becomes  eldest;  and  upon  this 
will,  I  think  their  true  construction  is  to  explain  whom 
the  testatrix,  meant  by  the  terms  <<  second  son"  in  the 
prior  limitation,  and  to  confine  this  exception  to  such 
son  or  sons  as  she  meant  the  prior  limitation  to  om  it, 
hut  not  to  prevent  the  estate  fi'om  vesting  as  soon  as 
there  should  be  such  a  second  son  as  she  meant  to  de» 
signate.  The  term  <<  seoond  son,"  if  unexplained, 
might  admit  of  question ;  if  it  meant  second  in  order 
of  nature,  it  would  include  a  schi  who,  at  the  time  of  his 
birth,  might  be  an  eldest  and  only  son,  and  one  object^ 
of  this  exception  might  be  to  omfine  the  words  <<  second 
son"  to  a  child  who  had  an  elder  brother  living  at  the  time. 
The  limitation  too,  without  the  exception,  would  have 
stood  to  the  second,  third,  fourth,  and  every  other  the 
son  and  sons  of  the  bodies  of  J?,  and  Mrs.  Frank ;  and 
the  latter  words  <<  to  every  other  the  son  and  sons" 
are  so  general,  that  the  testatrix  might  have  doubted 
whether  they  would  not  let  in  the  son  whom  she  had 
previously  passed  by,  if  there  were  not  words  expressly 
'to  exclude  him;  and  she  might  have  introduced  the 
exception  in  question*  for  the  fiuther  purpose  of  ibis 
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excliisjou.     To  put  it  in  a  different  way;  if  B.  Frank         1814. 
had  bad  several  sons*  each  dyinir  soon  after  its  birth,  so  " 

as  for  a  series  of  years  never  to  have  had  two  sons  at  a         against 
time,  none  of  these  children  would  ever  have  stood  in 
the  character  of  a  younger  child,  and  would  never  have 
answered  the  description  of  2d  son,  in  the  meaning 
in  whici),  according  to  my  view  of  this  exception,  it  was 
used  in  this  will,  and  therefore  would  never  have  been 
entitled  under  the  limitation  to  the  2d  son;    but  as 
soon  as  there  were  two  sons  in  esse  at  a  time,  then 
there  was  a  person  who,  in  the  narrower  construction 
of  the  word,  second,  and  in  the  manner  in  which  thi^ 
exception  seems  to  me  to  narrow  it,  answered  the  de- 
scription in  this  will ;  and  then  in  my  judgment  this 
remainder  vested.     The  reason,  indeed^  why  the  tes- 
tatrix introduced  this  exception  (except  the  first  or 
eldest)  is  not  stated  in  the  will,  but  it  was  assumed  in 
MTgamexkt  that  it  must  have  been  to  prevent  an  union 
ef  her  estates  with  B.  FranVf^  and  to  have  made  out  of 
her  estates,  and  his,  two  independent  families ;  and  unless 
the  lessor  of  the  plaintiff  can  make  out  that  that  was 
her  intention  he  must  fiul.     It  is  singular  indeed  that 
we  are  to  assume  that  the  testatrix  must  have  meant  to 
prevent  an  union  of  her  estate  with  B,  Frank\  when 
this  verdict  does  not  find  that  the  testatrix  knew  that 
B.  Frank  had  any  estate ;  and  we  must  construe  this 
will  as  if  the  testatrix  was  utterly  ignorant  whether 
B.  Frank  had  any  estate  or  not     It  is  observable  too 
that  there  are  no  words  to  shift  the  estate  from  a  ad 
son,  when  he  becomes  an  eldest,  which  is  usual,  where 
the  object  is  to  prevent  an  union  of  two  estates,  and 
whidi  words,  aooordingtothecaseini3c<rr.  2246.,  seem 
necessary  fw  that  purpose;  and  the  want  of  those  words 
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i8i4.  makes  it  the  less  certain  that  the  preventing  an  union 
*~"^  of  the  estates  was  the  testatrix's  object.  Where  m  tes- 
sgaiiut  tatrU  does  not  condescend  to  give  a  reason,  it  is  di£> 
ficult  to  say  what  her  reason  must  have  been ;  and  if 
more  than  one  can  be  given,  it  is  not  safe  to  act  upon 
the  presumption  that  she  had  only  one.  Suppose  the 
testatrix  to  have  added  after  this  exception  (except  the 
ist  or  eldest  son)  whom  I  except  for  this  reason,  be- 
cause Mr.  JP.  means  to  bring  him  up  as  a  Catholic,  or 
a  Dissenter,  or  because  he  means  to  send  him  to  a 
particular  school  or  university,  which  I  dislike,  or  to  a 
pyurticular  tutor,  of  whom  I  disapprove,  or  because  he 
intends  him  for  the  army  or  navy;  could  the  construe* 
tion  now  contended  for  prevail,  that  the  limitation  to  the 
2d  and  other  sons  was  to  be  contingent  till  B.  Franif^ 
4eatb,  or  was  to  shift  and  pass  on  whenever  a  2d  son 
became  an  eUest?  Or  suppose  the  testatrix  to  have 
^v^  this  as  a  ireason  for  the  exception,  whom  I  exoqvt 
becfuise  I  quarrelled  with  Mr.  and  Mrs.  F.  about  the 
name  th^ir  eldest  child  was  to  have,  and  they  vowed 
they  would  give  the  name  to  which  I  objected,  not  only 
to  file  fycst  bom,  but,  in  case  that  should  die^  that  they 
^ould  give  it  to  each  son  that  should  become  eldest 
lUatil  they  should  have  two  sons  in  esse  at  the  same 
time,  that  is,  until  they  should  have^  in  the  language  of 
this  will,  a  2d  son.  Or  suppose  her  to  have  given  thb 
reason,  whom  I  except  because  I  do  not  choose  my  estates 
tf>  be  united  with  those  of  J.  jSL,  and  c/.  SL  has  promised^ 
upon  their  having  a  son^  to  settle  his  estates  upon  such 
son,  and  he  has  also  promised^  in  case  of  the  death  of 
that  son  b^^  there  is  a  2d,  to  limit  it  from  time  to 
time  ujpon  whoever  may  be  their  only  son. '  In  any  of 
these,  casesi.  the  ai^^ument  that  the  exception  must  have 
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heen  introduced  to  prevent  an  onion  of  the  estates  of        1814. 

the  testatrix  with  those  of  Mr.  JP.  could  not  arise.    And        — — . 

liow  can  it  be  said  with  that  certainty  which  a  court  of        aglittst 

justice  requires,  that  none  of  these  were  the  reasons  in 
this  case?    Evidence  as  to  what  really  was  the  reason  - 
would  have  been  inadmissible,  and  it  would  be  sin- 
gular that  the  Court  should  be  deciding  on  the  ground 
that  the  testatrix  could  only  have  had  one  reason,  when 
diere  might  be  papers  in  her  own  hand-writing  shewing 
to  deoKmstnition  that  she  acted  upon  another.     I  can- 
not act  upcm  ccmjecture^  nor  upon  the  most  probable 
of  several  possible  reasons;   and  though  I  agree  the 
prev^itiDg  an  union  of  the  estates  was  the  most  pro* 
babl^  yet  there  does  not  appear  to  me  to  be  that  cer- 
taiBty  in  this  case  upon  which  alone  a  Court  of  justice 
ought  to  act    The  ccmsequences  which  would  result 
firom  holding  diis  remainder  contmg^it  tiU  B.  FranP% 
death,  would  be  no  ground  against  holding  it  omtin- 
gent^  if  I  saw  clearly  that  it  was  necessary  so  to  hold 
in  order  to  effectuate  the  manifest  intent  of  the  testa- 
trix; btttin  this  case  I  can  see  no  manifest  intent  that 
the  testatrix's  estates  and  iS.  Frani^s  should  not  unite; 
and  in  Biany  events  which  might  have  happened,  what  I 
cm  see  to  have  been  the  manifest  intent  of  the  testatrix 
wcmkl  have  been  defeated,  wer^  this  to  be  considered  a 
MBtingent  remainder  till  J9.  Frcmk's  death.     It  is  appar 
rent  upon  this  will  that  the  testatrix  never  meant  a 
3d  aon  of  A  FruTik  fo  take  until  there  was  a  iailure  of 
aaleiflBne  of  the  2d,  nor  a  4th  until  there  was  a  failure 
€f  onle  issue  of  the  ad  and  3d,  and  so  on ;  and  that 
Miver  meant  her  godson  F.  Satheron  to  take,  uhdl 
.was  a  &ifaire  of  issue  male  of  all  the  younger 
rfciMrm  of  Ifaw  and  Ifa,  Fmnk :  and  yet  the  contrary 
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i8i4.        would  have  happened  in  many  cases  whidi  might  be 
■  put,  if  this  were  to  be  considered  a  contingent  remain- 

^ahst  der  till  B.  Frank^%  death.  Suppose,  for  mstance,  B.  x^ 
to  have  had  six  younger  sons,  and  each  of  them  to  have 
had  male  issue  in  his  life-time,  such  male  issue  could 
never  have  taken  if  their  fathers  respectively  had  died 
before  B.  F.  If  the  fiithers  of  all,  u  e.  all  B.  FJb  younger 
sons,  had  died  before  B.  -F.,  the  estates  upon  his  death 
would  have  gone  over  to  F.  Sotheron^  to  the  exclusion 
of  all  the  grandsons  of  B.  F. ;  and  if  B.  F.*s  2d,  3d, 
4Ch,  and  5th  younger  sons  had  died  before  B.  Jl,  leav- 
ing- the  6th  surviving,  the  estates  upon  B.  F.'s  death 
would  have  gone  to  the  <$th  in  tail,  to  the  exclusion  of 
the  sons  of  the  elder  brothers*  Another  inconvenience 
fix>m  holding  this  a  contingent  remainder  till  B.  JP.'s  death 
would  be,  that  the  estates  could  never  be  settled,  even 
with  B.  F.*s  concurrence,  upon  the  marriage  of  any  of 
his  sons,  because  no  secure  provision  could  be  made 
upon  them  for  wife  or  children.  Upon  the  whole, 
therefore,  inasmuch  as  I  cannot  see  with  certainty  that 
this  exception  of  the  first  or  eldest  son  was  to  prevent 
an' union  of  the  family  estates,  as  this  is  only  the  most 
probable  of  several  possible  motives,  as  (if  this  were 
die  motive)  it  is  reasonable  to  expect  there  would  have 
been  express  words  to  divest  it  even  after  B.  FJs  death, 
as  the  construction  contended  for  would  prevent  any 
fiunily  settlement  of  this  estate  during  B.  F.'s  life,  and 
would  in  many  possible  cases  leave  the  issue  of  the  2d, 
3d,  4th,  or  other  succeeding  sons  of  J5.  F.  unprovided 
for,  and  carry  on  the  estate  to  persons  who  were  more 
distant  objects  of  the  testatrix's  consideration,  and  as 
the  holding  that  this  remainder  vested  ixuB.  FJs  id  son 
as  soon  as  he  had  two  .sons  together  in  eise^  will  satirf^ 

every 
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every  word  in  the  will,  and,  as  far  as  I  can  be  certain, 

every  motive  of  the  testatrix,  and  as  it  falls  in  with  the 

axiom  that  no  remainder  is  to  be  deemed  contingent         ii^aiaa 

which  can  be  deemed  vested,  I  am  of  opinion  that  this 

remainder  vested  in  the  defendant  Edward  Frank  upon 

bis  birth,  and  tliat  it  did  not  become  divested  upon  his 

becoming  his  fiither's  only  son, 

Le  Rlanc  J.  The  special  verdict  has  already,  been 
stated,  and  as  upon  the  fullest  consideration  I  cannot 
bring  my  mind  to  any  other  conclusion  than  that  which 
agrees  ^^th  my  two  Brothers,  I  shall  not  repeat  the  state* 
ment  or  the  arguments  which  they  have  used.  Nevertlie^ 
less  it  is  proper  that  I  should  briefly  state  the  facts  and 
reasons  on  which  I  have  brought  my  mind  to  the  same 
ooDclusion  with  them.  The  questions  arising  on  this 
^lecial  verdict  ar^  first.  What  is  the  intention  of  the 
testatrix,  as  it  is  to  be  collected  from  the  words  of 
ber  will  ?  and,  secondly,  Whether  she  has  used  words 
which  in  legal  construction  can  carry  such  intent  into 
dfect?  The  material  fiicts  and  the  state  of  her  fiimily 
may  .be  given  in  a  few  words.  At  the  time  of  making 
ker  will,  and  at  the  time  of  her  death,  she  had  a  niec^ 
die  wife  of  JS.  Franks  who  had  not  at  that  time  any 
imie  bom ;  and  another  niece,  the  wife  of  W.  Sotheron^ 
friio  had  more  sons  than  one,  the  youngest  of  whom 
was  F.  Sotheron  her  godson.  .B.Frank  was  at.tiiat 
timet^iant  in  tail  in  possession  of  large  freehold  estates, 
and  tenant  in  fee  of  other  estates;  and  W.  Sotheronj  the 
filther,  was  tenant  in  fee  in  possession  of^  part,  and  te- 
nant for  life,  with  remainder  to  his  eldest  son  in  taiVof 
0ther  part,  of  estates  of  considerable  value.  In  tbia 
sitbbtion  of 'things  ;ihe  testatrix  makes  lier  will,  by 

which, 
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i8i4«        which^  n&er  giving  her  mansion-house  at  Pontefiract  to 

"        her  sister,  Lady  Standish,  for  lifew  with  remainder  to 
DiinrBft 

iigtina        her  niece  Mrs.  J5.  Frank  for  life,  and  also  giving  certain 
lands  to  trustees,  on  trust,  to  pay  the  rent  to  her  said 

niece  Mrs.  B.  Frank  for  her  life,  by  way  of  pocket- 
money  during  her  husband's  life,  and  in  augmentation 
of  her  jointure  after  his  death,  she  gives  the  remainder 
in  the  said  mansion-house  and  lands,  and  also  all  other 
her  real  real  estates  whatsoever,  to  her  niece's  husband^ 
JB.  Frankj  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  and  from  and  immediately 
after  the  decease  of  the  said  B.  Franks  then  (and  these 
are  the  words  on  which  the  doubt  arises)  to  and  to 
the  use  of  the  2d,  3d,  4th,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  the  said  B.  Franks  be- 
gotten on  his  now  wife,  (except  the  first  or  eldest  son,) 
sererally,  successively,  and  in  remainder,  one  after 
another,  and  of  the  several  heirs  male  of  the  body  of 
every  such  son  and  sons,  (except  the  said  first  or  eldett 
son,)  and  for  de&ult  of  such  issue,  unto  and  to  the  use 
and  behoof  of  her  godson  F*  Sotheron^  youngest  aan  of 
JV.  Sotheron,  for  his  life^  remainder  to  trustees,  &c.  re* 
mainder  to  and  to  the  use  of  the  ist^  2d,  3d,  4th,  and 
all  and  every  other  son  and  sons  of  the  body  of  the 
said  F.  Sotkeron,  in  tail  male,  with  an  ultimate  remain- 
der to  her  nephew  and  three  nieces  in  fee,  as  tenants  in 
common.  Considerable  reliance  was  had  in  argument 
on  this  exception,  just  adverted  to,  of  the  first  or  eldest 
son,  here  twice  introduced,  as  manifesting  an  anxiety 
on  the  part  of  the  testatrix  to  exclude  a  younger  son 
becoming  a  ist  or  eldest  son.  I  confess  it  strikes 
my  mind  as  not  carrying  the  exclusion  farther  thaa 
the  first   ejpiCBsion  limiting  il  to  the  2d,  3dy  and 
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4th    SOD,    and  as  introduced  for  no  other   purpose         1814* 
tban  to  exclude  a  conduaion  that  under  the  terms        — — 
^  other  son  and  sons"    might  be  included  a  ist  or         itgrn^st 
eldest  son,  if  this  excepti<m  were  not  added.     From  the 
other  (acts  of  the  case  it  appears  that  during  the  life  of 
J3.  Frank  there  were  in  existence  at  the  same  time^  a 
I  St  or  eldest  son,  and  also  a  ad  son,  answering  the 
description  in  the  testatrix's  will  of  the  2d  or  other 
ion,  except  the  ist  or  eldest  son;  but  all  the  sons  but 
one  having  died  in  the  life-time  of  B.  Franks  the  tenant 
fiur  Ii&^  there  was  at  his  death  only  one  son  living.    At 
diat  period,  therefore,  there  was  not  any  person  an* 
twering  the  description  of  a  2d  or  other  sc^,    ex- 
cept the  1st  or  eldest  son.    And  that  gives  rise  to  the 
quettioiL    For  the  plaintiflF  it  is  contoided  in  argument 
qpoo  these  facts,  and  on  the  wcnrds  of  this  will,  that 
the  intent  of  the  testatrix  is  clear  that  her  estate  should 
AeiFer  be  united  with  the  estate  of  J5.  Franks  but  should 
^  to  make  a  provision  for  a  second  fiunily  in  the  younger 
Mils  of  jB.  Frahlf%  fiunily,  and  in  defituk  of  such,  in  a 
younger  son  of  hor  niece  Mrs. St^A^ron.    Andtothisef- 
it  was  contended  that  the  remainder  limited  to  the  2d 
of  A  Frankj  after  the  estate  for  life  givoi  to  B.Frankj 
is  contingent  until  after  the  death  of  A  JFroriAr,  and  then, 
and  not  befi»^  is  to  vest  in  interest  and  possession  in  the 
parson  who  shall  then  be  his  2d  son ;  and  if  there  shall 
not  then  be  a  ad  son,  or  other  son  except  an  eldest^  of 
A  T^imk^  shall  go  over  to  F.  Sotheron;  or  diat  on  a  2d 
son  of  B.  Frank  coming  in  esse  in  the  life-time  of 
B.  Frankt  thQ  estate  shall  presently  vest  in  interest  in 
nflh  ad  sm,  sulject,  however,  to  be  divested  in  case 
that    id  son  should  become  an   dder  son,  by  the 
ieath  of  U|  dder  brother  in  the  life4ime  of  B.  Frmnk 
tliefiiker.    It  does  not  appear  tome  that  the  will  itself 

from 
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i8r4.        from  which  the  intention  of  the  testatrix  is  to  be  col- 
"— ~        lected,  does  sufficiently  manifest  the  intent  contended 
^aiKsi        fi>r  to  the  extent  to  which  it  is  contended,  namely,  that 
her  estate  should  never  be  united  with  the  estate  of  A 
JPi^ankf  or  that  it  should  remain  in  contingency,  who 
should  take  her  estate  in  interest,  till  after  the  death  c^ 
B.  Frank.     1  find  no  words  in  the  will  limiting  the  'pe- 
riod of  her  estate  vesting  in  interest  to  the  death  of  B. 
Prank^  or  intimating  a  design  of  keeping  the  estates 
separate,  excqpt  so  &r  as  she  describes  the  person  who 
•is  to  take.     The  manner  in  which  the  estate  is  limited 
io  F.  SotkeroTif  in  de&ult  of  a  2d  and  other  sons  of 
B:  Frank  and  their  issue,  seems  to^  shew  the  contraiy ; 
'for  she  limits  it  to  him,  by  name,  for  life,  and  to  his  first 
and  other  sons  in  tail  male ;  so  that  if  by  the  death  of 
his  .elder  brothers  he  had  l)ecome  the  ist  or  elder  son 
of  bis  fiither  JV.  Sotheron^  and  hod  as  such  succeeded  to 
his  &ther's  estates,  he  would  still  have  been  entitled  to 
the  remainder  limited  to  him  by  the  will  of  the  testatrix* 
And  there  seems  no  good  reason  to  suppose  that  l^r 
intention  was  different  with  respect  to  the  family  of  cme 
niece,  from  what  it  was  with  respect  to  the  other ;  or  that 
she  meant  to  guard  against  the  union  of  the  Frank 
estate  with  her  estate,  more  strictly,  than  against  the 
union  of  the  Sotheron  estate  with  her  estate:  in  both  fii«. 
milies  she  selects  the  younger  children  as  the  objects  of 
her  bounty,  and  prefers  the  younger  branches  of  the 
fiunily  of  her  niece  Mrs.  B»  Franks  to  the  younger 
branch  of  the  family  of  her  niece  Mrs.  Sotheron.    I 
therefore  consider  the  intent  of  the  testatrix  to  be  to 
limit  the  remainder  of  her  estate  after  J5.  FranXfs  deadi 
to  his  2d  and  other  sons,  he  having  then  no  sons 
boroi  in  the  same  mamier  as  she  did  with  req)ectto  the 
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younger  son  of  W.  Sotheroriy  who  was  then  born,  and  as         1814. 
dbe  would  have  done  to  such  2d  son  by  name,  •  if       -— - 

Driver 

B.  Frank  at  the  time  she  made  her  will  had  then  had         •gaimt 
two  or  more  sons  in  being,  viz.  to  Edward  the  second 
Km  of  B.  Frank;  in  which  case  such  ad  son  Edward 
would  have  taken  a  vested  remainder  subject  to  the  life 
of  his  father*     So  here,  I  think  that  on  the  birth  of  a 
person   answering  the  description  of  ad  son  of  B. 
Frankj  the  remainder  vested  in  him,  in  the  same  man- 
ner as  it  would'have  done  if  such  son  had  been  bom  at 
the  time  of  making  her  will,  and  had  been  described  as 
•guch  by  name.     The  objection  made  to  such  construc- 
tion is,  that  it  defeats  her  general  intention,  suppo^ng 
.  such  general  intention  to  be,  to  prevent  the  possibility  of 
the  two  estates  uniting  in  the  same  person ;  because  by 
the  death  of  the  ist  or  eldest  son  without  issue,-  the 
2d  son  will  become  the  eldest  son,  and  as  such  enti- 
tled to  the  entailed  estate  of  his  &ther,  and  possibly  to 
die  unentailed  estate  also.     To  this  I  answer,  that  in- 
stead of  the  eldest  son  dying  in  the  life-time  of  his  fether 
without  issue,  he  may  die  leaving  issue;  in  which  case 
the  entailed  estate  of  the  father,  certainly,  and  possibly 
.the  unsettled  estate  also,  will  go  to  such  issue ;  and  the 
ad  son  will  become  a  ist  or  eldest  son  without  the 
eldest  son's  estate ;  and  the  estate  of  the  testatrix,  ex- 
,pres6ly  intended  for  him  as  a  2d  son,  will  go  over  to 
A  younger  son  or  to  another  £unily.     Again,  instead  of 
the  eldest  son  dyings   the   2d  son  may   die  leaving 
issue ;  in  which  case  the  estate  intended  as  a  provision 
Sot  a  2d  son's  fiunily,  will  go  away  from  that  fimiily 
lo  a  3d  son,  or  to  another  family.     This  argument 
flaaybe  pursued  to  the  extent  of  a  ^^  4t)i9  5th,  and 
mny  number  of  sons^  dying  in  the  life  of  thefiither^  leav- 
ing 
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i8f  4*        ing  issue^  and  none  of  their  issue  being  capable^  by  this 
construction,  of  enjoying  the  estate  evidently  designed 
agmnst        for  them  by  the  testatrix.    And  we  must  put  the  same 
construction  on  this  will,  in  the  events  which  have  hap* 
pened,  as  we  should  do  if  the  situation  of  the  &mily  had 
been  as  I  have  before  supposed,  that  is,  if  instead  of  ^* 
jPiranV%  leaving  only  one  son,  he  had  had  several  younger 
sons,  and  those  sons  had  died  in  the  life-time  of  B.  F» 
leaving  issue.     In  that  case  it  appears  to  me  that  it 
would  be  a  very  forced  inference  to  mak^  that  the 
estate  should,  notwithstanding,  go  over  to  the  fiunily 
of  Mrs.  Sothero/u      These  necessary  results  of  conr 
ilruing   the   will    to    give  a   contingent  interest   to 
the  '2d  and  oth^r  sons,  or  in  other  words,  to  such 
person  as  diall  b^  the  2d  son  at  the  death  of  the 
fiither,  the  tenant  for  life,  operate  forcibly  on  my  mind 
against  inferring  such  intention  from  the  words  of  the 
will,  and  I  cannot  find  such  intention  plainly  ezpre»ed: 
if  it  had  been  jdainly  expressed,  the  intention  must  have 
prevailed  in  defiance  of  such  consequences.    The  prm- 
dples  on  which  courts  of  law  proceed,  are  m  fovour  of 
vesting,  and  the  authorities  in  support  of  those 
les  have  been  already  adverted  to»  so  that  I  shaU 
not  repeat  them.    It  never  could  have  been  the  inten- 
tion of  the  testatrix  to  prevent  a  2d  or  younger  son 
of  A  Frank  from  marrying  in  the  life-time  of  his  fiitfaer, 
by  disabling  him  to  transmit  her  estate  to  his  children 
at  all  events.     Such  are  the  arguments  against  coastrur- 
JDg  the  intention  of  the  testatrix  to  have  been,  that  diere , 
diould  never  be  an  union  of  her  estate  with  the  estate  Ok 
JB.  Frank.    But  sufqxwing  we  could  be  satisfied  that 
(Midi  was  the  intention  of  the  testatrix,   to  keq>  tli* 
tnvo  estatea  aqpacate^  and  that  they  shoold  never  ba 
mited  in  the  same  son  of  B.  Franks  of  which  I  cannot 
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satisfy  myself  ^11 1  can  find  no  words  in  this  will  suffi-  18 14. 
cient  to  carry  such  intent  into  effect  For  whatever  -— 
the  intent  be^  if  there  are  not  words  in  the  will  to  war-  cgainst 
rant  it,  either  express  or  implied,  it  cannot  have  effect 
Lord  Mansfield  says  in  Fen  v.  LonimdeSj  2246.  "  The 
testator  meant  to  make  a  new  family  in  the  then  ad 
son,  or  whoever  should  afterwards  become  the  2d  son 
of  his  daughter  by  her  then  husband.  Though  this 
was  manifi^tly  his  intention,  I  was  extremely  afraid 
there  were  not  words  enow  to  warrant  us  to  put  this 
construction  upon  it  But  I  think  there  are  words 
sufficient  to  justify  a  construction  agreeable  to  the  in* 
tention  of  the  testator."  So  here,  whatever  we  may 
think  was  Mrs«  Frani^s  intention,  I  cannot  find  any 
thing  in  the  will  to  authorize  me  in  reading  the  devise 
to  such  person  as  shall  be  the  2d  son  of  j8.  Frank  at 
the  death  of  his  &ther,  so  as  to  make  it  contingent 
Again,  I  can  find  no  words  to  warrant  a  divesting  of 
the  f6tate^  once  vested,  in  the  event  of  a  2d  or  younger 
son  becoming  an  eldest  son,  such  as  were  the  words 
of  the  will  in  the  case  of  Fen  v.  Lcmndesj  and  such 
words  I  conceive  we  caimot  supply.  It  therefore  ap- 
pears to  me  that  the  intent  is  not  sufficiently  plain  to 
limit  the  description  of  2d  and  other  sons  to  such  per- 
son as  shall  answer  such  description  at  the  death  of 
the  father,  so  as  to  make  it  contingent ;  nor  to  divest 
the  remainder,  once  vested,  in  the  event  of  the  person 
in  whom  it  is  vested  becoming  a  first  or  eldest  son. 
For  these  reasons  I  think  the  judgment  should  be  for 
die  defendant 

Lord  EiiENBOROUGH  C.  J.     I  have  to  regret  that 

die  tiew  I  have  taken  of  the  subject  now  under  consi- 
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1814.       deration  leads  me  to  form  an  opinion  differing  so  ma- 
teriaUy  as  it  does,  fixmi  that  which  has  been  delivered 

ngainsi        by  the  rest  of  my  Brothers.    The  first  question  for  con* 
siderfttion  oq  this  special  verdict,  appears  to  me  to  be, 
what  is  the  intention  of  the  testatrix,  as  it  is  to  be  col- 
lected on  the  &ce,  and  fi*om  the  language  of  the  wilL 
And,  supposing  such  intention  to  be  clear  and  manifest* 
then,  secondly,  are  there  to  be  found  in  the  wiU  words 
capable  of  carrying  that  intention   into   legal   eflfect 
The  first  is  the  principal  question  for  our  consideration; 
for,  supposing  the  intention  upon  the  face  of  the  wiU  to 
be  clear,  it  is  difiicult  to  say  what  words,  by  which  such 
intention  is  clearly  expressed,  or  from  which  it  is  mani- 
festly and  with  certainty  to  be  implied,  are  not  also 
capable  of  giving  effect  to  it  When  I  speak  of  certainty, 
I  must  be  understood  to  speak  of  moral  certainty^  the 
only  certainty  which  relates  to  this  subject;  and  hardly 
any  certainty,  upon  any  moral  subject,  can  be  predi- 
cated, which  does  not  admit  some  degree  of  mere  Dossi- 
bility  to  the  contrary.    .The  testatrix,  Margaret  Frankj 
appears  by  the  will  to  have  been  the  aunt  of  two  mar- 
ried ladies,    Mrs.  Bacon  Franks    and   Mrs.  Sotheron. 
Mrs.  B.  Frank  had  no  child  bom  at  the  time  of  making 
this  wilL     Mrs.  Satheron  had  at  least  two,  inasmuch  as 
the  testatrix  describes  her  godson,  Frank  Sotkeron^  the 
lessor  of  the  plaintifi^,  as  the  youngest  son  of  W.  Sothe^ 
rottf  the  husband  of  her  niece  Mrs.  Sotheron.    After  an 
appointment  and  devise  of  her  capital  messuage,    in 
which  she  lived,  to  her  sister  Dame  Standish  for  her 
life,  and  after  her  death  a  similar  appointment  of  that 
messuage^  and  of  the  rents  and  profits  of  certain  mea- 
dow, pasture^  and  arable  ground  to  Mr^.  B*  Frank  as 
pocket  money  during  her  husband's  life^  she  devises  the 
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bulk  of  her  estate  to  B.  Franks  her  niece'e  husband,  &lt        i8i4« 
life^  and  fixmi  and  immediately  after  his  decease^  then       — — « 
to  and  to  the  use  of  the  id,  3d,  4th,  and  all  and  every        ggaiHst 
other  the  son  and  sons  of  the  body  of  the  said  B.  Franks 
begotten  or  to  be  begotten  on  the  body  of  her  said  niece 
daiherine^  his  then  wife^  except  the  first  or  eldest  son, 
veveraUy,  successively,  and  in  remainder,  one  after  an- 
other^  and  the  several  and  req)ective  heirs  male  of  the 
lx)dy,  and  bodies,  of  every  such  son  and  sons,  except  the 
first  or  eldest  son,  lawftilly  issuing;  and  for  default  of  such 
issue,  then  unto  and  to  the  use  and  behoof  of  her  godson  JP. . 
Soiheron^  youngest  son  of  fV.  Sothertm^  and  fit>m  and  im- 
mediately after  his  decease,  to  the  use  of  the  ist,  ad,  3d, 
4th,  and  all  and  every  other  son  and  sons  of  the  body  of 
the  said  i^.  iSoM^tm ;  with  divers  limitations  over.  There 
is  a  general  proviso  in  the  will,  that  the  tenant  in  pos- 
sessiiMi,  for  the  time  being,  of  the  estates  devised,  should 
assume  and  use  the  surname  oi  Frank  only.     The  fa- 
vourite  object  of  the  testatrix,  Mrs.  Franks  as  it  is  to  be 
odllected  from  her  will,  seems  to  have  been,  to  set  up  an 
hanres  &ctus,  or  representative  of  her  own,  of  the  name 
fS  Frank  only,  who  should  be  taken,  in  the  first  in- 
stance^ 6ut  c^the  fiimily  of  her  niece  Mrs.  B.  Frank: 
but  she  seems,  by  an  industrious  exclusion  of  her  niece% 
ddest  son  by  her  husband  B.  Franks  at  the  same  time  to 
labour  to  prevent  the  union  of  the  estates  of  jB.  Franks. 
&0iily  with  those  which  she  devised  by  her  will;  and  with 
%  like  purpose  of  separation  (as  it  should  seem)  in  respect 
to  the  Sotheran  estates,  limits  the  remainder.of  her  estates 
to  the  present  lessor  of  the  plaintifl^  then  F.  Sotheron^ 
lier  godson,  described  in  the  will  as  the  youngest  son  of 
laar  niece  Mrs.  Sotherons  thus  providing,  as  &r  as  it  oc- 
cnircd  to  her  to  be  practicable^  against  the  xxoioa  dim 
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1814.        estates  with  that  of  the  family  of  the  Sotherotis^  at  thcr 
"  very  time  when  she  was  planning  the  erection  and  loauiH 

^Mnst  tenance  of  a  distinct  and  substantive  stock  of  her  own^ 
by  the  surname  di  Franks  in  the  Sotheron  line,  if  from 
the  failure  of  a  2d  and  other  sons  of  J3.  Frank j  it  should 
become  impossible  to  attain  that  object  in  hisj  B*  Fran^^^ 
family.  She  has  not  indeed  declared  this  to  have  been 
her  intention  and  purpose  in  so  many  words,  and  by  an 
express  declaration  on  the  subject,  but  if  the  dispositions 
she  has  made  are  referable  to  no  other  intelligible,  Gt 
almost  possibly  assignable  purpose,  she  has,  in  effect  and 
impliedly,  so  declared.  And  indeed,  for  what  other 
reason  can  she  be  understood  to  have  excluded  an  un- 
bom  eldest  son,  and  the  issue  of  such  unborn  eldest  son, 
by  a  laboured  repetition  of  words  of  exclusion  in  both 
instances,  and  this  in  favour  of  an  also  unborn  ad^  3d, 
4th,  and  other  son  and  sons  of  such  parent,  and  the 
issue  of  such  unborn  2d,  3d,  4tb,  and  every  other  son 
lOld  sons  ?  She  could  not,  in  the  case  of  unborn  chil* 
dren,  possibly  be  governed  by  any  motives  of  persoiuil 
favour,  or  dislike,  in  making  this  arrangement.  But  it 
may  be  said,  how  does  it  appear  that  there  was,  to  her 
knowledge^  any  property  in  the  families  of  B.  Frank  and 
Mr.  Sotheron  descendible  to,  or  in  any  manner  settled 
dpon,  the  eldest  son  of  those  respective  families,  and 
with  a  reference  to  which,  the  scheme  of  devising,  in  ex* 
dasion  of  such  eldest,  may  be  supposed  to  have  been 
formed  7  It  is  found  as  a  fact,  that  at  the  time  of  mak* 
fng  the  will  of  the  testatrix  Margceret  Frankj  B.  Ftetrik 
Was  in  possession,  as  t^ant  ih  tail  of  laige  freehdld 
^stAt^  at  CampsaU  and  other  plaoes  in  the  coiEdity  of 
ITat^,  of  considerable  annnal  valne,  and  teihaiit  iik  fte 
^btiher  estates ;  andihlit  at  the  tittle  of  Ifef  idaMi^  Her 
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fill  W.  SotheroHj  the  &ther  of  the  lessor  of  the  plaintiff,  1814. 

fBs  ill  poBsessiim  as  tenant  in  fee  of  part,  and  tenant  for  «— — 

^  with  remainder  to  his  eldest  son  in  tail,  of  other  ^^^ 

mxiy  of  estates  of  considerable  annual  value.    As  far  as  <*a^« 

h^  estates  oiB.  Frank  and  Mr.  Sotheron  (the  husbands 
if  testatrix's  nieces)  were  respectively  entailed  on  an, 
Ifljest  son,  they  suggest  a  reason  for  the  plan  of  settle- 
l^eot  in  exclusion  of  the  eldest,  which  she  has  adopted. 
ind  as  to  the  estates  which  belonged  to  each  of  thenv 
n  {ee^  she  might  reasonably  contemplate  the  usual  pre- 
*erence^  which  obtains  in  considerable  families,  in  fa- 
K>Qr  of  eldest  sons,  in  respect  to  landed  estates,  as 
ikely  to  operate  in  the  disposition  of  these  estates  also, 
(S  &r  as  the  demands  of  provision  for  younger  children 
Oigbt  allow  the  respective  fathers  so  to  dispose  of  them. 
iVhether  she  actually  knew  the  state  of  their  respective 
wded  property  to  be  as  above  stated,  or  she  did  not, 
the  still  may  be  presumed  to  have  had  sufficient  general 
«ttQn  for  believing  that  the  eldest  son,  in  each  of  these 
lunilieHi  would  take  the  largest  share  of  the  family 
istate  in  land ;  and,  indeed,  her  purposed  exclusion  of 
he  eldest,  in  both  instances,   is  not  reconcileable  to 
"eason  on  any  other  supposition.     In  the  case  of  Fen 
L  Lowndes  v.  Laamdes,  4  JBurr.  2247.,  where  the  testa- 
W  Ldtytouy  the  maternal  grandfather,  devised  to  his 
laaghter's  2d  son,  in  exclusion  of  the  eldest,  as  here^ 
il  did  not  appear  on  the  face  of  the  will  that  the  eldest 
wd  any  family  estate  of  his  own,  or  derived  to  him 
fcom  an  ancestor,  yet  it  was  argued  throughout  that 
^  bis  view  was,  that  his  own  estate  should  never  be 
ocmfoimded  with  that  of  his  son-in-law  W.  Lcmndes^^ 
Lord  Manffield  says,  ^^  he  meant  to  make  a  new  fii^ 
wOij  in  Urn  then  ad  son,  or  whoever  should  afterwards 
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1 814.  become  a  ad  son;  this  was  manifestly  his  intention i*' 
""""^  and  he  repeats  several  times  in  the  course  oC  that  judg- 
'  against  ment  that  his  intention  to  this  effect  was  plain*  By 
the  phrase  of  making  a  new  family,  he  must  have 
meant  the  constituting  a  new  fund  of  provision,  to  be 
enjoyed  in  succession  by  a  new  and  distinct  class  of 
persons  from  the  heirs  of  the  family ;  the  expression, 
a  new  family,  imports  that  there  existed  another  fifr- 
mily  fund  descendible  in  a  different  course.  This  was, 
in  that  case,  inferred  from  the  obvious  import  and 
effect  of  the  will,  which  constituted  a  new  class  of 
takers  of  the  devised  property  from  those  who,  in  thlB 
ordinary  course  of  law,  would  have  taken  the  fiunily 
property.  There  could  be  no  confusion  of  estates 
(the  mischief  which  was  meant  to  be  avoided,  as  said^) 
in  that  case,  if  there  had  existed  only  the  one  estate, 
which  the  testator  was  then  immediately  devising;  and 
why  should  he  have  excluded  the  eldest  from  that» 
unless  it  were  on  account  of  his  having  another  sub- 
stantive  provision  of  his  own?  This  was,  however, 
inferred  only,  and  assumed  in  that  case,  but  not  ex- 
pressly stated  as  a  fact  on  the  &ce  of  the  will,  any  more 
than  it  is  in  the  present  instance.  Assuming  the  inten* 
tion  of  the  testatrix  upon  this  subject  to  be  clear,  and  such 
as  I  have  supposed  it  to  be,  I  do  not  see  any  particular 
di£Sculty  in  point  of  law,  which  stands  in  the  way  of 
its  being  carried  into  effect.  It  may  be  so  carried  into 
effect,  first,  by  considering  the  remainder  <<  from  and 
immediately  after  the  death  of  B.Frafii  to  the  2d, 
3d,  4th,  and  all  and  every  other  the  son  and  sons 
of  the  body  of  the  said  B,  Frankj^  as  contingent,  and  in 
abeyance  during  the  whole  of  the  life  oi  B.Frank,  and  as 
Testing,  upon  his  death,  in  the  person  who  should  then 
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«nswer  the  description   of    2d  or  other  son,    (such        1814* 
othef  beinff '  other  than  the  son  who  should  be  eldest       ^ 

^  ^  DlllVER 

at  the  death  of  B.  H^ank^)  and  if  it  vests  eo  instanti        «^^if 

Frank. 


that  the  preceding  particular  estate  determines,  (f .  €• 
B.  FranJfs  estate  for  life,)  as  h  does,  it  is  sufficient  to 
satisfy  all  the  necessary  purposes  and  rules  of  law  on 
the  subject  Nor  supposing  that  the  remainder  should 
be  considered  as  haying  vested  in  the  first  instance  in 

Edward  Richard  Franks  who  first  answered  the  de- 
scription of  2d  son,  do  I  see  any  reason  why  it  should 
not  afterwards,  on  his  death  without  issue,  be  held  to 
become  in  abeyance  till  another  2d  son  should  be 
bom,  (which  happened  by  the  birth  of  the  defendant  in 
1780,)  and  why  upon  his  becoming  the  eldest  son  of 
B.Fi^aniy  (as  he  did  in  1789,)  it  should  not  be 
divested  out  of  him,  in  fiirtherance  of  the  excluding 
provision  in  respect  to  the  eldest  son,  and  become  once 
more  in  abeyance,  and  so  remain  during  his  fioher's 
life;  and  them,  upon  his  father's  death,  (by  which  the 
possibility  of  there  being  any  2d  son  was  determined,) 
vest  in  the  remainder-man  F.  Franks  the  present  lessor 
of  the  plaintiff.  In  either  of  these  modes,  but  parti* 
culariy  in  the  first  of  them,  that  of  the  remainder  being 
In  abeyance  during  the  whole  of  the  life  of  B.  Franks 
the  tenant  for  life,  I  think  that  the  intention  of  the  tet- 
tatrix,  as  diq)layed  in  her  will,  may  be  carried  into 
efiect  without  violating  any  rule  of  law.  It  certainly 
is  a  possible  mischief  which  might  flow  fi*om  a  will 
thus  firamed  and  construed,  that  B.  Frank  might  have 
several  sons  bom,  and  dying,  each  of  them  leaving 
1008,  in  the  lifetime  of  B.  Frank  the  tenant  for  life;  all 
of  which  grandchildren  of  B.  Frank  might  be  excluded, 
if  the  remainder  to  the  2d,  3d,  4th,  and  all  and  every 
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1 8 14.        oher  tlie  sons,  &c  should  not  be  deemed  a  vested  <Mie, 
■  But  we  are  not  warranted  in  making  another  will  for  the 

gainst  testatrix  than  that  which  she  has  actually  made  for  her<* 
l^AMK.  ^Yf^  because  inconveniences,  which  she  did  not  foresee 
ox  provide  against,  might  in  another  state  of  events 
have  resulted  from  the  will  which  she  has  made.  And 
this  we  do  indirectly,  but  in  point  of  effect  completdy^ 
if  we  adopt  such  a  construction  as  excludes  inconve- 
niences which  the  testatrix  did  not  contemplate,  and 
sacrifice  objects  which  she  did :  it  matters  little  whether 
we  make  a  new  wiU  for  a  testator,  or  make  the  old  one 
speak  a  sense  foreign  to  the  actual  meaning,  which  of 
itself  it  naturaUy  and  evidently  expresses.  It  is  possible 
that  if  these  inconveniences  had  been  presented  to  the 
mind  of  this  testatrix^  at  the  time  when  her  will  was 
made^  she  might  have  obviated  them  by  other  compe- 
tent provisions ;  but  she  has  not  done  so.  If,  however^ 
the  very  case  which  has  happened  had  been  presented 
to  her  mind,  it  may  foirly  be  presumed  that  she  would 
have  retained  her  will  in  its  present  form,  in  further- 
ance pf  her  ruling  purpose  of  forming  another  fiunily^ 
and  of  excluding  the  eldest  son,  upon  whom  the  fooiily 
property  of  Frank  or  Sotheron  might,  as  such  eldest,  in 
all  probability  devolve.  I  am  well  aware  of  certain 
cases  in  which  the  most  direct  and  unequivocal  words 
which  could  be  used,  have  been  in  point  of  construc- 
tion denied  their  effect  in  &vour  of  a  supposed  general 
intent  I  am  not  desirous  of  seeing  the  number  of  these 
anomalous  cases  &rther  increased ;  but  here  I  find  no 
general  intent  standing  in  the  way  of  the  construction 
contended  for  oa  the  part  of  the  lessor  of  the  plainti£^ 
but  the  contrary.  The  struggle  in  this  case  is  not  be- 
tween conflicting  intents  appearing  on  the  fitce  of  the 
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fsame  will,  nor  between  an  intent  and  a  rule  of  law  at         18 14. 
variance  with  it,  but  between  an  intent  apparent  and        " 

.  .  .  .  Drivir 

the  possible  inconveniences  whicli  might  have  aris^:i,        Jji^'^^i 
by  giving  effect  to  it,  in  other  events  and  circumstances 
than  those  which  have  actually  happened.     As  far  as 
it  may  be  a  question  whether  the  giving  effect  to  this 
intent  is  contrary  to  any  rule  of  law,  the  case  of  Chad" 
wick  V.  Ddemauj  2  Fern,  528.  before  Lord  Chancellor 
Covoperj   which   has   been    cited^  in   the  argiunent,   is 
strongly  to  the  contrary,    and  supports  the  principle 
of  divesting  an  interest,   upon  a  tacit  or.  implied  con- 
dition that  a  2d  or  younger  son,  in  whom  the  interest 
had  in  that  character,  and  by  that  description  vested, 
should  not  afterwards  become  the  eldest  son  and  heir; 
the  2d,  or  younger  son,  being  held  to  have  only  a  de- 
feasible capacity  of  taking  under  the  appointment  in 
that  character,  and  which  capacity,  (in  the  event  which 
had  happened,    of  his  becoming  the  eldest  son  and 
heir,)   was  held  to  be  thereby  defeated.     The  intto- 
tion  and  object  of  the  appointment,  as  collected  upon 
the  &ce  of  the  settlement,   by  which  the  power  waa 
created,    was   held  sufficient   to   render  the   appoint- 
ment, although  executed  without  power  of  revocation^ 
conditional  in   that  case;   and  although  the   interest 
had   been   vested  in  that  case  for  a  period   of   six 
years  in  the  appointee,  as  2d  son.     It  was  contended 
there,   indeed,   that   an  interest  once  vested  was  not 
to  be  divested  without  an  express  condition  or  pro- 
viso for  that  purpose.     It  was  however  held  otherwise 
by  Lord  Cowper^  who  pronounced  "  that  it  was  a  de- 
feasible appointment,  not  upon  the  words  of  th^  ap- 
pointment, but  from  tlie  character  of  the  person,  the 
^poiotiep;''  an4  d  subjBe^uent  appcHntmeqt  in  j^vour  of 
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1 8 14.        those  who  were  the  younger  children,  after  the  fint  ap-> 
-'^■^        pointee  had  become  the  eldest,  and  in  exclusion  of  such 
§gainti         eldest,  from  the  fimd  upon  which  the  appointment  ope^ 
rated,  was  in  consequence  sustained  by  him.     Why  the 
intention,  if  capable  of  being  clearly  made  out,  is  not 
to  have  the  like  effect  in  the  case  of  a  will,  I  am  at  a  loss 
upon  any  principles  of  reason  to  discover.     The  case  of 
Tr(xffbrd  v.  Ashtonj  2  Vem.  660.  before  Lord  Ompevj 
has  been  relied  upon  on  the  part  of  the  defendant,  as 
affording  a  different  rule  of  construction  in  his  (the  de- 
fendant's) fiivour,  in  the  case  of  a  will.     There  Mr. 
Vavasor^  the  testator,  having  an  only  daughter,   and 
having  articled  with  Sir  Ralph  Ashton^  who  was  to  make 
a  settlement,  to  pay  her  3000/.  portion,    afterwards 
makes  his  will,  and  thereby  devises  all  his  estate  to 
trustees,  in  trust  that  his  daughter  might  receive  the 
profits  for  her  life,  remainder  to  the  second  son  of  her 
body  to  be  begotten,  in  tail  male,  and  so  to  every  younger 
son.    In  default  of  such  issue  male  to  her  eldest  daugh- 
ter, and  to  the  first  son  of  her  body,  taking  on  him  the 
name  and  arms  of  Vavasor,  and  adds,  ^^  that  he  did  not 
by  his  will  devise  the  estate  to  the  eldest  son,  because 
he  expected  his  daughter  would  marry  so  prudently,  as 
that  the  eldest  son  would  be  provided  for."     It  fell  out 
that  Edmund,  the  first  son  of  Lady  Ashion,   died   in 
12  months  aft^r  his  birth.    Richard  the  2d  son  lived 
tiU  18,  and  died  without  issuer  and  was  not  bom  until 
after  the  death  of  Edmund.    The  question,  upon  this 
part  of  the  case,  was  whether  Richardj  not  being  bom  ' 
till  aflier  the  death  of  Edmundj  was  a  second  son  within 
the  intent  of  the  wilL     Lord  Chancellor.     <<  Richard 
was  a  2d  son,  and  must  tak^  although  not  according 
to  the  testator^s  design;  but  as  the  will  is  worded,  not 
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to  be exdnded;  the  2d  soil  is  the  2d  in  order  of  birth.''        18x4. 
Afterwards  Lord  ChanceUor  says,  <<  it  was  a  conditioii        '     "^ 
subieqaeiit  to  defeat  the  estate  and  not  precedent —       i^'^'i 
and  **  the  negative  words  in  Mn  Favasoi^s  will,  that  he 
had  not  provided  for  his  eldest  son,  &c  not  sufficient  to 
exclude  Bichardj  who  was  the  2d  son  by  birth,  thou^ 
afterwards  he  became  the  eldest."    The  only  part  of  this 
judgment  (^  Lord  Chancellor  Ccnsper^  with  which  I  in- 
cline to  difier,  is  where  he  says  that  Bichard  must  take^ 
although  not  according  to  the  testator's  design,  but  as 
the  will  is  worded  not  to  be  excluded.    It  seems  to  me 
thal^  under  the  circumstances  which  had  happened,  the 
testator's  design,  as  collected  on  the  face  of  the  will,  was 
that  the  2d  in  order  of  birth,  even  if  he  should  become 
the  eldest,  should  take.     The  only  reason  that  he  did 
not  by  his  will  devise  the  estate  to  the  eldest  son,  was 
(as  stated  in  the  will)  because  he  expected  that  his 
dai^ter  would  marry  so  prudently,  as  that  the  eldest 
•on  would  be  provided  for.     Here  is  no  limitation  over 
to  the  children  of  another  house  and  family,  in  exclusion 
cf  him  who  might  bear  the  character  of  eldest,  as  in  the 
case  now  in  judgment  before  the  Court;  but  a  prefer- 
cnce  given  to  the  2d  over  the  first,  for  one  only  speci- 
fied reason,  and  which  ceased  to  apply  vihea  the  charac- 
ters of  eldest  and  2d  sons  were  united,  (as  in  Richard 
AAiorfs  instance  they  were,)  in  the  same  person.     I 
should  rather  have  said,  in  that  case^  that  he  answered 
the  description  of  2d  son  as  2d  bom,  according  to  the 
letter  of  the  wiU,  and  that  his  other  character  of  eldest, 
which  he  afterwards  acquired,  was  not  adverse  to  the 
intention  of  the  testator,  so  as  to  prevent  the  interest 
which  the  testator  had  expressly  given  him  by  the  de^ 
nomination  of  2d  sooi  ficom  vesting  in  him.    The  only 

reason. 
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1 8 14.        rea^n^  why  the  testator  did  not  at  once  devise  the  re- 
""""""       mender  to  the  eldest,  as  he  declares  in  his  will,  was  his 

Driver' 

against  supposition  that  the  eldest  would  not  want  it,  and  that 
the  ad  son  might  The  ground  of  preference  of  course 
ceased  upon  the  reason  and  object  of  it  When  there 
was  strictly  no  2d,  the  then  only  child  might  take^  ac- 
cording to  the  interest,  under  either  description ;  and 
there  was  of  course  no  reason  why  he  should  lose  what 
was  given  him,  under  his  original  description  of  2d,  and 
which  would  have  been  given  to  him  as  eldest,  if  no  ad 
had  been  then  contemplated  as  likely  to  exist,  and  la 
be  unprovided  for.  The  construction,  therefore,  whidl 
was  adopted  by  Lord  Chancellor  Ckmper  in  this  caM^ 
satisfied  at  once  the  letter,  and  advanced  instead  of  vkk 
lating  the  spirit  and  true  meaning  of  the  wilL  It  is 
hardly  necessary  to  refer  to  authorities  to  prove  that  tibM 
words  19  this  will,  ist  or  eldest,  are  not  to  be  takm 
strictly  ^  descriptive  only  of  a  primogenitus ;  but  if  that 
i^mi  had  even  been  used  here,  which  it  is  not,  primcK 
genitus  then  alive  would  be  sufficient  to  satisfy  that  ds^ 
soiption^  according  to  Lord  Hardwicke;  who  entan 
into  a  full  discussion  of  that  subject  in  the  case  oSLoauuf 
V.  ffolmdenj  i  Ves,  290.  with  reference  particularly  to  dit 
case  of  the  duchy  of  Comtoo^  where  it  was  held  that 
Henry^  the  ist  bom  son  of  King  Jam^5,  being  dead» 
Charles  i«  (the  2d  bom)  might  take  that  duc^hy  as  pri* 
mo^enitus.  It  is  unnecessary  to  add,  that  Lord  JE/fass* 
mere^  in  commenting  upon  the  mistakes  of  Lord  Coke  in 
that  case,  (which  were,  as  Lord  EUesmere  says,  mistakes 
both  of  fact  and  law,)  states  him  to  have  split  upon  a 
rock,  in  retraining  it  to  primcgenitus,  and  not  to  the 
jst  pro  tempore,  voluntarily,  without  any  occasion^  and 
mthout  the  canpuirenGe of  a<yr  Judge*    I  will  not.go 

further 
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fiirther  into  this  case  oiLomax  v.  Holmdenj  or  the  au-         1814. 
tiiorities  therein  dted  oi  FHz.  Nat.  Brev.  188.,  on  the        "1^ 
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writ  de  auxilio  ad  filium  militem  faciendum.     It  is  suf-         against 
fident  to  say  that  thej  fully  establish  that  the  word  ist 
bom  is  s}monjrmous  with,  and  means  eldest,  and  that 
eldest  means  the  ist  son,  capable  of  taking,  under  that 
denomination,   at  the  time  to  which  the  will  refers; 
which,  here^  is  at  the  time  of  the  death  of  jB.  Frank  the 
tenant  for  life.     The  inconveniences,  which  are  likely  to 
molt  from  any  particular  interpretation  of  a  testator's 
meaning,  are  powerful  arguments,  in  point  of  construc- 
tioii,  that  such  could  not  have  been  the  intention  of  the 
testator;  but  supposing  it  once  to  be  clearl/ascertained 
that  the  testator  did  m  intend,  the  will  must  be  taken, 
m  it  stands,  with  aU  imperfections  and  mischiefs  which 
are  interwoven  in  the  frame  of  it     Arguments  of  the 
aort  I  have  alluded  to  rather  appear  to  prove  that  the 
testator  ought  not,  under  the  circumstances,  so  to  have 
intended,  than  that  he  actually  did  not  so  intend.     The 
^piettion  therefore  appears  to  me,  at  last,  to  resolve  it* 
«df  into  this ;  is  the  intention  clear,  on  the  face  of  the 
viH,  that  Mrs.  Margaret  Frank  entertained  the  purpose 
6f  erecting  a  new  family  of  her  own,  and  m  furtherance 
of  audi  purpose  meant  to  exclude  the  eldest  son  of  B, 
Fr&nk^  in  fiivour  not  only  of  a  younger  son  of  the  same 
Mier,  but  also  in  favour  of  the  remainder-man  F.  So- 
Aeran^  her  godson,  the  youngest  son  of  W.  Sotkeron^ 
tpecittlly  namklin  the  will?    And  I  think  the  inten- 
tion (^the  tefstatrix,  oh  this  head,  is  clear,  and  that  it 
ii  capable  of  bemg  carried  into  jeffect  consistently  with 
die  nddi  of  kw;  and  if  it  may  be  so,  it  follows  as  a 
eoftscqcence  of  my  opinion,  that  we  ought  to  give  such 
js^BHatit  88  will  eiectifate  that  intention;   which,  as 

appears 


62 


CASES  IN  TRINITY  TERM 


1814. 


against 
Frank. 


aj^pears  to  me,  would  be  done,  by  giving  judgment  on 
this  special  verdict  for  the  lessor  of  the  plaintifi;  But 
as  the  rest  of  my  brethren  are  of  a  di£Perent  opinion^ 
judgment  must  be  given,  according  to  their  opinion, 
for  the  defendant 


SatvTtutft 
ywff  iSth. 

A  justice  be- 
fore whom  a 
deserter  it 
brought  and 
committed  to 
the  county 
gaol,  may,  if 
the  deserter  is 
unable  to  bear 
the  charges 
htmselfi  direct 
the  ezpcnces  of 
conveying  him 
thither  to  be 
paid,  by  the 
treasurer  of  the 
county,  to  the 
constable  of  the 
parish  who 
found  and  ap- 
prehended him 
in  the  parish, 
and  conveyed 
him  to  the  gaol. 


The  Kino  against  Pierce. 

JpiERCE  was  indicted  at  the  sessions  for  the  city  and 
county  of  Exeter^  for  refusing  to  pay  a  sum  of 
money  directed,  by  warrant  of  one  justice  for  the  coun^of 
Devan^  to  be  paid  by  him,  as  treasurer  of  the  said  county, 
to  the  constable  of  the  parish  of  Marlborough  in  the  said 
county,  for  the  expences  of  convejring  a  deserter  to  the 
county  gaoL     The  indictment  charged  that  on  the  26di 
oSJune  1813,  one  fV,  Hayman^  who  was  reasonably  sus- 
pected to  be  a  deserter  from  his  majesty's  service,  &c« 
was  found  in  the  said  parish,  and  was  apprehended  and 
brought  by  T.  JI,  the  constable  of  the  said  parish  wfaef^ 
he  was  so  found,  before  A.  /£,  a  justice  of  the  peade 
for  the  county  of  Devon,  living  near  to  the  place  where 
the  said  Hayman  was  so  found  and  apprehended,  and 
the  said  justice  did  then  and  there  examine  him,  and 
upon  his  examination,  by  his  confession,  it  appeared  to 
and  was  found  by  the  said  justice,  that  the  said  Hayman 
was  a  l^ted  soldier,  and  ought  to  be  with  the  company 
to  which  he  belonged,  and  thereupon  the  justice  did 
forthwith  by  his  warrant  cause  the  said  Hayman  to  be 
conveyed  and  committed  to  the  gaol  of  the  said  county 
oi  Deoo%  and  the  said  Hayman  was  conveyed  by  the 
said  constable  to  the  gaol  of  the  said  cotbty,  accordmg 
to  the  form  of  the  stat  &c    And  the  said  Hayman  wa^ 

14  a  person 
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a  person  not  having  goods  or  money  within  the  county,         1814. 
where  he  was  so  taken,  sufficient  to  bear  the  char^ces  of  . 

^  The  Kino 

himself  and  the  said  constable  who  so  conveyed  him  to  the  against 
gaol,  but  such  expences  were  paid  by  the  constable ;  and 
afterwards,  to  wit,  on  the  30th  of  Jtmej  on  application 
made  by  him  to  the  said  justice,  the  said  justice  did 
upon  oath  examine  into  and  ascertain  the  reasonable 
expences  to  be  allowed  to  the  constable  in  that  behalf 
and  did  ascertain  and  assess  the  same,  at  the  sum  of 
4L  6s*  4l(L;  and  sq  the  indictment  went  on  to  allege 
that  the  justice  did,  by  warrant  under  his  hand  and  seal, 
directed  to  the  defendant,  who  was  then  treasurer,  order 
him  to  pay  to  the  constable  the  said  sum,  and  that  the 
warrant  was  delivered  to  the  defendant,  at  the  precinct 
oi  Bradninchj  in  the  said  city  oi  Exeter  and  county  of 
the  same  city,  and  the  defendant  was  then  and  there  re- 
quested, and  refused  to  pay  the  same,  against  the  form  of 
the  Stat  &c«  And  this  indictment  being  removed  by 
certiorari  into  the  King's  Benchj  there  was  a  demurrer 
and  joinder.  And  the  question  made  upon  this  de- 
murrer was,  whether  by  the  statutes  the  justice  had 
authority  to  direct  the  treasurer  of  the  county  to  pay 
these  expences. 


in  support  of  the  demurrer  denied  that  he 
had,  and  referred  to  stat  3  Jac.  i.  c.  10.  which  he  said 
was  the  first  and  the  material  statute  on  this  subject, 
but  which  he  contended  did  not  apply  to  the  case  of  a 
deserter.  It  is  entitled  <^  An  act  for  rating  and  levying 
th«  chaiges  for  conveying  male&ctors  and  ofienders  to 
^  gaol,"*  and  the  preamble  recites  that  the  subjects  are 
diaiged  and  burthened  in  conveying  felons^  and  dher 
malffact(n's  and  i^enders  Bg^anst  his  majesty's  laws,  to 

the 
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1814.  the  gaol,  punishable  hy  impisonmeni  there j  the  «u4. 
^■~"~  felons,  &c.  having  goods  of  their  own  to  defray  U^ 
agaiasi  charges  themselves;  and  then  the  statute  enacts,  r^fthat^- 
every  person  and  persons  that  shall  be  committed  to 
the  county  gaol,  by  any  justice,  for  any  offence  or  mia- 
demecinor,  having  ability,  shall  bear  their  own  cbaiges 
for  so  conveying  them,  to  be  levied,  upon  their  r^fbaiJf^ 
on  their  goods  and  chattels;  and  by  &  2.  if  they  hare, 
none,  then  the  parish  where  the  said  person  or  pc^sonB 
sliall  be  apprehended  shall  bear  such  cliargefi»"  ^i^ 
Here^  it  may  be  said,  the  enactment  is  general  aa  to  the 
description  of  offenders;  it  says,  ^^  every  pencoL  otf  , 
persons ;"  but  that  must  be  construed  with  re&renoe  to 
the  preamble,  and  it  is  clear  what  sort  of  offendem  .the 
preamble  meant,  for  it  speaks  of  their  being  punifibabJ# 
by  imprisonment  in  the  gaol,  and  of  the  charges  of  com 
Vejring  them  thither  being  <<  to  the  discouragement  of 
the  subjects  in  prosecuting  the  said  male&ctorft  and 
ofifenders."  Therefore  the  general  words,  <^  every,  per- 
son or  persons,"  in  the  enactment,  as  restrained  hf  the 
preamble,  shall  be  intended  of  such  persons  oniy^^iam 
committed  for  trial  upon  the  prosecution  of  the  sahjool 
in  the  ordinary  course  of  criminal  proceeding.  Ad» 
mitting  that  desertion,  heretofore,  being  in  contempt  of 
the  statutes  for  the  military  array  of  the  kingdom  (a), 
might  have  been  punishable  in  the  common  law  oourt% 
though  there  is  not  any  instance  on  record  of  its  having 
been  so  punished,  up  to  the  time  of  the  statute  in  quefr* 
tion,  yet  it  is  cl^ar  that  since  the  mutiny  act  has  piort 
vided  for  its  punishment  by  means  unknown  to  the^ 
oommon  law,  the  punishment  at  common  law,  if  it  ef«r 
has  now  ceased;  therefore,  in  any  view  of  the 

(tf)  13  £J,  I.  St,  a.  c.  6.    4  &  5  ^*  ^  M»  c.  4. 
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tdbject,  the  stat  3  Joe.  i.,  which  provides  only  for  com-  i8i4« 
mkniente  in  cases  of  prosecution  at  the  •  common  law,  ' 
does  not  apply  to  the  present  case.  Taking  that  to  be  against 
90f  the  Stat.  27  Geo.  2.  c.  3.,  which  is  in  pari  materia, 
does  not  extend  the  authority  of  the  justice  as  to  order- 
ii^  the  payment  of  expences ;  only  itsh^  the  payment 
of  diem  fitim  the  parish  to  the  county.  That  was  its 
only  object  as  it  regards  the  stat.  3  Jac.  i.,  which  it  re- 
ekes  I  and  tiherefore  however  large  the  words  of  the 
enactment,  it  must  be  construed  with  reference  to  the 
farmer  statnte;  and  that  it  contemplated  the  same 
kiidof  offianden  only  as  the  former,  is  apparent  JBrom 
tUs,  that  the  3d  section  provides  for  the  allowance  of 
to  witnesses  who  shall  attend  in  court  to  give 
mgKoMfdom.  A  deserter  is  not  committed  as 
a  fekm  for  trial,  or  to  be  punished  by  imprisonment  in 
the  gaol,  but,  by  the  express  provision  of  53  Geo.  3. 
e.  17*  .a.  106.  (mutiny  act)  ^^to  the  end  that  he 
may  be' removed  to  such  places  as  the  secretary  at  war 
shall  dkect;'*/and  the  gaoler  is  to  recdve  <<  such  sub- 
»ta>o«Jbr  In.  mdntenonoe  whUe  in  cuirtody,  as  by  hi. 
inajcrtyV-wylations  shall  be  directed :"  so  that  in .  no 
jmpect  ia'Ae  method  observed  upon  the  commitment  of 
a  deserter  like  that  of  other  offenders.  And  by  5. 107. 
the  constable  is  entitled  to  a  distinct  reward  for  the  ap- 
prabensicm  of  deserters.  The  question  therefore  reverts 
back  to  the  stat  Jac.  i.,  which,  for  the  reasons  above 
mentioned,  it  is  submitted,  must  receive  a  restrained 
oomtmction  conformably  to  the  preamble;  and  often- 
timea  such  a  oanstmction  has  been  adopted;  ba  in  &faU 
V.  B(aUe(a)  jUcvd  Hardwicke  stnmglyindined  to  be  of 

(«}  ii£^.i8». 

Vol.  III.  F  opinion 


i  CAMIS  IV  TRINITY  TEBJC 

i8i4«        qnnion  wiOi  Halt  C.  J.  nd  Parker  (X  B^-iUmJlm 

riTKiHo  ^^*  *'  •^^  *•  ^*  '9*  *• '  '•  ^'*''  ^  reiwo»4rf  the  pwi* 
i^ainu  amUe,  restnuued  to  eoods  that  were  eviginaUy^tiib 
^'"'-       bankrupf.  ^^'. 

Lord  Ellenborouoh  C.  J.  It  cannot  by  any  meew 
beregardedf  as  an  universal  rule,  that  krge  and  mtt^ 
prehensive  words  in  the  enacting  daaie  of «  statalaeDm 
to  be  restrained  by  the  preamble.  In  a  vast  number  of 
acta  of  parliament,  althouj^  a  particakur  miscUeC'li  r^* 
eiled  in  the  preamble,  yet  the  l^idadve  pravisioM  cfr* 
tend  far  bqfond  the  misduef  recited.  And  wf^edier  the 
words  shall  be  restrained  or  not  must  depend  O^  %^Stm 
exposition  of  the  particular  statute  in  each  paiticalar 
case^  and  not  upon  any  universal  rule  of  coiii$tMetliMi« 
Here  the  convenience  seems  to  be  as  universal^  aa  irttm 
provision  io  the  enacting  clause  of  the  stato^*  iUlt 
when  any  personi  not  having  goods  or  money  qiflBdent 
to  bear  the  charges  himself,  is  committed  to  .|pol  by 
warrant  from  any  justice,  the  justice  shall,  cm  applica- 
tion to  him,  ascertain  the  esqiences  and  order  the  trea- 
surer of  the  county  to  pay  the  same.  The  language  is 
express,  clear,  and  explicit,  and  large  enough  to  embrace 
this  case^  and  it  contains  no  exce{)tion,  neither  doea  4he 
policy  of  the  act,  as  it  seems  to  me,  require  that  there 
should  be  any  exception*  I  therefore  think  that  Ihp 
indictment  is  well  enough. 

Le  Blanc  J.  The  object  of  the  statute  was  to  pr^^ 
vide  for  defraying  the  expenees  of  pufalic€ffieec%  irhiah 
they  were  necessarily  put  to  in  the  discharge  ofafMiUUc 
duty.  And  although  the  statute  Jac.  i.  in  the  preamble 
lodged  only  to  the  most  obvious  cases,  where  the  perada 

'o  was 
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comitfy,  yet  when  we  come  to  the  enacting  clause^  we       ~^-— 
isdvia  it^worda  large  enouf^  to  embrace  this  casew        i^miia* 
And,  if  the  Court  9ee  that  the  policy  of  the  law  requirea       P»^<:'- 
it»  they  will  surely  be  inclined  to  adopt  that  constnic- 
lioft  which  will  brin^  this  case  within  the  ^yiacting 
dnise^.altbiMigh  the  precise  case  may  not  have  besB 
mgMiy  coiilampiated  in  the  preamble. 

BASunr  J.  lam  entirdy  of  the  same  opinion.  I 
do  noti^gxw  with  the  coimsel  in  his  oonstruction  of  the 
mL£MjM.i  Ihe  oootcary  has  been  decided  in  Mbce 
MiCmUL{ti)  . 

^:•.■   .r:r- 

^rSlM^^f^  J*  T^^  words  in  the  enacting  clause  of 
4|}l»,(f,2«  are  large  enough,  and  there  is  nothing  to 
rpft  rsm  thema 

y^fjr,  '  Judgmoit  fot  the  Crown. 

Ga&ee  w^  to  have  arimed  omtr^ 

The  King  against  De  B£Renoeb  and  Others.     ^fond,y, 

THE  BERENOER  and  seven  others  were  tried  at  the  rt  wi*  held  aa 
^^nmdmnt&np  idter  last tem,  before  Lord £0^  '^i:t 
horough  C.  J.  upon  an  indictment  for  a  conspiracy;  and  tfooUr'daytr 

false  rajnoun 
to  nise  the  price  of  the  public  gOTernment  funds,  with  intent  to  injure  the  subjects  who 
ihiMM  pBNtiaie  so  that  dsy»  sod  that  the  indictsMot  wu  well  enough  without  specify- 
iof  the  particular  persons  who  parchasedi  as  the  peisons  intended  to  be  injured,  and  that 
tiki  psbfic  goftrooitnt  fundi  of  thlf  kingdom  might  mean  either  BHHih  or  Iriib  ftuidS| 
jrindi  since  tha.  Union  were  each  a  part  of  the  funds  of  the  United  Kingdook 
'^ne  Comt  will  take  judicial  notice  that  a  war  evsts  between  this  eountrr  and  a  fb- 

kt(^  which  war  is  rccognjsed  in  different  acta  of  y acliaoieot,  and  thertfiqif  aa 

n  to  that  e^«t  need  sot  be  prof  ed. 

F  2  upon 
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tipcin  not  guilty,  the  jury  found  them  guilty  upon  the  3d 
and  subsequent  counts. 

The  indictment  set  forth  by  way  of  general  mauce- 
ment,  that  at  the  time  of  committing  the  sevietal^o^' 
fences,  &c.  there  was  and  for  a  long  time  before^  to 
wit,  two  years  and  upwards,  had  been  an  <^>en  and 
public  war  between  our  lord  the  king  and  his  allfe% 
and  the  then  ruler  of  France^  ta  wit,  Ndtpolean  Bcka^ 
parley  and  the  people  of  France;  and  the  3d  count 
stated  that  the  defendants  on  the  19th  of  Febnuny  in 
^e  54th  year  of  the  King  unlawfully  contriving^  '&G. 
by&Ise  reports,  rumours,  arts,  and  contrivances,  to  indlu5e 
the  subjects  of  the  king  to  believe  that  a  peace  wbutd 
toon  be  made  between  the  king  and  his  subjeds,  ma 
the  people  of  3'ancef  and  thereby  to  occaaon'^s^imiiit 
any  just  or  true  cause  a  great'  increase  and  rise  dt-)!^ 
public  government  funds  and  government  securfti^'^'c^ 
this  kingdom,  and  to  injure  and  aggrieve  the  sulljecte 
of  the  king,  who  should  on  the  2  ist  of  Febrtu^  pva^ 
chase  and  buy  any  part  or  parts,  and  share  or  s&ara  olF 
and  in  the  said  public  government  funds,  &a,  thieA  and 
there  to  wit  on  the  2i8t  of  February  unlawfoUy,  &c. 
did  conspire,  &c*  to  make  and  propagate  and  cause  to 
be  made  and  propagated,  unto  and  among  divers  mbr 
jects,  &c.  in  the  county  of  Kent^  &c.,  and  also  unto  and 
among  divers  subjects,  Su:.  At  Londonf  and  places  ad* 
jacent  thereto,  divers  &lse  reports  and  rumours  that  the 
said  N,  Bonaparte  was  killed,  and  that  a  peace  would 
soon  be  made  between  the  king  and  his  subjects,  and 
the  pec^le  of  France j  and  that  the  defendants  would  by 
such  fidse  rqx>rts  and  rumours,  as  &r  as  in  tnem  lay, 
occasion  an  increase  and  rise  in  the  prices  of  the  public 
government  funds  and  other  government  secnritieai 
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widi  a  .^fficked  intenticm  thereby  to  injure  and  ^ggrii^ve        x8x4. 
Ji  the  subjects  of  the  king  who  should^  on  the  2ist  of     q^TjKiw 


^^»-  ^  Jf  purchase  or  buy  any  part  or  parts,  share  or  ««»«' 
^Ihar^  of  and  in  the  said  public  govemment  funds,  and 
O^iar  government  securities,  &c. 
^^All  the  defendants  (except  tv^-o)  now  appeared  to 
recpye  judgment;  when  Best  Seijt  on  hehalf  of  tht 
(j^^^^idant  Butt^  and  Park  for  De  Berenger^  submitted 
■8  an  objection  to  the  conviction,  that  the  introductory 
wew&mepXj  that  there  was  a  war,  8cc,  which  was  ,fi 

■hi  m        ^^ 

material  averment  and  applied  to  all  the  counts,  wai 
p^jjsroved  at  the  trial  But  Lord  EUenboraugh  (X  J. 
HKwered,  that  there  were  so  many  statutes  which  spoke 
bT  a  war  with  France,  that  it  was  impossible  for  the 
J«|^  not  to  take  judicial  notice  of  it ;  to  which  Besi 
9jf^  relied  that  he  believed  none  of  the  statutes  spoke  of 
l^wiijf  with  the  king  and  his  allies^  and  France^  the  alliance 
be^ng  bat  a  recent  event  They  also  moved  in  arcent 
sf  judgment  on  three  grounds,  which,  they  said,  implied 
to  aU  the  subsequent  counts  as  well  as  to  the  3d; 
ii|^  t^  not  any  crimen  known  to  the  law,  is  alleged  in 
tlie;ooimt;  adly,  that  if  there  be  any  crime  alleged,  the 
pcvBons  to  be  affected  by  it  are  not  particularized  as 
di|gr  ought  to  be,  or  that  it  is  stated  too  generally;  3dly, 
y^  it  is  allied  to  have  been  done  with  intent  to  raise 
l|i0  public  fimds  and  government  securities  of  thi^ 
U^domf  that  is,  the  united  kingdom  of  (xreat  Britain 
wod  irdandy  whereas  nothing  is  charged  which  has  re- 
Imnce  to  any  other  funds  or  securities  than  the  public 
Coodp  aod  securities  of  £isgfand  only,  ist.  No  adjudged 
cape  of  ^oospmcy  has  gone  so  &r  as  this;  the  crime 
iittcged  is  a  conspiracy  to  raise  the  price  of  the  govem- 
rneot  fimda  of  this  country;  but  if  it  be  not  a  crime  in 

F  3  itself 
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I8i4.  Hsetf  to  raise  the  price  of  the  goremmetit  fimdi  c|f  ilii 
"        country,  a  conepincf  to  do  so  will  not  carry  it  fiUliiMv 

^4^  tinloBs  some  collateral  object  be  stated  to  give  it  a  bil- 
minal  character.  Oaierallj  speaking,  the  hi{^i«'  tke 
price  of  the  public  fundsy  the  better  for  the  ootmtrjTi 
because  the  higher  the  state  of  public  credits  Jx  is 
true  that  the  indictment  charges  that  they  conEpirM^ 
taise  the  funds  on  a  particular  day;  and  the  tuisiog 
the  funds  on  any  given  day  may  or  may  not  be  crinu- 
Hal  according  as  the  day  has  concern  with  the  traaiic- 
tion ;  as  if  it  had  been  shewn  that  on  that  dxj  4he 
^dPendants  were  poasesse  of  certain  shares  in  the  fiiilds, 
tad  intended  to  sell  thei^  and  thereby,  by  raising  the 
ptice^  to  cheat  the  particular  persons  who  should  h^^^ 
come  purchasers;  or  if  the  indictment  had  aB^^ 
Aat  it  was  the  day  on  which  the  cemmisdionere'^'ibr 
reducing  the  national  debt  were  wont  to  purchase,  and 
diat  the  defendants  did  it  with  intent  to  enhance  the 
price  of  such  purchases;  in  these  and  such  likecases^ 
the  object  being  criminal  or  injurious  to  the  public, 
what  was  done  with  that  object  would  be  criminal  also: 
but  all  that  is  alleged  on  thia  record  is  general,  without 
ahewing  to  the  court,  how  it  was  criminal  in  the  de- 
feodanta  to  raise  the  funds,  or  in  what  way  the  public 
eould  be  injured.  As  to  its  being  charged  per  eoaapi' 
faticmem,  it  is  true  that  in  Bex  v.  £AMiri&(«),  it  is 
laid  down  that  to  conspire  to  do  a  lawful  act  to  an  un- 
lawfiil  end  is  a  crime;  and  to  that  extent  the  doctrine 
has  been  carried  in  several  cases,  though  formerly  the 
rule  relating  to  conspiraqr,  as  it  waa  defined  by  ^tat; 
31  Bdm,  i^  aeema  to  luive  been  restrained  |»  audi  m 

^' 
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.iiiiq»r^'(b'iQ(iict  «  man  fidsely  and  maUdoosty,  or 
hktiy  to  moTe  and  maintain  pleaii  or  to  retain  perscms 
■fcr^  maintaining  the  same.  But  the  case  above  cited  ^dwj^ 
Wd  ail  the  ca^a  prove  that  it  is  the  end  to  which  the  ^*»»"««f»- 
Wmt  look%  and  that  end  must  be  unlawfuL  Where^^ 
km  in  Bex  v.  SiarUng{a.\  the  defimdanto  being  ac*- 
glutted  of  all  but  conspiring  to  impoverish  the  &rmert 
aff  liie  axcise^  it  was  objected  that  there  was  no  offence; 
hti  the  Court  held  it  well,  because  the  infermation 
sJMWprt  that  the  excise  was  parcel  of  the  revenue  of  the 
on»«p,  and  so  the  impoverishment  of  the  fiutners  of  ex* 
MO  tfloded  to  prejudice  the  revenue  of  the  crown. 
Aod  to  the  same  effect  in  Re^  v.  Best  {b)  it  was  agreed 
IqF  the  Co«rt»  that  several  people  may  lawfully  meet 
HOld  cooault  to  proeecute  a  guilty  person;  otherwise  if 
.  lo  .charge  ope  that  is  innocent,  right  or  wron^  for  that 
jjp  indicMWc*  So  that  unless  the  end  be  unlawful  there 
is  no  oflfence;  and  therefore,  2dly,  if  the  indictment 

4 

had  stated  certain  individuals  by  name  who  purchased 
stock  op  the  day  laid,  and  that  the  defendants  con- 
spired to  raise  the  price  in  order  to  cheat  or  prejudice 
ll^ose  individuals  or  to  benefit  themselves  at  their  ex« 
pencuBf.  or  that  the  public  were  concerned  in  the  pur« 
chases  of  that  day,  and  the  defendants  conqnred,  && 
to  the  prejudice  of  the  public,  the  ofienoe  would  have 
bean  complete;  but  it  is  not  enough  to  all^  generally 
dial  it  was  to  the  injury  and  grievance  of  all  the  sbb* 
jeda  who  should  buy  stock  on  the  day;  and  for  a 
similar  de&ult  in  the  indictment  in  Bex  v.  JBofe  (c),  the 
jpidlgment  was  arrested.  And  the  only  exception  ia 
srikidk  dlb  law  allows  of  a  general  form  of  indictmeolf 

(#)  I  5f^i74-  (h)  Stf/ft.  174.  (()  %  Sir.  999. 
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i8^       iunAmp^se  o£  he^nekry%  or  a  coautton  sooldfa),(ttMi 

"^ ihfit  is  upon  the- reason  of  the  thin£,  because  thoM' 

5[^'^>         oflBsDCCft  oonsist  of  a  multitude  of  instanoeB  wfaiehnit 
^h  .kW9^'  would  be  inconraiient  to  set  forth.     Lastly^  the  indicl^' 

UMiit  ii  framed  upon  a  supposition  that  there  are  fondi 
whidi  are  the  general  funds  of  the  united  kingdomiirf 
Qrmi  Brkain  and  Ireland^  tor  after  siding  hk  Mat^ 
j«lty  King  of  the  united  kingdom,  it  speaks  of  the  fondt' 
oCthis  kingdom,  ue.  of  the  kingdom  of  which  -his) 
Hajiesty  is  before  styled  King,  whereas  there  are  fia' 
gmeral  funds  of  the  united  kingdom,  but  they>  tat^ 
distinctly  the  funds  of  each  kingdom,  as  they  aretw^ 
ipectiyely  charged  on  and  applied  to  each ;  and-by  dUi^ 
7th  article  of  the  act  of  union,  it  is  expresdy  provided 
thiat  the  charge  for  the  payment  of  interest  and  "debt 
incurred  in  either  kingdom  before  the  union  sbidi  wm^ 
tinue  to  be  separately  defrayed  by  Crreat  Britaim  altd 
j&^iu2  respectively.  *-    »' 

.  Lord  Ellenborough  C.  J.    I  ain  perfectly  deb^^ 
that  there  is  not  any  ground  for  the  motion  in  akrest- 
dT  judgment.     A  public  mischief  is  stated  as  the  otgeet^ 
of  this  conspiracy;   the  conspiracy  is  by  fidse  rudioiirii 
to  raise  the  price  of  the  public  fimds  and  securities;  and 
the  crime  lies  in  the  act  of  conspiracy  and  combinatioa 
to  effect  that  purpose^  and  would  have  been  complete 
although  it  had  not  been  pursued  to  its  consequence^ 
or  the  parties  had  not  been  able  to  carry  it  into  dRct 
Tlie  purpose  itself  is  mischievous,  it  strikes  at  the  price 
of  a  vendible  commodity  in  the  market,  and  if  it  gives 
it  a  fictitious  price,  by  means  of  fidse  rumours^  it  is  a 

^    («}  See  Falfrtfs  CUC|  Cn.  J.  s*7*  7^«  ^een  ▼.  Hsmm,  6  Mod,  31  f. 
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nndJevelled  agMnst  alt  the  pubik, -for  it  k  agaiOBt  all  iSl^. 
■dbas^najr  poBfiibly  have  any  thing  to  do  with  the  -^-^ 
Boda^on  that  partictilar  day.  It  teems  to  me  abo  not  _  tg^iaa 
adbe  necessary  to  specify  the  persons^  wha  became  pur* 
kaaara  of  stock;  as  the  persons  to  be  afiigcted  by  the 
(■ttpuBcy,  for  the  defendants  conld  not,  except  by  a 
pAit  cf  prophecy,  divine  who  would  be  the  purchasers 
rii'Sjsahsequent  day.  The  excuse  is,  that  it  was  ioi- 
iMihle  they  should  have  known,  and  if  it  were  possible^ 
bfli:  BMiltitude  would  be  an  excuse  in  point  of  law.  But 
kfis  statement  is  wholly  unnecessary,  the  conspiracy 
ipog.tcomplete  independantly  of  any  persons  being 
attphasers*  I  have  no  doubt  it  must  be  so  considered 
^dlaw  according  to  the  cases.  Upon  the  last  point,  in 
tlWge  sense  the  Irish  funds  are  the  funds  of  this  king- 
lam^  imd  so  are  the  British^  they  form  the  resources 
Od  means  of  the  United  Kingdom.  The  Irish  funds 
[  bdieve  are  purchased  and  sold  in  the  market  here^ 
od  the  interest  is  payable  in  this  country,  and  they,  as 
mU  as  the  others,  though  strictly  applicable  to  each 
^^tgioiOf  could  not  in  a  large  sense  be  correctly  called 
fliberwise  than  the  funds  of  the  United  Kangdom ;  since 
tennion  they  are  each  a  part  of  the  stock  and  revenues 
of.the  United  Kingdom,  however  they  may  be  defrayed 
Mpantely  as  they  antecedendy  were. 

Ls  Blanc  J.  This  motion  in  airest  of  judgment  is 
made  on  three  grounds;  ist,  that  it  is  not  a  crime  in 
itsdf  to  raise  the  priceof  the  fimds*  But  we  are  to  look 
to  the  indictment  in  order  to  see  what  is  the  charge ; 
and  the  charge  in  the  indictment  is  that  the  defendants 
conqpired  by  &lse  rumours  to  raise  the  price  of  the  funds 
oa  a  particular  day.    It  may  be  admitted  therefore  that 

the 
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|Ai4*     \  diening  or  lovnering  ike  price  of  the  publie  fuodftn 
,^  '  not  per  se  a  crime.    A  man  may  have  oooadon  lo  till 

out  akif[e  sum,  which  may  have  the  efiect  ofdeprtamg 
die  price  of  Btocks,  or  may  buy  in  a  large  eum,  and 
thereby  raiie  the  price  on  a  particdar  day,  and  yel  He 
will  be  guilty  of  no  cfience.  But  if  a  number  of  p«^ 
eons conipire  by  fidae  rumours  to  raise  the  funds  «aija 
^^articular  day,  that  is  an  oflfence;  and  the  ofience  'i% 
wot  in  raising  the  fimds  simply,  but  in  conspiring^by 
idse  rumours  to  raise  them  oa  that  particular  digii 
Vfcm  the  ad  objection,  which  is  that  the  indietmcat 

iocB  not  specify  the  perscms  who  were  to  be  dAaodeB^ 
it  follows  from  the  nature  of  the  charge,  that  they'b6vhd 
not  be  named,  because  tins  is  a  charge  of  a  cott^lMCy 
oh  a  previous  day  to  raise  the  funds  on  a  future  dt^,  so 
that  it  was  uncertain  who  would  be  the  purchasers. 
The  ofience  being  to  rmse  the  funds  on  a  future  ^y,  m 
object  was  to  injure  all  those  who  should  become  piir- 
chasers  on  that  day,  and  not  some  individuals  in  par- 
ticular.    In  the  same  manner  it  is  if  a  fidse  rumour  be 
spread  on  a  day  prior  to  a  market  day,  in  order  to  raise 
the  price  of  a  commodity  in  the  market,  whether  it  oe 
an  article  of  necessity  or  not    The  3d  objectioii  is 
founded  upon  the  indictments  calling  them  the  public 
fimds  of  this  kingdom,  which  it  is  said  since  the  umon 
must  mean  the  United  Kingdom  of  Great  Britain  and 
Jbrdand.     But  so  they  are  the  public  funds  of'  the 
United  Kingdom,  and  go  in  furtherance  of  the  ser^ 
Mce  of  the   United  Kingdom,    although    particular 
sums  are  applied  to  the  particular    service  of  one 
part  of  the  United  Kingdom  only.     It  appears  to  me 
dierefore  on  all  three  objections  that  there  is  no  jreason 

why 
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wiqr  w^ihcmldpsiiMtoooDgiderwhedierthitjttidgmmt        ^814. 
ib»iiU  be  anwtlecL  — .« 

TheKuCD 


.  3AYiJnr  J.    If  the  case  admitted  of  uny  doubt  I  »**«^"*- 
dkmld  be  deiirout  of  fiurther  time  to  consider  it;  but  I 
hmfe  no  doubt  that  there  is  not  any  foundation  for  the 
atfictiona  that  have  been  made.     To  raise  the  puUic 
fimds  may  be  an  innocent  act,  but  to  conspire  to  raise 
Ibem  by  iUegal  means,  and  with  a  criminal  view,  is  an 
^Ance;  an  offence,  perhaps  not  aflecting  the  public:  in 
to  aqnal  dqpree,  as  if  it  were  done  with  intent  to  affect 
j0lli«i|Niffchases  of  the  commissioners  for  the  redemption 
5lf,)^be,  national  debt,  which  would  be  afiectingthe  pub- 
^ip  its  aggregate  capacity;  but  still,  if  it  be  completed, 
it  will  certainly  prejudice  a  large  portion  of  the  king's 
ud^jects  who  have  occasion  to  purchase  on  that  day. 
J^ild  #t  is  not  necessary  to  constitute  this  an  ofience  that 
k^sboold  be  prejudicial  to  the  public  in  its  aggr^ate 
fjqpaoity,  or  to  all  the  king's  subjects,  but  it  is  enough 
if  it  be  prgudicial  to  a  class  of  the  subjects.    Here  then 
ii  a  oon^iracy  to  effect  an  illegal  end,  and  not  only  so^ 
(nit  to  effect  it  by  illegal  means,  because  to  raise  the 
firnds  by  fidse  rumours,  is  by  illegal  means.    And  the  \ 
end  is  illegal,  for  it  is  to  create  a  temporary  rise  in  the  \ 
fvkb  without  any  foundation,  the  necessary  consequence  | 
ofwhidi  must  be  to  prgudice  aQ  those  who  become  1 
pmrdiasers  during  the  period  of  that  fluctuation.    The 
USt>  objection  is,  that  the  indictment  does  not  state  the 
penons  by  name  whom  the  defendants  intended  to  d^ 
fraud,  and  it  is  suggested  that  the  indictment  woolt 
hmwt  been  good  if  it  had  stated  that  the  conspiracy  was 
with  intent  to  prejudice  certain  persons  by  name^  ani 
4iMit  by  meaa*  tbereof  tliote  penoni  were  prqodieeJL 
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But  the  conspiracy  is  the  thing  which  constitutes  the 
crime,  and  it  is  sufficient  if  the  indictment  state  the 
Mgaiutt         conspiracy  as  it  existed  at  the  time  when  the  crime  was 
complete.     It  might  have  been  detected   before  any 
purchases  were  made  or  the  mischief  was  effected,  yet 
that  would  not  have  altered  the  offence,  because  the 
parties  had  done  every  thing  in  their  power,  and  all  tnal 
was  essential  to  complete  the  crimen  when  they  had 
formed  the  conspiracy,  and  used  illegal  means  for  eflect- 
ing  it     It  did  not  depend  on  them  but  on  others  whe* 
ther  their  conspiracy  would  be  mischievous  to  others^ 
but  their  criminality  must  depend  on  their  own  act,  and 
not  on  the  consequences  that  ensued  from  it.     Another 
objection  has  been  made,  that  the  indictment  speaks  of 
the  funds  to  be  raised  by  this  conspiracy  as  the  funds  of 
this  kingdom,  and  that  there  are  no  funds  of  this  king* 
dam.     It  is  perfectly  true  that,  since  the  Union,  the 
funds  are  raised  in  certain  proportions  upon  one  ^art 
<^the  kingdom  and  upon  the  other,  but  they  ^re  raised 
by  the  legislature  of  the  kingdom,  and  when  raised  are 
applied  by  the  government  under  the  authority  of  par- 
liament to  such  purposes  as  parliament  may  direct 
But  notwithstanding  they  may  be  found  in  part  only 
^iplicable  to  England  and  in  part  to  Inland,  yet  tbejr* 
constitute  the  funds  of  the  kingdom,  and  may  be  ao 
called,  though  separated  into  British  and  JBish  fundsl 


i  •■  ^-  • 


'  Dampier  J.     The  charge  in  this  indictment  1%  Utak 
the  defendants  by  false  rumours  cbnspited  to  ghrie'li' 
iitoporary  rise  to  the  funds  df  tills  kingdom,  in  orifciP 
to  deceive  those  persons  who  should  purchase  rata  the 
kaHS^  on  a  particular  day.    I  d#h  1  dknol  tt^'Jt 
doubt  bat  that  this  is  a  complete  dime  of^te^tifey^ 

according- 
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x>raing  to  any  definition  of  it.  The  means  used  are 
(Nig,  they  were  false  rumours ;  the  object  is  wrong,  it 
8  to  give  a  &lse  value  to  a  commodity  in  the  public  agmsi.  .' 
jrk^ty  which  was  injurious  to  those  who  had  to  pur- 
ise.  That  disposes  of  the  first  objection.  The  2d 
tecidon  is,  that  the  persons  injured  ought  to  have  been 
mea ;  to  which  one  answer  is,  that  the  criminality  is  | 
mlete,  when  the  concert  to  bring  about  a  mischiev-  \ 
I  object  by  illegal  means  is  complete ;  it  is  not  ne- 
•lury  that  the  object  should  be  attained.  Therefore 
Te  was  no  need  to  set  out  the  name  of  any  person, 
ause  no  person  need  be  injured.  That  is  the  first  i 
rwer;  and  the  next  is,  that  it  was  impossible  the 
enldants  could  know  who  those  persons  would  be. 
is  8aid,  that  as  the  indictment  was  not  preferred  until 
er  they  were  known,  it  might  therefore  have  named 
t  persons ;  but  if  that  were  to  be  required,  it  would 
making  the  consequential  damage  a  necessary  part 
tiie  crime.  That  disposes  of  the  2d  objection.  The 
olgection,  that  there  are  no  funds  of  this  king- 
ID,  because  there  are  none  which  are  raised  at  the 
junon  charge  of  both  parts  of  the  United  Kingdom^ 
ij  be  answered  thus.  Each  fund,  as  it  is  raised  fi'om 
ber  part  of  the  United  Kingdom,  becomes,  when 
Bed,  strictly  a  part  of  the  funds  of  the  United  King- 
m;  the  United  Kingdom  is  answerable  for  them, 
d  tfa^  are  for  the  benefit  of  the  United  Kingdom, 
letber  applied  to  one  part  of  it  or  to  the  other.  It 
ma  to  me  therefore  that  they  are  better  described  in  , 
i%  than  in  any  other  way.  For  these  reasons  I  . 
Doetye  that  there  is  not  any  ground  laid  for  arresting 
e  judgment- 
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raeukf^  Read  against  Sowerby. 

The  proving     A  SSUMPSIT  against  the  defendant  as  acceptor  of 

a  debt  under  a      jl  X  ,  .  .^i       *•        i  -^t.  ^t. . * 

commission  of  several  bills  of  exchange,  with  the  common  counts. 

SucV"tgabit  a  Reas,  non  assumpsit,  and  general  plea  of  bankruptcy, 

Kdblfore^  and,  3dly,  that  after  the  passing  of  the  49  G. 3.  c.  lU^ 

compounded  imi]  ^fter  thc  making  the  promises  in  the  declaration, 

with  his  ere* 

ditois.  and  and  after  the  causes  of  action  therein  specified  had 

under  the  com-  accrued,  to  wit,  on  the  1st  of  May  181 1,  the  defend* 

^o"n "j  would,  ant  became  bankrupt  withm  the  intent  and  meanhig  of 

modiKe  151.  ^^  statutes  concerning  bankrupts,  and  a  commission 

but  who,  be-  issued  agaiust  him,  by  virtue  of  which  he  was  declared 

biokmpi,  paid  a  bankrupt  on  the  4th  of  3£xy,  and  that  the  [daintifi^ 

withwiiolThc  before  the  exhibiting  of  his  bill,  proved  under  the 

SrSu  amount  Commission  the  said  causes  of  action,  as  and  for  a  debt 

^^htldlt^^  due  to  him  from  the  defendant,  being  the  same  debt 

discharge  the  fyf  the  recoverv  whereof  this  action  is  brouirht*  and 

bankrupt  in  re-  •'  ^     » 

apect  of  his  fn-    did  thereby  make  his  election  to  take  the  benefit  of  the 

lore  estate  and         ,_  .•  .,  «••■•■«  ■» 

eiiecu  irom  an  ssid  Commission,  with  respect  to  the  said  d^  so  proved 

dcbctopiov^  by  him.    Replications  as  to  the  first  and  second  ple8% 

tJySlSVll*^  similiter;  and  as  to  the  last,  admitting  that  the  causes 

^^^  "tab'  *!,  ^  action  accrued  before  the,  t>aiikruptcy  of  the  defendr 

an  election  by  aii^  diat  after  the  24th  oftfiine  x  732  (mentioned  in  sM^ 

mIC  creditoffl  ^^_  *^-i 

whhio  the  ttat.  56.2.  c.  30.  s.p.)  and  before  the  defendant  beoM^^ 

^14.  whU^dU  bttikmpt,  to  wit,  on  the  ist  of  January  1788,  he  coi^ 

Cl'^iill?y1^  pounded  with  his  creditors,  and  that  the  estate  irf.tb|| 

th^nSpt*'  ^^fen*'*"^  ^^^^  "ot  produced  nor  will  produce  after  qJ 

ia  the  cases  ex-  duums  sufficient  to  pay  I  Ks.  in  the  pound.' ' 

cq»ted  in  Stat.  .^  t— y     J  r  \  ,n* 

sO.^t.  30.  Rgobder,  that  after  the  defendant  comppun^  }f  j^ 

creditors,  and  before  he  became  baokrupt,  ^  wit; 

OB 
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on  the  iht  of  January  i2 10,  he  paid  and  satisfied  all 
his  creditors  with  whom  he  compounded  the  full  amount 
of  their  debts.  l^Z 

Demurrer,  and  joinder.  Sow»«it, 

Holrcydj  in  support  of  the  demurrer,  contended  that 
the  rejoinder  was  ill,  inasmuch  as  where  a  commission 
issues  against  a  person,  who  has  compounded  with  bis 
creditors,  although,  before  his  bankruptcy,  he  pay  those 
creditors  their  full  debts,  his  future  estate  and  e£^ts 

■ 

remain  liable,  unless  his  estate  under  the  commission 
shall  produce  155.  in  the  pound.  He  said,  that  the 
case  fell  directly  within  the  stat.  5  G.  2.  c.  3a  5. 9., 
which  ;ises  the  words,  <<  shall  have  compounded  with 
his  cre^litors,^  without  making  any  distinction,  whe- 
mer  those  creditors  shall  afterwards  be  satisfied  or  not; 
and  it  is  wi£hin  the  mischief  of  the  act,  because  the 
bankrupt  has  had  all  the  benefit,  for  a  certain  time  at 
leasts  of  a  composition,  till  he  could  satisfy  his  creditors 
l£e  full  amount  of  their  debts;  and  in  the  interim,  the 
cf^edftors  have  sustained  a  damage  by  the  delay.  The 
oiine,  therefore,  if  it  may  be  so  called,  of  non-payment. 
Mm  domplete  at  one  time,  and  the  subsequent  payment 
ia'lhll  may  have  been  the  very  cause  of  his  bankruptcy. 
And  in  T^komtoH  v.  Dattoi  (a),  this  point  seems  to  have 
lilih 'decided;  for  there^  though  the  prior  commission 
HiPliiperseded  by  consent,  it  was  held  that  the  bank** 
iltttPis  eltate  was  not  discharged  under  a  second  cofil'* 
madmf  unless  155.  in  the  pound  were  paid  undeV'it; 
ilfil"  Ixird  Mimffietd  said,  **  the  only  question  was,^ 
vliecher  a  supersedeas  can  make  a  thing  not  toffavc^ 
MmH  done  whicb^  in  fact,  has  been  dooe.**    Ako'lhe 

replica- 
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1814*  replication  is  agoodanswet  to  the  plea,  because  the 
jj^^^jj  proving  a  debt  under  a  commibsion  against  a  person 
tgmmt  ^}jQ  ]^^  before  compounded  with  his  creditors,  shall  not 
be  deemed  an  election  by  the  creditor  to  take  the  bene- 
fit of  such  commission  within  the  stat.  49  G.  3.  c.121. 
s.  14.,  so  as  to  deprive  the  creditor  of  his  remedy  aganiil 
the  future  effects,  unless  the  bankrupt's  estate  ihaB 
produce  155.  in  the  pound.  The  stat.  56.2.  r«3o. 
^•9.  expressly  excepts  the  case  of  a  commission,  under 
such  circumstances,  from  operating  as  more  than  a 
discharge  of  the  person,  leaving  his  future  eftcts  liabk 
as  before.  And  PhUpott  \,  Corden(a\  Haviland  ▼• 
Cook  (jb)y  and  Jeffs  v.  BaUard  (c),  shew  that  after  a  c^x* 
tificate  under  a  second  commission,  an  action  will  lie 
against  the  bankrupt  in  respect  of  his  future  eflectsi 
without  waiting  to  see  whether  his  estate  will  produce 
X51.  in  the  pound.  Then  the  49  G.  3.  c.  lai.  5. 14. 
WW  not  intended  to  repeal  the  former  statute^  or  to 
^qarive  the  creditor  of  the  benefit  thus  saved  to  him, 
bat  oaiy  to  make  his  proving  under  a  commission,  an 
4ecti0C  by  him  to  take  the  benefit  of  such  commis- 
iion,  iO&r  as  to  forego  his  right  of  action  against  the 
InknqpC  at  the  common  law. 

UckA  EtXjCNBORouGH  C.  J.  If  the  act  so  meaol^ 
^BOd  yoluit  oon  dixit.  It  seems  to  me  that  the  act  if 
Introductory  of  a  new  state  of  things  arising  out  of  tbi 
iNdilgr's  proving  his  debt  under  the  commission,  il 
Aifl  be  deemed  an  election  by  him,  to  take  the  bencdt 
ft  Mch  oommission  with  reject  to  the  dd:)t  so  proveiL 

W  s  T.  A  at;.  {b)  Ih.  633- 

W  «  ^»  *"  P.  4^7*    See  alfo  Cnwliy  t.  Morltyt  16  Edit,  M5. 

«  Election," 
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'^  Election,"  here,  imports  that  he  renounces  his  other        iBi4. 
^^ts  for  the  sake  of  that  which  he  elects. 


Le  Blanc  J.  Hie  statute  uses  general  words  with- 
>ut  any  restriction,  and  I  see  no  reason  why  they 
•honld  not  be  understood  in  their  generality. 

%ABfinER  J.  This  is  not  a  remedy  under  the  com- 
niBsion;'and  the  statute  says,  now  that  he  has  proved 
iiider  the  commission,  he  shall  be  deemed  to  have 
dected  to  take  the  benefit  of  such  commission  with 
'esp^ct  to  tfie  debt  proved;  i.  e,  to  come  in  pari  passu 

irith  the  rest  of  the  creditors.     The  statute  meant  to 

< 

take  away  the  remedy  by  action. 

Per  Curiam,  Judgment  for  the  Defendant. 

Bickardsan  was  to  have  argued  contni. 


Read 

againsi 

SowcftftT. 


s  7   •  •  »• 


>»  ♦  * 


■    *         _ 
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1814. 


Tuesday^ 
June  az&l^ 


HoRWooD  and  Another,  Executors  of  W.Coi^: 
deceased,  against  Underhill. 


T^EBT  on  bond,  dated  24th  December  1796,  in  th^ 
sum  of  2800/.     The  defendant  craved  oyer  o£  tb  -^ 
bond ;  which  was  a  joint  and  several  bond  from   th^ 
defendant  and  five  others  to  the   testator.     He  al$o 
craved  oyer  of  the  condition,  which  recited  that  the  obli- 
gors had  agreed  with  Coare  (the  testator)  to  grant  him 
the  three,  who  ^n  annuity  of  I  cc/.  1 15.  i^.  for  the  life  of  the  survivor 
paid  it  into  a      of  them  (the  obligors)  for  the  price  of  1400/.,  which 

banker's  in  the 
names  of  him- 
self *n<\  y.  L., 
the  attorney 
who  acted  for 


Where  npoii 
the  execution 
of  an  annuity 
bond  by  three 
oat  of  sereral 
obligors,  the 
grantee  of  the 
annuity  paid 
the  coniiden- 
tion-money  to 
2>.  S.t  one  of 


sum  Coarehad  that  day  paid  to  the  said  obligors,  and  the 

condition  was  for  the  payment  of  the  annuity  in  manner 

J    therein  stated.     And  after  setting  out  the  memorial, 

all  parties,  and  ^  ^ 

took  the  bank-  which  stated  the  above  bond  to  be  dated  the  24th  of 
the  money  in      December  I -J ^6^  and  to  be  in  consideration  of  1400^, 

the  names  of 
himself  and 
y.  L*t  which 
was  done  in 
consequence  of 
the.  other  ohii- 


that  day  paid  to  all  the  obligors,  and  that  the  said  sum 
of  1400/.  was  in  fact  paid  to  D,  Smith  (one  of  the 
obligors)  to  the  use  of  himself  and  the  other  obligors, 
|[or8  not  attend-  by  Coare,  the  defendant  pleaded,  4thly,  that  die  said 
the  bond,  it  sum  of  1400/.  in  the  said  writing  obligatory  mentioned^ 
tbe"^u«*then  ^'^d  by  the  memorial  alleged  to  have  been  paid  on  the 
present  that       24th  o{ December  1 706,  was  not  paid  on  the  said  24th  of 

■otil  the  secu-      ^  t^   ^  sr  t 

titiet  should  be 

executed  the  money  should  remam  in  the  hands  of  the  banker,  and  afterwards,  upon 
the  execution  of  the  securities,  the  money  was  paid  at  the .  binkcr*s  with  the  authority 
of  7.x.  to/X^.,  and  upon  debt  brought  by  the  executors  of  the  gi^tee  on  the  an- 
nuity bond,  the  condition  of  which,  on  oyer,  stated  that  the  grantee  pm  the  money  to 
the  obligors,  and  the  memorial  stated  t^at  the  money  was  paid  to  D.  B.  to  the  use  a( 
himself  and  the  other  obligors  by  the  grantee :  Held  that  a  plea  alleging  that  in  the 
aasuranoes  the  consideration -money  was  stated  to  be  paid  by  the  grantee,  and  that  it 
was  not  stated  in  the  assurances  that  the  sum  was  advanced  by  any  agent  or  agents  of 
the  grantee,  and  that  the  same  was  advanced  on  behalf  of  the  grantee  by  y.  L.  and  D,  S^ 
was  to  be  taken  as  pleaded  with  reference  to  the  annuity  act  17  G.  3.  r.a6w,  and^t^t  it 
xaiicd  aa  objection  which  was  sustained  by  the  facts,  and  invalidated  the  bond. 


UnojikhilXn 
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December.     5thly,  That  the  said  sum  of  1400/.  was  not         1814. 
paid  to  Z).  Smiih  to  the  use  of  himself  and  the  other        ' 

HOKWOOD 

obhgors  until  the  26th  oi  December  1796.  6thly,  That  ^^  ^^gninit 
the  said  sum  of  1400/.  was  not  paid  to  Z).  Smith  for  the 
use  of  himself  and  the  other  obligors  as  in  the  said  me- 
morial was  alleged.  13th  plea,  That  in  the  assurances, 
whereby  the  said  annuity  was  granted,  it  was  stated 
that  Coare  paid  the  said  sum  of  1400/.  as  the  con- 
sideration of  it,  and  that  it  was  not  stated  in  any  part 
of  the  said  assurances  that  the  said  sum  was  advanc^ed 
by  any  agent  or  agents  of  Coare^  and  that  the  same,  in 
the  absence  of  Coare^  was  advanced  on  behalf  of  Coare 
by  one  J.  Dofme  and  Z>.  Smith  14th  plea,  That  it  is 
not  set  forth  or  described  in  any  part  of  the  said  assur-* 
onces  tliat  the  said  sum  of  1400/.  was  advanced  on 
behalf  of  Coare  by  any  agent  or  agents  of  Coare^  and 
that  the  said  sum  was  advanced  as  the  consideration 
for  tlic  grant  of  the  said  annuity  in  the  absence  of 
Coare,  on  behalf  of  Coare^  by  a  certain  then  agent 
or  certain  then  agents  of  Coare.  Issue  taken  on  these 
several  pleas.  At  the  trial  before  Lord  EUenborough  C.  J. 
at  the  London  sittings  after  last  Trinity  term,  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  upon  a  ca^se,  the  material  facts  of  which  are 
these: 

The  above  bond,  and  a  warrant  of  attorney  thereoHf 
having  been  prepared  by  J.  Lonve^  an  attorney,  in  pur- 
suance of  instructions  given  to  him  by  D.  Smith  in  the 
presence  of  the  testator  and  the  defendant,  the  bond 
was  executed  by  three  of  the  obh'gors,  viz.  the  defend- 
ant, D.  Smithy  and  one  other,  on  the  24th  of  December 
1796,  and  a  receipt  for  the  consideration- money  was 
signed  by  tliemr  but  no  part  of  that  money  was  paid 

G  a  to 
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1 8 14.        to  either  of  the  obligors  before  or  at  that  time.     Im- 

HoEwooD      mediately  after  the  execution   and  signature  by  the 

rt  "'^'"-^.      ^ree>  ^^^ono^  went  with  them  to  the  house  of  the  testa- 

UN0ERBXLL.  ' 

tor,  who  accompanied  them  to  a  banking  house,  where— 
the  testator  received  three  bank-notes,  amounting  to- 
gether to  1400/.,  and  gave  or  paid  them  to  Smith. 
Smith  immediately  paid  them  into  the  same  banking 
house^  in  the  names  of  himself  and  Lcnoe,  ahd  took 
the  bankers'  accountable  receipt  as  follows :  •*  ReceiTed 
24th  December  1 796,  of  Mr.  D.  Smith  and  Jl  Lcfaef 
fourteen  hundred  pounds  on  account,  to  account  for  on 
demand."  The  1400/.  were  so  paid  into  the  hands 
of  the  bankers  in  consequence  of  the  other  parties  not 
attending  on  that  day  to  execute  the  bond  and  sign 
the  receipt,  and  as  one  of  them  was  stated  to  be  pre* 
▼ented  fix>m  attending  by  an  accident,  it  was  proposed 
that  one  Gillett  should  execute  a  bond  and  warrant  of 
attorney,  as  surety  to  the  testator  for  the  payment  of 
the  annuity,  and  it  was  agreed  and  understood  by  the 
parties  then  present,  that  in  the  meantime,  until  Gih^ 
lett  and  the  two  other  parties  to  the  first-mentioned 
bond  and  warrant  of  attorney  should  respectively  exe- 
cute the  securities,  the  i^ooL  should  remain  in  the 
bankers*  hands.  QiUett  executed  his  bond  and  war- 
rant of  attorney  on  the  next  day,  and  the  other  two 
parties  executed  theirs  before  the  26th  of  December  / 
on  which  day  &nith  called  on  Latne  for  the  purpose  of 
obtaining  his  author!^  to  reoeive  the  1400/L  from  the 
bankers,  when  Lonoe  either  accompanied  him  to  the 
hankers  to  receive  the  same^  or  signed  an  authority  for 
that  purpose  on  the  back  of  the  accountd>te  receipt 
which  remained  in  Smith's  possession,  and  the  money 
was  thereupcm  paid  to  Smithy  and  the  receipt  idireteA- 

la  ap 


Undiekilu 
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up  t6  th^  bankers.     It  was  represented  to  Laeoe  at  the        1814* 

time  of  giving  him  the  instructions  that  all  the  parties  to        — ■ 

tne  bond  and  warrant  of  attorney  were  to  be  principals^        t^aha 

and  he  so  u^iderstood  at  the  time  of  the  first  execution, 

by  the  three,  and  Lowe  acted  as  attorney  for  all  parties. 

The  question  for  the  opinion  of  the  Court  is,  whether 

the  plaintiffs  are  entitled  to  recover;  if  they  are,  the 

verdict  to  stand;   if  not,   a  nonsuit   to  be  entered. 

And  the  point  made  was,  whether  any  of  the  pleas. 

were  sustained  by  the  facts  stated,  so  as  to  invalidate 

the  annuity,  by  reason  of  staU  17  G.  3.  c,  26. 

Holrq^d  for  the  plaintiff^  argued  that  not  any  of  the 
pleas  were  sustained  by  the  facts  stated ;  and  as  to  th^ 
4th  and  5th  and  6th  pleas,  he  relied  on  Coare  v.  Gib^ 
lett{a);  and  as  to  the  13th  and  14th  pleas,  he  said  that 
it  was  not  any  objection  to  the  assurances  that  they 
stated  the  payment  of  the  consideration-money  to  have 
been  made  by  Coare ;  for  so  in  effect  it  appears  to  have 
been,  inasmuch  as  Coare  parted  with  the  money  and 
paid  it  into  the  hands  of  Smith  aiid  Lowe,  the  one 
being  agent  of  the  grantors,  and  the  other  agent  of  al) 
parties,  upon  a  condition,  and  it  was  afterwards  paid 
over  to  Smith.  This  point  seems  to  have  been  deter* 
mined  in  Craufurd  v.  Phillips  (d),  for  there  it  was  held| 
that  the  consideration-money  was  well  stated  in  the 
deed  to  have  been  paid  by  the  grantee  of  the  annuity 
to  the  grantor,  it  having  been  deposited  by  the  grantee 
in  the  hands  of  an  agent  for  both  parties,  to  be  paid 
over  by  him  when  the  grantor  should  have  executed, 
and  upon  his  execution  having  been  io  paid  over :  and 

{h)  2  Nrw  J?.  141.    9  res.  1x4.     13  Fet,  475. 

G  3  the 
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1814*        the  Court  intimated  a  clear  opinion,  that  a  payment 
■  to  the  agent  was  a  payment  to  the  principal,  wbiclfc. 

against         Tcasoning  applies  to  the  present  case.     And  here  thfe 
pleas  do  not  state  or  incorporate  the  annuity  act. 

Knoxy  for  the  defendant,  upon  the  4th  and  5th  pleas, 
adverted  to  the  dissatisfaction  which  the  Chancellor 
had  expressed  at  the  decision  of  Coare  v.  Giblett  (a), 
and  contended  that  as  the  annuity  act,  17  G.  3.  c.  26, 
required  the  consideration  to  be  set  forth  in  the  memo- 
rial, that  Was  not  complied  with  unless  the  memorial 
stated  the  true  day  of  payment ;  because  the  time  when 
paid  might  form  a  material  part  of  the  value  of  the 
consideration.  And  as  the  legislature  has  required 
that  the  memorial  should  contain,  with  minute  particu- 
larity, the  whole  res  gesta,  it  would  be  strange  if  so 
material  a  fact  as  the  day  of  payment  of  the  consider- 
ation-money might  be  omitted.  And  he  cited  Kirh- 
man  v.  Price  [b\y  Rumball  v.  Murray  [c\  Berry  y. 
Bentley  (rf).  Pool  v.  Cahanes  {e).  Upon  the  other  point 
he  said,  that  Crauftnd  v.  Phillips  only  decided  that  pay- 
ment to  the  agent  of  the  grantor  was  payment  to  the 
grantor,  on  the  general  principle  of  law,  and  because 
the  act  did  not  require  the  name  of  the  person  to  whom 
the  money  was  paid  to  be  inserted  in  the  deed. 

Lord  Ellenborough  C.  J.  The  only  corporal  act 
of  payment  by  Coare  on  the  24th  is  by  his  delivering 
the  money  to  Smithy  not  animo  solvendi,  but  only  to 
him  as  a  trustee  to  do  a  particular  act,  viz.  to  lodge 
the  money  in  the  hands  of  the  bankers,  until  the  seca- 

(tf)  Sec  xo  Vei.  109.        (b)  iH.  BL  309.  (r)  3  T.  M,  298. 

^i  6  r.  i?.  .69a  {e)  8  r. R.  328. 

1 1  ritie« 
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laities  were  perfected.     Smith  received  the  money  in  a        1814. 
different  character  from  that  of  a  principal,  to  retain  it       — — 

•  HORWOOD 

m  medio  till  some  farther  act  was  done,  and  then  to  pay  against 
it  over.  And  the  payment  made  on  the  26th  was 
clearly  the  act  of  agents.  With  reference,  therefore, 
to  the  annuity  act,  to  which  these  latter  pleas,  having 
specially  alleged  how  the  assurances  are  defective,  must 
be  taken  to  refer,  I  am  airaid  these  plexus  cannot  be 
sustained.  The  otgection  being  expressly  taken  upon 
the  annuity  act,  it  is  not  enough  to  have  stated  the 
payment  as  it  might  enure  in  point  of  law.  The  legal 
result  would  not  give  the  information  which  the  act 
requires.  The  language  of  the  act  is  that  the  assur- 
ance shall  set  forth  the  name  of  the  person  by  whom 
the  consideration  shall  be  advanced,  which  has  not 
been  satisfied.  I  do  not,  however,  see  any  reason  to 
change  the  opinion  we  formed  in  Coare  v.  Giblett* 

Le  Blanc  J.  It  appears  that  Coare  would  not  have 
paid  the  money  to  Smith  but  upon  condition  of  his 
lodging  it  at  the  bankers ;  which,  therefore,  cannot  be 
considered  as  an  absolute  payment 

Dampier  J.  The  13th  and  14th  pleas  refer  clearly, 
though  not  specifically,  to  the  provisions  of  the  annuity 
act,  which  is  a  public  act  that  we  are  bound  to  take 
judicial  notice  of.  On  oyer  we  see  that  this  is  an  an- 
nuity bond,  and  we  see  that  such  matters  are  alleged 
in  these  pleas,  a»  expressly  refer  to  what  the  annuity 
act  requires ;  and  on  the  evidence  it  appears  that  the 
money  was  not  paid  absolutely  by  Coare^  but  that  he 
passed  it  into  the  hands  of  Smith  and  Lowe  upon  an 
understanding  that  it   should  be  impounded  at  the 

G  4  bankers* 
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1814. 

Ho&wooo 
against 

yNQIRBILL. 


bankers'  until  a  future  event  Smith  and  Lowe  were 
only  the  depositories  of  the  money  to  secure  the  exe- 
cution of  the  instruments  by  the  other  parties,  and 
afterwards  the  money  was  paid  by  them  as  the  agents 
of  the  grantee*  It  having  been  decided  that  where  the 
pleas  are  only  in  general  terms,  without  reference  to 
the  annuity  act,  the  objection  is  not  well  raised,  that  the 
money  was  paid  by  the  agent  of  the  grantee  (a),  wher^ 
the  objection  is  clearly  raised  with  reference  to  the 
statute,  that  makes  the  difference ;  and  the  pleas  need 
]|ot  incorporate  the  act  of  parliament;  it  is  enough  if 
they  clearly  refer  to  it 

Per  Curiam^  Judgment  of  Nonsuit. 


(0)  See  Coare  ▼.  GlhletU  4  ^ast.  85. 


tViintiiaj^ 
Ju»e%7A» 


Briscoe,  Bart,  against  The  Earl  of  Egremont 

and  Others. 


If  a  peer  be 
fucd  jointly 
with  others  by 
bill  of  Mtddlf 
UXi  the  Coart 
will  set  aside 


pALEY  shewed  cause  against  a  rule  for  setting  aside 


the  proceedings  for  irregularity,  obtained  on  the 
ground  that  the  defendant,  a  peer,  had  been  served  with  a 

SwDroc^sdhi      ^Py  ^  *  ^^  of  Middlesex^  issued  against  him  jointly 

as  against  the     with  the  Other  defoidants.     He  said  that  the  action  was 
peer. 

brought  under  an  inclosure  act,  for  the  purpose  of  try- 
ing a  right,  and  the  Court  would  leave  the  defendant 
to  plead  his  privilege  in  abatement ;  and  here  the  affi- 
davit does  not  shew  him  to  be  a  peer.  And  he  cited 
Lord  Lonsdale  v.  Littledale  (6),  and  Hosier  v.  Lord 
AnmdeU.  (c) 


{h)  zH.JBL  267.%^ 


(c)  3A  ^i».  7. 


LittUdaley 


I.d.EORtM0NT* 


IN  THE  Fimr-fouBT9  Ykaji  of  GEORGE  III.  89 

IdtOedale,  contrL    Ahiil  c(  Mi(Ule$es  is  megaiKt^        1814. 
fiir  it  contains  a  capias,  which  never  lies  against  a  peer;        ""  '' 
And  in  I  Fenir.  298.  Jfion.  a  bill  of  Middlesex  issued       5^* 
bjr  an  attorney  was  discharged  by  supersedeas  without 
pleading,  because  it  appeared  by  the  record  that  the 
defendant  was  a  peeress,  and  the  attorney  was  com- 
mitted for  suing  out  the  process.     And  though  a  peer 
be  sued  jointly  with  others,  yet  it  must  be  by  original 
^writ ;  and  as  to  its  not  appearing  by  the  affidavit  that 
^e  is  a  peer,  he  is  described  on  the  process  as  Earl  of 
JEgremonty  and  so  caUed  in  the  indosure  act,  beaidea 
l)eing  so  recognized  in  several  other  public  acts. 

The  Court  held  the  proceedings  irregular  as  far  as 
they  related  to  the  Earl  of  Egremont^  and  to  that  extent 
made  the 

Rule  absolute. 


Laing  against  Bowes.  w^'1?' 

THE  defendant  gave  a  bond  conditioned  for  the  pay-  Eipences  of  • 
n  %         1   •     .M*       1  •  1    1        1  person  sent  to 

naeai  of  mon^  to  the  plamtiff,  which  bond  was  inquire  after 
executed  by  the  defendant,  and  attested  by  two  wit-   wi^n^«es"oT^ 
nesses  in  the  life  ^A&wi,  and  was  afterwards  sent  to  the'  ^"^J^JU^T 
plaintiff  in  &of2aii^  where  he  resided.     The  plaintiff  Uon  of  costs. 
sued  the  defendant  cm  the  bond,  who  pleaded  non  est 
iactum,  upon  mi  hieh  issue  was  joined,  and  the  plaintiff 
being  unacquainted  with  the  subscribing  witnesses  and 
their  place  of  residence  filed  a  bill  against  the  defendant 
for  a  discovery,  to  which  the  defendant  put  in  an  answer 
admitting  the  execution,  but  denying  any  knowledge  of 
the  subscribing  witnesses.      The    plaintiff's    attorney 

being 


J 
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18 14,         being  advised  that  he  could  not  safely  proceed  to  trial 
'         without  it  sent  his  clerk  to  the  Isle  of  Man  and  other 

^aimt  places  in  search  of  the  said  witnesses,  having  previously 
given  notice  to  the  defendant  to  inform  the  plaintiff  on 
or  before  a  given  day,  where  the  witnesses  were  to  be 
found  if  living,  and  that  if  he  neglected  or  refused  to 
give  such  information,  a  person  would  be  so  sent  to  the 
Ide  of  Man  and  other  places,  and  his  charges  would  be 
claimed  against  the  defendant  upon  the  taxation  of 
costs,  notwithstanding  which  notice  the  defendant  de- 
clined giving  such  information.  Afterwards  upon  tax- 
ation of  costs  the  plaintiff  claimed  38/.  6s,  for  these 
charges,  which  the  Master  refused  to  allow. 

And  now  Comyn  moved  upon  the  above  facts  that  the 
Master  might  review  his  taxation ;  but  the  Court  asked 
if  he  had  any  autliority  for  the  Court's  allowing  the 
expences  of  sending  persons  to  inquire  after  witnesses ; 
and  no  authority  being  cited  to  that  effect,  Lord  EUen^ 
borough  C.  J.  said,  that  although  the  present  was  a  hard 
case,  he  was  not  inclined  in  the  absence  of  any  prece- 
dent to  yield  to  the  application;  and  perhaps  if  the 
ch'cumstances;  as  now  stated,  had  been  proved  at  the 
trial,  they  might  have  afforded  ground  for  letting  in 
secondary  evidence  of  the  defendant's  hand-writing. 

Le  Blanc  J.  added,  that  to  grant  the  rule  would  be 
opening  a  door  to  all  soils  of  expence. 

Per  Curiam,  Rule  refused. 


IN  THE  Fimr-FOURTH  Year  of  GEORGE  III.  ox 

1814. 

Mead  against  Braham.  rJ-wiijr, 

°  June  2$d. 

A  RULE  nisi  was  obtained  for  discharging  the  defend-  Tlie  drawer  of 
ant  out  of  custody  on  filing  common  bail,  upon  an   ',^^'"  ^  "j^ 
aflSdavit  of  the  defendant  and  another,  which  stated  that   *^**  ^^'**  ^^^, 

amount  to  the 

the  defendant  in  August  1812  being  indebted  ih  1500/.   holder  after* 

i»«/r»  11  i'n/»         1  comniissfofi  of 

to  the  plamtifi,  accepted  three  bills  of  exchange  of  500/,  bankrwptqr  is- 

each,  drawn  on  him  by  the  plaintiff  to  his  own  order,  acceptor,  may 

In  April  1 8 13   the  defendant  became  bankrupt,  and  a  tor.b«'o*e"c' 

commission  issued  against  him ;  and  tlie  several  holders  hUccrifficatt 

of  the  said  bills,  who  had  arrested  him  thereon  and  ^n^^arft'jjj'ra 

^  upon  the  bill, 

brought  their  actions  against  him  as  indorsees,  after-  notwithstand- 

,     ,  ing  the  holdrr 

wards  proved  tlie  same  under  the  commission  in  the  has  prortd  the 
presence  of  the  plaintiff,  and  discontinued  their  said  ac-  commiuion. 
tlons  to  the  plaintiff's  knowledge;  and  the  commission 
was  still  in  force,  and  the  said  debts  not  expunged,  and 
the  said  holders  would  be  entitled  to  a  dividend.  That 
since  the  bills  were  so  proved,  the  plaintiff  had,  as 
drawer,  brought  an  action  on  them  and  lodged  a  de- 
tainer against  the  defendant,  and  held  him  in  custody 
for  150c/.,  upon  an  affidavit  of  the  plaintiff  "  that  he  (the 
defendant)  was  justly  and  truly  indebted  to  the  plaintiff 
in  1500/.  as  the  acceptor  of  three  several  bills  of  ex- 
change for  500/.  each,  (setting  out  the  bills  which  were 
payable  at  a  time  then  past,  and  before  the  time  of  the 
bankruptcy,)  and  which  said  three  several  bills  of  ex- 
change have  been  returned  to  the  deponent  for  non- 
payment," &c.  The  affidavit  of  the  plaintiff,  in  an- 
swer, admitted  the  arrest  of  the  defendant,  and  proving 
of  the  bills  by  the  several  holders,  under  the  commission, 
but  stated  that  in  March  18 14  the  plaintiff  paid  the 

amount 
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l9i4*  amount  of  the  bills  to  the  then  holders,  two  of  whom 
were  the  same  who  proved  under  the  commission ;  and 

agaifut  that  he  (the  plaintiff)  never  concurred  in  the  said  com- 
mission, but  on  the  contrary  was  engaged  with  other 
creditors  in  a  petition  to  supersede  it  for  fraud  and  col- 
lusion, and  that  he  had  obtained  the  consent  of  the 
parties  who  had  so  proved  the  bills  under  the  commis- 
sion, that  their  proof  should  be  expunged,  of  which  he 
had  given  the  defendant  notice. 

Marryat  shewed  cause,  and  contended  that  under 
these  circumstances  the  plaintiff  was  entitled  to  sue  the 
bankrupt,  being  remitted  to  his  original  right  upon  the 
bills,  as  soon  as  he  was  compelled  to  pay  their  amount 
to  the  several  holders ;  and  the  bankrupt  not  having  ob- 
tained his  certificate,  the  plaintiff's  rights  were  not  to  be 
aflfected  by  the  holders  of  the  bills  having  proved  them 
under  the  commission,  to  which  commission,  so  far  fix>m 
being  a  party,  it  appeared  that  the  plaintiff  was  engaged 
in  endeavouring  to  supersede  it.  He  referred  to  Young 
V.  Hunter,  (a) 

Abbott^  contra,  insisted  that  by  stat  49  6.3.  r.  121. 
t.  8.  the  plaintifl^  by  paying  the  bills,  stood  in  the  place 
c^the  creditors  who  had  proved  them  under  the  conunia- 
aon,  and  became  entitled  to  the  dividends  under  such 
proof;  and  therefore  by  5.14.  it  was  not  competent  to 
him  to  maintain  any  action  in  respect  of  them  against 
the  defendant.  The  defendant,  if  he  had  obtained  his 
certificate,  would  certainly  have  been  discharged  of  this 
action ;  tor  by  sect.  8.  if  he  shall  obtain  his  certificate  ha 
shall  be  discharged  of  all  demands,  at  the  suit  of  every 

(41)  16  Eoit^  153. 

person 
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^enon  thereby  enabled  to  prove,  or  to  stand  in  the  place  1 9i4« 

if  the  creditor  who  has  proved ;  and  if  the  certificate  — 

v'ould  be  a  discharge,  why  should  not  the  proof  also  be  j^dua 
teemed  an  election  within  the  statute  ? 

Lord  Ellenborough  C.  J.  inquired  if  there  were 
my  words  in  the  statute  compulsory  upon  a  party,  who 
yays  the  debt  for  which  the  bankrupt  is  liable^  to  come 
n  under  the  commission,  for  if  not,  the  proving  under 
the  commission  could  only  be  deemed  an  election  so  far 
IS  it  personally  r^arded  the  creditor  who  proved,  but 
not  to  affect  the  right  of  third  persons.  And  Dumpier  J. 
idded,  that  it  would  be  hard  to  deprive  the  plaintiff  of 
the  chance  of  recovering  against  the  bankrupt,  before 
he  has  obtained  his  certificate,  because  in  the  event  of 
his  obtaining  it  the  bankrupt  would  be  discharged. 

Per  Curiam^  Rule  discharged. 


Clack  against  ]3ixon.  thwiiay, 

June  sjd. 


A  RULE  nisi  was  obtained  for  the  plaintiff  to  de-  if  i  ctuse  be 

clare  peremptorily  before  the  last  day  of  the  term,  defendant  by 

or  in  default  thereof  that  the  defendant  might  be  at  li-  ''**»"/  <=*'?'"• 

®  out  of  an  infe- 

berty  to  sign  judgment  of  non-pros,  upon  an  affidavit  "o^  «>"rV 

of  the  defendant,^  which  stated  that  he  was  arrested  and  bound  to  de- 

hdd  to  bail  for  lo/.  and  upwards  at  the  suit  of  the  court  abore  if 

pUdntiff  in  the  Palace  Court  in  December  last,  and  re-  ^o  o*rhe^t?pi 

moved  the  cause  by  habeas  corpus  into  this  court,  and  Ji^^jhTdc^*" 

put  in  and  justified  bail,  at  the  plaintiff's  instance,  on  fendanttopnt 

f^                   ''                                         «^  in  and  justify 

the  first  day  of  Hilary  term,  and  served  the  plaintiff's  bail  there. 
•tloimey  with  due  notice;  since  which  no  declaration 

had 
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1814.         had  been  delivered  or  any  further  proceedings  taken 
by  the  plaintifiT,  and  the  defendant  had  a  good  defence. 


Clack 
against 

DlXCN. 


Marryat  shewed  cause,  and  contended  that  the 
plaintiff  was  not  bound  to  follow  the  defendant  into 
this  Court ;  and  here  the  sum  being  so  small  it  was  not 
worth  while.  And  he  distinguished  this  from  a  recor- 
dari  facias  loquelam,  or  acc^das  ad  curiam,  because  in 
those  writs  there  is  a  dies  datus.  ITie  declaration  upon 
a  habeas  corpus  must  be  delivered  before  the  end  of 
the  second  term,  after  putting  in  bail,  but  the  plaintiflT 
need  not  declare  at  all;  and  by  72.  16  Car.  2.  (fl)  he 
cannot  be  non-prossed  for  want  of  a  declaration.  He 
has  taken  no  step  but  compelling  the  defendant  to 
justify  his  bail. 

Lord  Ellenborough  C.J.  The  plaintiff  resists  the 
removal  as  far  as  he  can  by  compelling  the  defendant 
to  perfect  his  bail,  till  which  time  the  defendant  has  not 
effectually  removed  it ;  and  then  when  it  is  effectually 
removed  he  withdraws  himself,  and  determines  to  have 
nothing  more  to  do  with  it  This  it  seems  by  tlie 
practice  he  is  entitled  to  do. 

Bayley  J.  The  defendant  does  not  effect  the  re- 
moval till  he  has  put  in  bail  above. 

Per  Curiam^  Rule  discharged, 

(rt)  Sec  Tid^s  Pract,  473.  5th  edit. 


IN  THE  FiFTY-rOURTH  YeAR  OF  GEORGE  III.  95 

I8I4. 


Callow  against  Lawrence.  'nwrsday, 

^  June  23d. 

A  SSUMPSIT  on  a  bill  of  exchange  dated  the  28th   Where  the 

of  JttZy  1 8 1 2,  drawn  by  one  Pyvcell^  for  65/.,  pay-   payable  to  hu 
able  to  his  own  order  seven  days  after  date,  accepted  by   J^n'dor^ed  by  Mm 
the  defendant,  and  indorsed  by  Pt/weU  to  the  plaintiff.   ^**  T*  *"^  **^  T' 

J      ^  r  to  B,,  upon  the 

Plea,  non-assumpsit.     At  the  trial  before  Lord  Ellen-   ^'^^^  *>«''"C  <***: 

honoured,  paid 

borough  C.  J.  at  the  Lofidon  sittings  after  last  term,  the  ^  the  amount  to 

plaintiff  established    his  case  by   the   usual   proof  of  out  his  own  and 

the  several  hands-writing.     The  defence  was  this :  on  rocnt "•«"«- 

the  29th  ofjuly,  Pymell  indorsed  the  bill  to  Taylor,  who  ^"]^^\^^"^^5  |||g 

discounted  it  for  him,  and  Taylor  indorsed  it  to  Bar^  drawer  after- 
wards passed  it 

netly  who,  about  two  days  before  it  became  due,  paid  to  the  plaintiff: 
it  short  into  his  bankei's.      The   bankers    presented  plaintiff  might 
it  for   payment  when  it  became  due;   and  upon   its  [hTacccpior. 
being  dishonoured  returned  it  to  Bamett,     About  a 
week  afterwards  Pymell  called  on  Bamett  and  paid  him 
the  amount  of  the  bill,  upon  which  Bamett  drew  his 
pen  through  his  own  and  Taylor's  indorsement,  and 
delivered  up  the  bill  to  PywelL     It  was  proved  that  on 
the  20th  of  February  18 13,  the  bill  was  seen  in  the 
hands  of  PywelL     The  jury  under  his  Lordship's  di- 
rection found  a  verdict  for  the  plaintiff.     On  a  former 
day  in  this  term  the  Attorney-General  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  Pymell  having 
taken  up  the  bill,  it  ceased  to  be  negotiable,  and  so  the 
defendant  was  discharged  upon  the  bill ;  and  he  cited 
Beck  V.  Robley  [a) ;  2dly,  that  the  bill  should  have  been 
re-stamped  upon   being  re^issued  after  having  been 
taken  up. 

{a)  1  H,  BL  89.  II. 

Scarlett 
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l8i4«  Scarlett  (with  him  Comj/n)  now  shewed  cause;  and  he 

distinguished  this  case  from  Beck  v.  Bobleyj  because 

agMM        there  the  bill  was  drawn  payable  to  the  order  of  a  third 

LAWtBNCl. 

person,  who  indorsed  it,  and  if,  after  it  was  taken  up 
bjr  the  drawer,  it  had  continued  negotiable  in  his  hands, 
£hat  third  person  would  have  been  liable;  for  which 
Lord  Mansfield  said  there  was  no  colour.  But  here  the 
bill  being  payable  to  the  drawer's  own  order,  and  in- 
dorsed by  him,  it  continued  n^otiable  in  his  hands  upon 
his  own  indorsement,  and  if  he  passed  it  there  was  no 
reason  why  he  should  not  be  liable.  And  in  Gomez 
Serra  v.  Berkeley  {a)  the  point  in  question  seems  to  have 
been  settled ;  for  there  the  payees  of  a  promissory  note, 
payable  to  them  or  order,  indorsed  it  to  the  plainti£^ 
and  afterwards  paid  the  note  and  took  it  back,  and  then 
passed  it  a  second  time  to  the  plaintiff;  and  it  was  held 
that  the  plaintiff  might  recover  against  the  maker  of  the 
note,  for  the  maker  of  the  note  was  still  liable  to  the 
payees  when  they  paid  the  plaintiff  this  note  a  second 
time,  and  the  plaintiff  ought  to  stand  in  their  place. 
So  here,  Pywelly  the  drawer  of  this  bill  payable  to  his 
own  order,  stands  in  the  same  situation  as  did  the  payees 
of  the  note  in  that  case,  which  was  payable  to  theit 
order,  and  therefore  here  also  the  defendant,  the  ac- 
ceptor, being  still  liable  to  PyweU  when  he  paid  this  bill 
to  the  plaintifi^  the  plaintiff  ought  to  stand  in  Pya)dP% 
place.  And  PifooeU  might  have  sued  the  defendant  on 
this  bin,  because  the  defendant'?  acceptance  amounts  to 
an  express  promise  to  pay ;  and  so  if  Pi/meU  might  sue^ 
the  plaintiff  may,  subject  only  to  all  the  equities  as  be- 
tween PifmeU  and  the  defendant ;  Broom  v.  Daoies  (&}• 

(«)  1  mis.  46.        (h)  a  r.ie.  8a 

Thero- 
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refbre  it  appears  that  Beck  v.  Bobley  stands  on  its        i8i4» 
peculkr  grounds. 


rvisj  contra,  (with  him  The  Aitomey^General)  in« 
i'  that  the  question  was  not  whether  PyweU  coidd 
t  sued,  but  whether  the  plaintiff  could,  who  it  ap- 
ed had  taken  the  bill  more  than  six  months  after  it 
due  and  had  been  taken  up.  And  in  Brawn  v. 
its  he  observed  that  tlie  bill  had  not  been  taken  up 
paid,  but  only  noted  for  non-payment.  And  Gomez 
%  V.  Berkeley  turned  on  this  point,  that  there  was 
vidence  that  the  plaintiff  knew  of  any  transaction 
een  the  defendant  and  the  payees  to  discharge  the 
idant.  And  tliough  Beck  v.  BMey  admits  of  the 
notion  taken,  yet  it  was  not  decided  upon  that,  but 
I  the  general  principle  that  if  a  draft  be  given  pay- 
to  A.  or  order,  the  purpose  is  that  it  shall  be  paid 
\.  or  order,  and  when  it  comes  back  unpaid,  and  is 
n  up  by  the  drawer,  it  ceases  to  be  a  bill.  At  all 
ts  this  bill  should  have  been  re-stan\nod  when  it 
issued,  for  it  was  then  a  new  bill. 


ord  Ellenborougii  C.  J.  A  bill  of  exchange  is 
>tiable  ad  infinitum  until  it  has  been  paid  by  or  dis- 
'ged  on  behalf  of  the  acceptor.  If  the  drawer  has 
1  the  bill,  it  seems  that  he  may  sue  the  acceptor 
(1  the  bill,  and  if  instead  of  suing  the  acceptor,  he 
it  into  circulation  upon  his  own  indorsement  only, 
368  not  prejudice  any  of  the  other  parties  who  have 
)rsed  the  bill,  that  the  holder  should  be  at  liberty  to 
the  acceptor.  The  case  would  be  different  if  the 
ulation  of  the  bill  would  have  the  effect  of  prejudic- 
any  of  the  indorsers.  In  Beok  v.  Boblet/  if  the  bill 
^OL.  III.  H  had 
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1814.  had  been  negotiable  it  would  have  had  the  effect  of  ren- 

■  dering  Hodgson  liable  upon  his  indorsement^  which  in 

i^aiMst  point  of  law  was  discharged,  by  Brawri%  taking  up  the 

Laweemci.  bju     .j^^  I  ^^i^  ig  ^^  distinction,  and  disposes  of 

that  case.  Here  Pywett  the  drawer  became  the  (mr* 
chaser  of  the  bill  when  he  paid  and  took  it  up  out  of 
Bametfs  hands;  the  bill  was  not  paid  by  him  animo 
solvendi  in  order  to  extinguish  it,  but  only  to  redeem 
himself  from  the  situation  in  which  he  stood  upon  the 
bill ;  and  the  bill  being  indorsed  by  him,  it  is  not  neces- 
sary to  its  being  negotiable^  that  any  other  party  should 
be  prejudiced.  I  own,  I  much  doubted  when  the  rule 
was  moved,  whether  I  had  not  been  mistaken  at  the 
trial ;  but  I  think  now  that  my  attention  has  been  called 
to  the  distinction  in  Beck  v.  Robley  that  what  I  hdd 
was  right. 

Le  Blanc  J.  Beck  y.  Bobley  was  decided  upon  the 
consequence  that  would  follow  from  holding  the  bill  tp 
be  negotiable,  namely,  that  Hodgson  the  indorser,  whom 
there  was  no  colour  to  charge,  must  have  been  liable; 
and  striking  out  Hodgson's  indorsement,  the  bill  could 
not  possibly  be  n^otiable.  As  to  the  objection  on  the 
stamp,  the  answer  is  that  this  bill  had  not  discharged 
its  functions. 

Bayley  J.  I  am  of  the  same  opinion.  The  bill  was 
never  discharged  as  between  PyweU  and  the  defendant, 
nor  as  between  the  plaintiff  and  defendant  The  pay-- 
ment  by  PyweU  to  Bamett  did  not  in  legal  effect  strike 
out  PyoDeU'6  indorsement,  so  as  to  render  the  bill  bxp 
longer  negotiable;  as  in  Beck  v.  Bobley  the  payment  by' 
Brown  struck  out  the  indorsement  ofHodgson*    When. 
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the  bill  came  back  to  Pyooellf  he  was  remitted  to  his 
original  rights. 


«9t 


Dampier  X  When  the  rule  was  moved  I  was  struck 
with  the  case  of  Beck  v.  BxMey^  and  did  not  perceive 
the  distinction ;  but  the  impression  it  made  on  me  has 
been  removed  by  the  distinction  pointed  out  by  Mr. 

Scarlett i  and  it  seems  to  me  to  make  the  whole  di£fer- 

«ioe»    That  case  was  decided  upon  the  ground  that 

Hodg$on  would  be  liable  if  the  bill  continued  negotiable^ 

but  there  is  no  such  objection  here.     As  to  the  other 

objection,  it  was  not  a  new  bill,  and  therefore  a  fresh 

stamp  was  unnecessary. 

Rule  dischaiged. 


i8i4« 

Callow 

agahut 

Law&snciu 


Doe,  on   the  Demise  of  Edward  Freeman  SiOardty, 
Bartlett,  against  Rendle  and  Others.         J^^*^^  • 

JgJECTMENT.    A  verdict  was  found  for  the  plain-  Def iie  of  hnds 

tiffat  theZ>^tx>n  assizes,  subject  to  the  opinion  of  their  hein  in 
the  Court  on  a  case  reserved,  the  material  facts  of  which  ^"^,  j.^f  ,^ 
were  these:  hUfimind 

other  lont  in 

Jacob  Bartlett^  being  seised  in  fee^  &&,  by  his  will,   strict  lettle- 

---  ,^_  ,  ^  ^  .1.,.    meat,  remiin- 

dated  the  17th  of  December  1745,  (after  certam  devises)  derto^.Aand 

devised  to  W.  Bartlett  and  A.  Ned  and  their  heirs,  all  otheTtont  In 

other  his  lands,  tenements,  hereditaments,  and  premises,  aeoL^^h* 

whatsoever  and  idieresoever,  uixm  trust  as  to  a  mes-  P<^cr  to  the 

'^  trustees  tmm 

time  to  time 
daring  the  miaorities  of  the  perions  to  whom  the  premises  should  descend,  and  to  inv 
tenant  for  life,  to  grant  my  lette  ef  ail  or  my  fart  rf  the  lauds  so  Umked,  so  as  then  (t 
rtsaind  the  ancient  md  acenstomed  yearly  rent,  &c. :  Held  that  a  lease  by  tF.  B,  S*  of  part 
of  the  lands  devised,  in  sereral  parcels,  in  one  of  which  parcels  were  included,  together 
with  laods  anciently  demised,  two  doses  never  before  demised,  at  one  entire  rent,  vh. 
the  ancient  rent  for  that  part  which  had  been  anciently  demised,  was  void,  for  the 
whole  of  the  lands  included  in  that  parcel*  as  well  the  lands  never  bdEore  let  at  thofe  an- 
oently  kt :  hot  it  seems  to  be  good  as  to  the  other  parcrls,  which  contained  only  lands  an* 
cient^  denriicdt  and  on  each  ol  which  thcfe  wu  a  tevctal  reservation  of  the  ancient  rent. 

H  %  suage 


M 
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'    1814.         suage  and  five  closes  (therein  described)  to  the  use  of 
-  his  grandson  IVm.  Bickford  Bartlett  for  life,  without  im- 

DOE  .11 

0gih)it  peachment  of  waste,  remainder  to  the  use  of  the  trus- 
tees during  his  life  in  trust  to  preserve  contingent 
remainders,  remainder  to  the  use  of  his  first  and  other 
sons,  in  tail  male,  remainder  to  his  grandson  Jacob 
Bartlett  and  his  first  and  other  sons,  also  in  strict 
settlement ;  and  he  gave  power  to  the  trustees  and  the 
survivor,  and  the  heirs  and  assigns  of  the  survivor, 
fironci  time  to  time  during  the  minorities  of  his  said 
grandsons,  or  of  any  other  person  to  whom  the  pre- 
mises should  descend,  and  afterwards  to  any  tenant  for 
life  under  the  limitation  aforesaid,  to  grant  any  lease  or 
leases  of  all  or  any  part  of  the  said  messuages^  landsy 
tenemaitSj  hereditaments^  and  jrremises  so  limited  to  them 
as  (iforesaid^  for  not  exceeding  three  lives,  in  possession 
or  reversion,  so  as  upon  ^wh  lease  or  leases  there  be 
resefved  the  ancient  or  accustomed  yearly  rent  or  reut,<j 
heriot  and  heriotsy  and  other  things  usually  paid  for  the 
same  premises^  and  so  as  the  fine  of  such  lease  or  leases 
be  paid  into  the  hands  of  the  said  trustees  or  the  sur- 
vivor of  them,  and  the  heirs  and  assigns  of  such  sur- 
vivor, to  the  use  of  such  persons  a»  shall  be  then  en- 
titled to  t))ie  freehold  of  the  said  premises,  when  such 
leases  ihall  be  made  during  such  minority,  and  after- 
wards to  the  tenant  or  tenants  for  life. 

The  testator  diied ;  and  W*  B.  Bartlett  entn^  on 
the  premises  so  devised  to  him,  and  by  indenture  of  the 
.2oth  of  September  1 805  demised  a  part  of  them,  by  the 
names  and  description  of  Yeltapooti  Baddyford-bridgt 
Meadawy  Shortbroom  Parksy  and  also  aU  that  messuage 
and  tenement^  with  the  orchardSf  Jieldsy  closes  or  parcels 
cf  land  and.  premises  thereto  belongings  situaU  in  or  at 

Ayls- 
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3inb,  otherwise  Colley  End,  within  tHe  parish  of        x:8i*4. 
ion  J  to  T.  Metherell^  for  three  lives.     The  pieces  ^ 

Ydlapooli  Baddyfardrbridge  Meadow^  and  Short-'  ^aha 
Parks^  had  been  demised  previously  to  the  wiH, 
or  each  of  those  pieces  the  ancient  and  accustomed 
'  rents,  &c.  were  severally  reserved ;  but  the  other 
!^  under  the  description  of  *'  all  that  messuage, 
jfylscomby  otheni'ise  CoUeyEnd^'*  contained,  besides 
ianciently  and  usually  demised,  two  pieces  called 
feambs^  and  Knavesashy  which  had  never  been  before 
ed,and  which  were  intended  to  pass,  and  were  taken 
aon  of  by  the  lessee  as- passing,  and  for  the  whole  of 
emises  comprised  under  this  description,  one  entire 
fit.  the  ancient  rent,  &c.  payable  for  that  part  of 
•emiscs  which  had  been  anciently  and  usually  let, 
reserved.  Metherell  entered  ifito  the  whole,  and 
rent  for  the  same,  and  the  defendants  were  his 
tenants,  or   assigns.     W.  B,  Barilett  died  without 

having  survived  J.  Bartlett  (the  next  in  remain- 
who  died  leaving  a  grandson,  E,  F.  Bartlett^  the 
t  in  tail  under  the  will,  his  heir  at  law ;  which 
Bdfilett  was  lessor  of  the  plaintiff,  and  brought 
jeAment  for  the  whole  of  the  premises  so  demised. 

d  the  question  reserved  on  this  case  was,  whether 
use  was  wholly  void,  or  only  in  part,  and  in  re- 
of  what  part.  If  the  Court  should  be  of  opinion 
the  lease  was  wholly  void,  the  verdict  to  stand ; 
'  they  should  be  of  opinion  that  the  lease  was  not 
y  void,  then  the  verdict  to  be  entered  for  the 
ifi^  for  such  part  of  the  premises  as  the  Court 
il  think  he  ought  to  recover,  and  for  the  defend* 
for  the  rest 

H  3  Adam^ 
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1814.  Aitim^  for  the  plaintiff,  on  a  former  day  in  this 

•"■"*"        term,  contended  that  the  lease  was  void  for  the  whole 

Dob 

0imnsi  of  the  premises  describe^  as  situate  at  AyUcombj  other- 
wise CoUey  End.  And  ist,  as  to  Smallacambs  and 
Knavesas/t,  he  argaed  that  they  were  not  demkeahie 
under  the  power;  and,  idly,  as  to  the  rest,  that  they 
being  demised  together  with  Smattacombs  and  Knaon- 
ask  at  one  entire  rent,  the  rent  was  issuing  out  of  the 
whole,  which  was,  therefore,  not  the  anciait  and  accus- 
tomed rent :  but  he  admitted  in  respect  of  the  other 
three  parcels,  viz.  YeUapool^  BadAfford-bridge  Mea^ 
daa^  and  Shortbroom  Parks,  that,  the  reservation  beii^ 
several  of  the  ancient  rent,  &c.,  the  lease  as  to  them 
was  good  (a).  Upon  the  ist  point  he  urged  that  the 
power  being  coupled  with  a  condition  for  the  reserv- 
ation of  the  ancient  rent,  &C.,  such  lands  only  were 
meant  to  be  included  under  it  as  had  before  been  de* 
mised ;  and  he  relied  chiefly  on  Tristram  v.  La^  Bolt' 
inglass  (6),  Bagot  v.  Oughton  (c),  and  Pomery  v.  Part- 
itigUm  (d) ;  and  as  to  Comberfard^s  case  (^),  he  observed 
that  it  was  inconsistent  with  Pomery  v.  Partington^  and 
Lord  Hale  had  said  of  it,  that  if  it  had  been  res  in- 
tegra,  perhaps  he  should  have  been  of  another  opinion. 
Upon  the  ad  point,  besides  the  authorities  mentioned 
in  the  judgment  of  the  Court,  he  also  cited  the  opinion 
q£  Popham  C.  J.  in  CkudleigJe%  case  (/),  «« that  if  he 
who  hath  two  several  fiurms,  out  of  which  two  several 
xents  have  been  reserved,  and  where  the  several  usual 
xents  amount  but  to  405.  per  annum,  join  both  m  one 
lease  for  life,  and  reserve  one  rent  of  four  marks  per 

(tf)  See  TanJUld  ▼.  Rogers^  Cr$.  £liz.  S4a 

(I)  Fauihan^  »8.    See  also  Foot  v.  Marriott,  3  Ksm.  Ah,  4%^  fl  9. 
(0  8  Mod.  a49-  381-  S.  C.  Fort  3S».  W  ZT.R.  ^S' 

(#)  %ltolL  Ah.  7,6%-  pi.  15.  (/)  I  Rep.  X39. 


IUnmli. 


.    iH  THE  FiFTT-FouBTH  Year  or  GEORGE  III.  toj 

anmim,  it  is  a  forfeiture  of  his  estate;  for  upon  this  1814. 
lease  the  usual  and  accustomed  rent  is  not  reserved."  — ■ 
And  in  Mauntf(n^scsae{a)f  the  rent  reserved  was  suf-  tigahut 
fident  to  satisfy  the  ancient  rent  as  well  as  fior  the  acre 
of  waste  never  before  demised,  which  is  not  so  here» 
and  yet  the  lease  was  held  ill.  And  he  also  cited  How 
T.  Whitfield  (b\  and  the  case  of  The  Earl  qf  Cardigan 
T.  McnUagu,  (c) 

Crijffbrd,  contra,  contended  that  SmaUacombs  and 
Xhavesash  were  demiseable  under  the  power;  and  upon 
that  point  relied  on  the  generally  of  the  power, 
which  was  *^  to  grant  leases  of  all  or  any  part  of  the 
messuage  and  lands  so  limited  to  them  as  aforesaid,^ 
without  any  restriction,  except  that,  as  to  the  lands 
which  had  been  before  demised,  the  ancient  rent,  &c. 
should  be  reserved.  And  this  construction  will  satisfy 
every  word  of  the  devise,  whereas  if  it  be  construed  as 
the  plaintiff  would  have  it,  then  if  not  any  of  the  lands 
10  limited,  or  if  only  one  acre,  had  been  before  de- 
mised, the  power  would  be  altogether  void,  or  would 
be  good  only  for  that  one  acre,  which  would  be  absurd. 
And  from  Comberford^%  case  to  GoodiiUe  v.  Funucan  (d), 
the  authorities  are  uniform,  with  the  exception  of  Bor 
goi  V.  Oughton,  in  &vour  of  the  more  enlarged  construe* 
tion.  And  Pomery  v.  Partington  was  decided  upon 
die  intention  in  that  particular  case^  without  meaning 
to  interfere  with  the  former  cases.  2dly,  Supposing 
tlie  power  restrained  to  lands  before  demised,  the  con- 
aeqnenoe  will  be  that  the  lease  is  void  for  SmallaconAs 
«ad  Knavesashj  but  good  for  the  residue.    If  the  te- 

(«)  5  Mtf»  3.  k         (0  7-  7^  I  xo.  s.  c.  I  Tmit.  339. 
(•)  SifitMrntFewirSt^ty-  ad  edit.  (/)  IkngUs^S- 

H  4  nant 
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X8i4.        tiant  for  life  had  no  power  to  lease  except  the  lancf^ 
'  before  leased,  then  nothing  passed  by  the  d(^inke  of 

against  Sfnollacombs  and  Knavesask  j  because  the  tease  being 
made  under  a  power  operates  by  way  of  appointment, 
and  not  by  way  of  demise ;  and,  therefore,  though  it 
may  work  an  estoppel  as  against  the  grantor  in  respect 
of  the  lands  not  within  the  power,  yet  it  cannot  enure 
as  passing  any  interest  except  in  such  lands  a»  mty 
pass  by  the  appointment.  And  so  if  Smallacombs  and 
Knavesask  cannot  pass  by  the  appointment  they  do  not 
pass  at  all ;  and  then  nothing  passes  but  the  lands  an- 
ciently let,  and  the  ancient  rent,  &c.  is  reserved  and 
issuing  out  of  those  lands  which  really  passed,  and  not, 
as  is  contended,  out  of  lands  which  did  not  pass. 

At  the  condusion  of  the  argument  Lord  EUenbo* 

tough  C.  J.  said,  that  as  to  the  first  point,  there  was 

enough,  perhaps,  to  take  the  case  out  of  the  intention 

which  governed  Comberford^s  case;   and  as  to  the  2d 

that  it  might  be  as  well  for  the  Court  to  look  to  the 

cases^ 

Cur.  adv^  vuU. 

On  this  day  Lord  EUenborougk  C.  J.  delivered  the 
judgment  of  the  Court.  After  observing  that  this  was 
an  ejectment  to  try  the  validity  of  a  lease  granted 
under  a  power,  and,  stating  the  case,  his  Lordship  said. 
The  objection  to  this  lease  is  confined  to.  the  premises 
at  Aylscomb  or  CoU^  End,  and  as  to  those  premises 
the  objection  is  this,  that  the  power  only  warrants  the 
letting  of  such  lands  as,  before  such  power,  had  been 
accustomably  let,  and  that  the  lease  is  void,  not  only  as 
to  the  two  pieces  of  land  which  never  had'  been  let  be» 

before 
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before,  but  that  it  is  void  as  to  all  the  premises  which         1 8 14. 
are  demised  with  those  premises  under  one  entire  rent        — — 

^  Doe 

The  defendants  on  the  contrary  insist  that  the  power        jgaiasi 
warrants  the  letting  any  of  the  lands  included  in  the 
devise,  whether  they  had  been  let  before  or  not ;  or  if 
not,  that  the  lease  is  only  void  as  to  the  two  pieces  of 
land,  which  were^et  for  the  first  time  by  this  lease; 
bat  that  it  is  good  as  to  the  residue.     Upon  consider- 
ation, however,   we  are  of  opinion,  upon  both  these 
points,   against  the  defendants.      Where  there  is  a 
power  to  let  so  as  the  ancient  or  accustomed  rent  is 
reserved,   it  is  a  question  of  intention,   whether  the 
power  is  or  is  not  to  extend  beyond  what  has  been  an- 
ciently and  accustomably  demised;  and  where  it  can  be 
collected  from  the  nature  of  the  property  never  before 
demised,  or  from  any  other  circumstances,   that  the 
power  was  not  intended  to  go  beyond  what  had  before 
been   demised,  it  will  be  confined  to  that  property. 
Cofnberford's  case,   2  Roll.  Abr.  262.  pU  15.,  proceeded 
expressly  upon  the  ground  that  it  appeared,  by  the  ge- 
nerality of  the  words,  that  it  was  intended  the  party 
should  have  power  to  lease  ail  the  land,  whether  let 
within  the  two  preceding  years  (which  was  the  qualifi- 
cation in  that   case)   or  not.     Walker  v.    Wakeman^ 
I  Ventr.  294.     2  Lev.  150.    3  Keb.  544.  547.  586.  595. 
was  grounded  upon  Comberfbrd*s  case,  and  the  decision 
there  only  was,  that  under  a  general  power  to  let  the 
premises  or  any  part  thereof,  where  the  premises  con* 
aisted  of  land  and  tithes,  a  proviso,  that  55.  should  be 
Teserved  for  every  acre  of  land,  did  not  narrow  the 
power  so  as  to  prevoit  the  letting  of  the  tithes.    The 
proviso  did  not  imply  an  intention  that  it  ihould  be  so 
narrowed^  and  there  was  nothing  dse  to  shew  mich  an 

inteii- 
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1814.  intention.  In  Winker  v. Lcwedenj  Carth  427.  LdLRaxfm. 
""**•  267^  the  only  point  decided  was,  that  under  a  power  to 
^Mfui  lease  a  nlanor,  so  as  the  demise  were  not  of  the  and^t 
deinesne  lands,  copyholds  could  not  be  leased;  and 
the  lease  in  that  case,  which  was  of  copyholds  only, 
was  accordin^y  adjudged  bad ;  and  the  dictum,  in  that 
pase,  that  under  a  power  to  lease  a  manor  and  other 
lands,  so  as  the  lease  were  not  of  the  demesnesi  and 
so  as  the  ancient  rent  were  reserved,  woidd  warrant  a 
lease  of  the  rents  and  services  of  the  manor,  though  no 
rent  could  be  reserved  thereon,  was  a  dictum  founded 
upon  what  must  necessarily  have  been  intended  by  the 
power;  for  there  was  express  liberty  to  let  the  manor, 
and  as  the  demesne  was  excluded,  if  the  rents  and 
services  could  not  be  let,  no  part  of  the  manor  could. 
In  Goodtitle  v.  Funucan^  Doug.  565.  4th  edit.  Lord 
Mansfield  says  expressly,  tliat  powers  are  to  be  carried 
into  effect  according  to  the  intention  of  those  who  create 
them*  The  power  there  was  to  demise  any  of  the 
manorsj  messuages,  &c.,  so  as  there  were  reserved  so 
much,  or  as  great,  yearly  rents,  as  were  then  paid ;  the 
only  objection  to  the  lease  was,  that  it  included  the 
manors  which  had  never  been  let  before,  and  a  fishery; 
the  manors,  Lord  M.  sajrs,  were  of  no  value,  and  the 
fishery  worth  only  155.  a-year;  and  as  the  power  ex- 
pressly included  the  manors,  he  thought  the  intent  was 
to  give  leave  to  demise  the  whole.  He  put  that  case 
therefore  upon  .the  intent,  and  be  noticed  and  approved 
of  the  case  o£  Bagot  v.  Oug/iton^  8  Mod*  249. 381.  and 
Fort.  332.  In  Bagot  v.  (yughton^  there  was  a  power  in 
a  settlement  to  lease  all  or  any  of.  the  premises,  meof 
tioned  in  the  settlement,  at  such  yearly  rents,  or  moie^ 
as  the  same  were  tfaea  let  at.    Under  this  |x>wier  a  lease 
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VBB  made  of  the  capital  mansion-hoase,  which  was  the 
amily-seat,  and  of  the  demesne  lands  which  had  never 
«en  let  before;  and,  upon  a  reference  from  the  Lord  a^ahst 
]3iancellor,  this  Court  was  unanimous  that  this  was  a  ^■*"*"'»- 
Old  lease;  and  in  Doug.  573.  Lord  Mansjleld  considers 
be  nature  of  the  property  as  manifestly  excluding,  upon 
ich  a  settlement,  the  family-seat,  and  the  lands  which 
ay  about  it,  and  had  usuaUy  beeii  occupied  with  it ; 
nd  he  says,  *^  No  man  could  intend  to  authorize  a 
enant  for  life  to  deprive  the  representative  of  the  family 
rthe  use  of  the  mansion-house.  The  nature  of  the 
Idng  spoke  the  intent,  as  forcibly  as  the  most  direct 
rords  could  have  done."  Lastly,  iaPamery  v.  Partings 
on^  3  7!iZ.  665.  where  a  power  to  let  all  or  any  of  the 
aanors,  messuages,  lands,  tenements,  and  hereditaments, 
o  as  the  usual  rents  were  reserved,  was  held  not  to 
mnrant  a  lease  of  tithes,  which  had  never  been  let  be- 
bre^  the  Judges  all  consider  it  as  a  question  of  iuten- 
ion,  and  look  upon  the  intention  of  the  parties  as  the 
loint,  which  is  to  govern  the  construction.  In  Bagot  v. 
Jtighton  the  nature  of  the  property  proved  the  inten- 
km,  and  in  this  case  we  think  the  intention  as  plainly 
iroved  by  the  character  of  someof  the  parties  to  whom 
iie  power  is  given.  It  is  to  the  trustees  fF.  Bartlett  and 
i.  Nedk  that  the  power  is  in  the  first  instance  given^ 
md  we  think  it  never  could  have  been  intended  that 
liey,  who  might  have  had  an  interest  for  a  day  only, 
uid  who  were  not  intended  to  have  any  beneficial  inte- 
tst  for  themselves,  should  be  able  to  alter  the  nature  of 
be  proper^,  and  prevent  the  tenant  for  life  firom  occu- 
ig^ng  what  the  testator  had  always  reserved  for  his  own 
locupation.  The  necessary  purposes  of  the  power,  as 
nr  as  we  can  see^  will  be  fiiUy  satisfied,  by  suffering  die 

fii  trustiii^ 
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1814.        trustees,  and  the  tenants  for  life,  to  let  what  had  he^m 

-  let  before ;  and  we  are  therefore  of  opinion  that  when 

against        they  went  beyond  that,  their  power  was  exceeded,  and 

consequently  that  this  lease,  at  least  as  to  the  two  pieces 

never  let  before,  was  a  bad  lease.     The  other  point, 

whether  the  lease  is  bad  as  to  these  two  pieces  only,  or 

whether  it  is  not  bad  as  to  all,  that  is,,  at  Aylscomb  or 

Colley  Endj  and  included  with  those  two  pieces  under 

one  entire  rent,  seems  upon  the  authorities  to  be  settled. 

In  Co.  LitL  44.  b.  It  is  laid  down  that  if  a  lease  be  made 

under  32  /f.  8.  of  20  acres  of  land,  which  have  been 

accustomably  letten,  and  of  one  acre,  which  has  not,  and 

an  entire  rent  is  reserved  for  the  whole,  this  lease  is  not 

warranted  by  the  statute;  for  the  accvistoinable  rent  it 

not  reserved,  seeing  part  was  not  accustomably  letten, 

and  the  rent  issueth  out  of  the  whole.    In  Smith  v.  Bole 

Cro.  Jac.  458.  a  prebendary  leased  his  prebend,  without 

any  exception  of  trees,  at  1 7/.  per  annum.     In  all  former 

leases,  the  crab,  and  such  like  trees,  had  been  excepted, 

so  that  thi^  lease  included  what  bad  never  been  before 

demised :  and  it  was  resolved  that  this  lease  would  not 

bind  the  successor,  for  it  was  of  more  than  had  been 

anciently  let,  inasmuch  as  it  included  the  trees,  and  it  is 

not  the  ancient  rent  where  more  is  let  than  before.  .  So 

in  Mountjcn/s  case,  5  Co.  3.  b,  where  the  true  and  an» 

cient  rent  was  to  be  reserved  upon  a  demise,  and  a  lease 

was  made  including  an  acre  of  waste,  which  had  never 

been  let  before,  it  was  resolved,  that  in  respect  of  that 

acre  of  waste,  the  rent  which  was  entirely  reserved  ou^t 

of  the  wholes  could  not  be  called  verus  et  antiquus  red- 

ditus ;  for  how  could  it  be  so  called,  when  it  issued 

out  of  a  thing  which  was  never  charged  with  any  rent 

by  any  reservation  before  ?    These  authorities  shew  der 

cidedly^ 
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cidedly,  that  that  cannot  be  deemed  the  ancient  and  1814. 
accustomed  rent,  which  is  reserved  upon  lands  never  let  — 
before,  as  well  as  upon  lands  anciently  and  accustomably  against 
let.  We  are  therefore  of  opinion  upon  both  points 
against  the  defendants,  and  that  the  verdict  must  be 
entered  for  the  plaintiff  for  all  the  premises  at  Aylscomb 
or  CoUey  End. 


Rbndle. 


PococK  against  Carpenter,  Satm-dayi 

June  a5th. 

jt^ARRYAT  shewed  for  cause  against  a  rule  for  re-  The  plaintiff 

ferrlng  a  bill  of  exchange  to  the  Master,  that  it   Zlf^ll 

had  been  obtained  on  the  same  day  on  which  interlocu-   ""f  *  ***^*  ®^ . 

'*  exchange  to  the 

tory  judgment  for  want  of  a  plea  was  signed ;  and  that  Master  on  the 
it  had  been  the  practice  not  to  move  for  such  rule  be-  interkcutonr . 
fore  the  following  day.  ^^nt  of  a  pica 


is  signed. 


TSe  Qmrty  after  conferring  with  one  of  the  officers, 
agreed  that  such  had  been  the  practice  where  interlocu- 
tory judgment  was  signed  upon  demurrer ;  but  tliat  there 
was  no  such  practice  in  this  case.     And  Lord  EUen^ 
borough  C.  J.  took  the  distinction,  that  if  a  day  be  given 
to  the  parties  upon  the  record,  it  might  be  thought  incon- 
gruous to  deprive  either  of  them  of  the  whole  of  the  day, 
after  he  is  once  possessed  of  it ;  but  here  no  day  is  given, 
and  therefore  it  seemed  more  natural  that  judgment 
diould  be  entered  immediately.     The  Couit,  however, 
added,  that  if  there  bad  been  any  settled  rule  of  practice 
to  the  contrary,  they  would  not  have  disturbed  it* 

Rule  absolute. 

Reader  was  in  support  of  the  rule. 

u 
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June  »7th. 

In  a  decUratioo 
for  slander  of 
idaintifTinhU 
trade,  a  count 
allcpng  that 
the  defendant. 
In  a  certain  dit- 
coone  in  the 
pretence  and 
hearinjc  of  di- 
▼en  subjects, 
falsely  and  na- 
liciously  charge 
ed  and  asserted 
and  accused 
plaintiH*  of 
being  In  in- 
soWent  circum- 
stances, and 
stating  special 
damage,  bat 
without  setting 
out  the  words, 
Is  ill,  and  if  it 
be  joined  with 
other  counts, 
which  set  out 
the  words,  and 
a  general  ver- 
dict given,  the 
Court  will 
arrest  the  judg- 
ment. 


Cook  against  Cox. 

C  LANDER.  The  plaintiffdeclares  that  whereas  before 
and  at  the  time  of  speal^g  and  publishing  the  deGuiH 
atory  words  by  the  defendant  as  hereinafter  mentionedt 
he  (the  plaintiff)  carried  on  the  business  of  a  baker,  and 
had  not  been  suspected  to  be  insolvent,  or  unable  to 
pay  his  just  debts,  or  likely  to  become  a  bankrupt,  per 
quod  he  had  obtained  the  good  opinicm  of  his  neigh- 
bours, &c.,  and  was  daily  and  honestly  acquiring  in 
the  way  of  his  trade  great  gains,  yet  the  defendanti^ 
well  knowing,  &c.  in  a  certain  discourse  which  the 
defendant  had  with  the  plainti£^  in  the  presence  and 
hearing  of  divers  subjects,  fidsely  and  maliciously  spoke 
and  published  to,  and  of,  and  concerning  the  plaintifl^  in 
the  way  of  his  trade  and  business,  these  fidse^  See. 
words,  ^^  You  owe  several  millers  money,  and  they  are 
at  your  house  every  day  for  money,  and  you  are  not 
worth  a  penny." — Second  count;  for  q)eaking  these 
words :  ^<  You  are  not  worth  a  penny."  -»  Third  count; 
that  the  defendant,  in  a  certain  other  discourse,  &c.  in 
the  presence  and  hearing  of  the  said  last-maitioned 
subjects,  fisdsely  and  maliciously  charged,  and  asserted, 
and  accused  the  plaintiff  of  being  in  bad  and  insolvent 
circumstances.  By  means  of  committing  which  said  griev- 
ances by  the  defendant,  the  plaintiff  hath  been  greatly 
injured  in  his  trade  and  business,  and  divers  subjects, 
to  whom  the  solvency  and  good  circumstances  of  the 
plaintiff  were  unknown,  have  suspected  the  plaintiff  to 
be  insolvent,  and  unable  to  pay  his  just  debts,  and  likely 
to  be  a  bankrupt,  and  have  refused  to  have  any  trans- 

actioi^ 
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action  in  the  way  of  business,  or  otherwise,  with  the         1814* 
plaintiff,  and  in  particular  one  of  the  said  subjects,  to        — - 

Cook 

wit,  J3.  P.,  who  used  to  sell  and  deliver  to  the  plaintiff  agmna 
goods  in  the  way  of  his  trade,  hath,  ever  since  the  com- 
mitting of  the  said  grievances  by  the  defendant,  wholly 
refused,  and  still  doth  refuse  to  deliver  any  goods  to 
the  plaintiff  on  credit,  and  for  want  of  such  goods  the 
plaintiff  hath  been  injured  in  the  way  of  his  trade,  &c. 
Plea  not  guilty. 

After  a  general  verdict  for  the  plaintiff  upon  all  the 
ccmnts^  with  405.  damages,  at  the  last  assizes  for  Dewmj 
it  was  moved  in  Easter  term,  by  Gasdee^  in  arrest  of 
judgment,  that  the  words  ought  to  have  been  set  forth 
in  the  last  count,  and  that  for  this  defect  the  count  was 
too  general,  and  uncertain. 

Giffbrdj  on  a  former  day  in  this  term,  shewed  causey 
and  cited   i  Ventr,  264.  Anon,  (a),    Conu  Dig.  Action 
tqfon  the  Casejbr  Defamationj  (D.  4.)  and  the  language 
of  Lord  Hardooicke  in  Nelson  v.  Dixie  {b\  in  support  of 
diis  general  mode  of  declaring.    And  he  further  con- 
tended, that  supposing  this  would  have  been  bad  upon 
demurrer,  yet  here  it  was  cured  by  the  verdict;  and  he 
referred  to  Serjt  William^s  note,  i  SaumL  228.,  for  the 
rule  ^<  that  where  there  is  any  omission  in  pleading 
which  would  have  been  &tal  on  demurrer,  if  the  issue 
Joined  be   such  as  necessarily  required  on  the  trial 
proof  of  the  fiicts  so  omitted,  and  without  which  it  is 
not  to  be  presumed  that  either  the  judge  would  direct 
^e  jiuy  to  give,  or  the  jury  would  have  given  the  ver- 

^tict,  such  omission  is  cured  by  the  verdict  by  the 
common  law."     Also  Com.  Dig.  Action  on  tke  Case /or 

{s)  See  alio  i  Shaw»  282.  (})  Cas,  temp,  ffardw.  305. 

D(fiH 
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1 8 14.  Defamation^  (D.  30.)  "  Any  words  by  which  the  party 
""""""  has  a  special  damage  are  actionable."  And  here  the 
oftMHst  plaintiff  has  alleged  a  special  damage ;  and  after  verdict 
it  must  be  taken  that  such  damage  was  proved,  and 
that  it  was  also  proved  that  the  defendant  spoke  words 
which  amounted  to  a  charge  of  insolvency,  for  so. in 
substance  the  declaration  alleges ;  and  unless  that  had 
been  proved  it  is  not  to  be  presumed  that  either  the 
judge  would  have  directed,  or  the  jury  would  have 
found  the  verdict  Thus  in  Ward  v.  Harris  {a)  the  ge- 
nerality of  the  declaration  was  held  to  be  cured  by  the 
verdict;  but  otherwise  in  Andrews  v.  Whitehead  (b)^ 
where  objection  was  taken  on  special  demurrer. 

Pell  Serjt.  and. Gasdee^  contra,  argued  that  the  de- 
claration ought  to  have  laid  the  particular  words 
spoken  (c),  and  that  for  this  defect  the  Court  after 
verdict  would  arrest  the  judgment  And  for  a  like 
defect  in  Hale  v.  Craiifield{d\  after  verdict,  judgment 
having  been  entered  for  the  plaintiff  without  the  privity 
of. the  Court,  the  Court  commanded  that  the  roll 
should  be  amended.  Also  in  Newton  v.  Stubbs{e\ 
which  was  since  the  stat  of  jeofails,  16  &  17  Car.  2.  c.  8., 
the  words  being  laid  ad  effectum  sequentem,  the  Court 
for  that  very  reason  after  verdict  stayed  the  judgment 
And  though  the  report  in  Show,  adds  a  quaere,  yet  it 
appears  that  it  was  moved  aftemvards,  and  again  judg- 
ment  given  for  the  defendant. 

Cur,  adv.  vuU. 


(d)  xB.&  p.  265.  (h)  13  East,  io». 

(c)  Com.  Dii.  A8io9  on  the  Case  for  Defamatio*,  (G.  d.) 

(i)  Cro,  Eliz.  645.  [e)  2  Skov,  435.  S.  C.  3  Mod.  71. 

Lord 
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Lord  Ellenborough  C.  J^  on  this  day  delivered         1814. 
\e  judjfirment  of  the  Court.  — — 

.     .  .  Cook 

This  is  an  action  of  slander,  which  was  tried,  at  the         t^aUst 
St  assizes  for  the  county  of  Devon.     On  not  guilty 
iCaded,  a  general  verdict  was  found  for  the  plaintiff 
1  all  the  counts  of  the  declaration,  with  405.  damages. 
.  motion  has  been  made  in  arrest  of  judgment,  on  an 
ijection  to  the  last  count,  as  to  which  the  declaration 
as  follows:  the  plaintiff  states  himself  to  be  a  baker^ 
sver  to  have  been  suspected  of  insolvency,  and  to  have 
urried  on  his  business  with  profit;  that  the  defendant 
mtriving  to  injure  him,  and  to  make  it  be  believed 
lat  he  was  in  bad  and  insolvent  circumstances,  and 
aable  to  pay  his  just  debts,  in  a  certain  discourse 
faich  he  held  in  the  presence  and  hearing  of  certain 
ibjects)  at  the  time  and  place  mentioned  in  the  de^ 
aration,  in  the  pres^ce  and  hearing  of  the  same  subr 
Gt%  &lsely  and  maliciously  charged  and  asserted,  and 
Dctised  the  said  plaintiff  of  then  and  there  being  in  bad 
tid  insolvent  circumstances,  by  which  the  plaintiff  is 
ijured  in  his  said  business,  has  sustained  loss  g^crally^ 
nd  has  also  lost  one  customer  particularly  nam^. 
lie  objection  is,  that  in  a  count  for  slander  by  wordsy 
be  words  themselves  should  be  set  out,  in  order  that 
be  defendant  may  know  the  certainty  of  the  charge 
md  may  be  able  to  shape  his  defence,  either  on  the  ge- 
neral issue,  or  by  plea  of  justification  accordingly,  and 
that  this  defect  is  not  cured  by  verdict.    On  the  other 
hand,  it  is  said  that  this  is  no  great  inconvenience  to 
the  defendant,  as  he  might  certainly  have  demurred  to 
eke  declaration  with  success;  but  it  is  contended,  that 
tliia  defisdt  is  cured  by  the  verdict;  that  the  charge  of 
baTiDg  spdcea  words  iiyuring  the  pUintiff  in  his  trade  is 
V0L.IIL  I         \  weU 
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well  laid  in  substance,  and  though  the  particukr  wor^ 

are  not  set  but,  yet  it  mxiit  be  presumed,  after  verdict^ 

rainsi         that  such  words  or  acts  were  proved,  as  if  specially 


tjfatnsi 


allied,  would  have  supported  that  charge;  otherwise 
the  verdict  could  not  have  passed  for  the  pkintifF.  Tlie 
first  thing  to  consider,  is  what  the  allegation  is,  and  by 
what  evidence  it  might  have  been  proved.'  The  com^ 
plaint  isy  that  in  a  discourse  held  in  the  bearing  rf 
Xiany,  the  defendant  charged  and  asserted  and  accused 
the  said  plaintiiF  of  being  in  bad  and  insolvent  circimt- 
stances.  The  insertion  of  the  word  <<  asserted"  is  lnoi 
4ery  grammaticaL  This  charge  might  certainly  bafe 
been  proved  by  evidence  of  words  only,  but  if  the  wordi 
liad  not  been  actionaUe  in  their  ordinary  import,  but 
only  by  reference  to  same  act  or  gesticulation,  such  & 
holding  up  an  empty  purse,  or  the  like,  it  would  h«^ 
teen  open  to  the  plaintiff  to  have  madntained  this  alle« 
gati(»i,  made  in  such  terms,  by  evidence  of  adts  giving  a 
slanderous  meaning  to  words,  which  in  themselves  might 
nnport  no  slander.  If  the  allegation  had  been,  that  he 
charged  and  accused  the  plaintiff  of  insolvency  byword 
or  act,  the  count  would  undoubtedly  have  been  bad;  and 
yet  the  same  aenswer  would  apply,  that  one  of  the  altei^ 
natives  must  have  been  proved  or  the  verdict  could 
not  have  passed  for  the  plaintiff,  and  that  either  mode 
of  slander  is  actionable.  As  this  count  is  expressed,  it 
could  not  have  been  proved  by  evidence  of  a  slander  by 
acts  alone,  not  accompanied  with  words;  but  it  might 
have  been  proved  either  by  words  alone,  or  by  woids 
Coupled  with  acts^  The  allegation  then  amounts  to  this, 
that  the  defendant  by  words,  or  by  words  coupled  with 
acts,  slandered  the  plaintiff  in  his  trade ;  and  therefore 
h  is  bad,  and  not  cured  by  verdict^  as  a  chaf;ge  in  tkM 

5  aUema^ 
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alternative.     But  supposing  it  to  be  taken  as  a  charge        1814. 

of  oral  slander  only,  the  weight  of  authorities  is  again^        — — 

tie  setting  out  words  by  their  effect  only.     This  count  is         ttgaintt 

^uivalent  to   an  allegation  that  the  defendant  used 

certain  words  to  the  eiiect  of  imputing  insolvency  to  the 

plaintifl^     The  case  of  Newton  v.  Stubbs,  2  Show.  435*9 

irhich  was  moved  twice,  and  was  settled  after  much 

debate^  is  an  express  authority  that  a  count  for  using 

Words  to  the  effect  JiMowing^  &c.  is  bad  after  verdict : 

die  Court  there  admit  that  it  must  be  taken  for  granted 

diat  the  defendant   ^^  spoke  the  sense  of  the  words 

mentioned  in  the  declaration,''  which,  as  no  words  were 

tliere  set  out,  must  mean  that  he  spoke  words  to  the 

lense  and  efiect  mentioned  in  the  declaration.     This 

case  was  decided  since  the  stat  of  Car.  2.,  though  this 

does  not  seem  to  be  a  case  within  that  statute.     This 

doctrine  is  very  much  confirmed  by  the  case  of  Zenobia 

r.Artellj  6  T.  R.  162.,  which  was  an  action  for  a  libel 

written'  in  the  French  language,  and  "  which  said  libel 

is  according  to  the  purport  and  effect  following,  in  the 

English  language,  that  is  to  say,"  &c. :   after  judgment 

by  default,  the  judgment  was  arrested  on  the  objection 

that  the  paper,  as  written  in  the  French  language, 

should  have  been  set  out;    Lord  Kent/on  says,  ^<  that 

this  objection  must  prevail  is  evident  from  the  uniform 

current  of  precedents,  in  all  of  which  the  original  is 

set  forth ;''  and  the  judgment  was  arrested.     It  is  true^ 

^»  that  was  a  case  where  the  judgment  was  by  default, 

and  there  are  some  cases  where  a  defect  is  cured  by  a 

verdict,  which  is  fatal  on  such  a  judgment;  but  that  was 

not  one  of  those  defects :  no  evidence  before  the  jury 

could  have  operated  so  as  to  supply  the  want  of  the  alle- 

gitkm  of  the  words  in  the  original  language.    This  case 

I  2  also 


ii6  CASES  IN  TRINITY  TERU 

1814.        also  furnishes  another  objection  to  the  count  in  ihr 


Cook 


present  case,  that  the  allegation,  as  expressed  iir  the 
t^Mtnsi  count,  might  have  been  maintained  by  the  proof  of 
words  in  any  language^  Teii  judges  in  Dr.  SacheoerdV% 
case,  5  State  Trials^  828.  delivered  an  unanimous  opinion 
(no  otliers  being  present)  that  ^^  by  the  law  oi  EngUmd 
and  constant  practice,  in  all  prosecutions  by  ilidict- 
ment  or  information,  for  crimes  or  misdemcsanors  by 
writing  or  speaking,  the  particular  words,  supposed  to 
be  criminal,  ought  to  be  expressly  specified  in.the  in« 
dictment,  or  information."  There  seems  to  be  no 
reason  for  any  difference  in  this  respect  between  dvil 
and  criminal  cases,  the  action  arises  ex  delicto*  Tht 
words  supposed  to  be  used  by  Lord  Hariaoicke  in 
Nelson  v.  Dixie^  Cos*  temp.  Hardw.  305.,  were  merdy 
thrbwn  out  at  nisi  prius,  and  not  material  to  the  pcHnt 
ruled  by  him  in  that  cause;  and  they  are  e\ridendy 
founded  on  a  mistake,  as  there  are  no  such  precedents 
in  Rastall  as  he  supposes.  Unless  the  vety  words  are 
set  out,  by  which  the  charge  is  conveyed,  it  is  almost, 
if  not  oitirely  impossible  to  plead  a  recovery  in  one 
action  in  bar  of  a  subsequent  action  for  the  same  cause; 
Identity  may  be  predicated  with  certainty  of  words, 
but  not  of  the  effect  of  them  as  produced  upon  the 
mind  of  a  hearer.  It  has  been  said,  that  this  is  not 
like  the  case  of  a  defective  tide^  but  is  more  analogous 
to  that  of  a  title  defectively  set  out.  If,  however,  the 
authorities  cited  are  law,  and  they  are  supported  by 
more  ancient  ones,  it  is  of  the  substance  of  a  chaige 
for  slander  by  words  that  the  words  themselves  should 
be  set  out  with  sufficient  inuendoes,  and  a  sufficient 
•explanation  if  required  to  make  them  intelligible:  it  k 
6{  the  substance  of  a  charge  of  slander  of  aay  sort  that 

it 
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it  should  not  be  laid  in  the  alternative.     Upon  the        1814. 
^^ole^  we  think  that  this  count  is  so  defective  in  sub-        *"*' — 

i_  •  1  Coo» 

stanee»  that  no  intendment  can  be  made,  to  supply  its         mtif/l 
defects,  from  what  can  be  presumed  to  have  passed  at 
the  trial ;  and  consequently  that  the  judgment  must  be 
lurrested. 


Wilkinson,  Assignee  of  Haffenden  and  New-  ^^''f  ^^^ 
COMB,  Bankrupts,  against  Louponsack. 

^ASE  against  the  defendant,  as  surviving  partner  The8ttt47G.3. 

of  Scarraitj  deceased,  for  not  safely  stowing  and  which  re^aU 

conveying  on  board  their  ship  from  Lcndon  to  Buenos  ^."Ijf  jj^e  m 

Ayres^  and  there  delivering  a  bale  of  blankets,  &c.  (a)  J*^"l*5*j*rom- 

Piea,  general  issue.     At  the  trial  before  Lord  EUenr  pany  the  exclu. 

*  «  /^    T  •    •  ^^^  privilege 

borough  C.  J.  at  the  London  sittings  after  Hilary  term  of  tradine  to 

18x3,  a  verdict  was  found  for  the  plaintiff,  and  a  rule  Jertain'limits, 

msi  for  a  new  trial  was  obtained  in  the  ensuing  term,  "*h"placcV  ^* 

upon  an  objection  taken  at  the  trial  to  the  legality  of  the  w>th»n  thoic 

Toyage;  and  the  Court  in  Trinity  term,  when  the  rule  «t  the  time  of 

1  1      1.  1    .  1  i    passing  the  net, 

came  <m  to  be  argued,  directed  it  to  stand  over,  and  or  at  any  time 

the  objection  to  be  stated  in  a  special  case,  the  material  ^^setsion  or 

facts  of  which  are  as  follows :  ^"^",|  of  hT, 

The  defendant  And  Scarratt  were  joint  owners  of  the  "l^^^^l^l  '„  ^^ 

Slip  EUiott  in  the  year  i«o6,  and  the  bale  of  blan-  action  was 

*^  J  »  held  not  to  lie 

keta  was  shipped  on  board  her  by  the  bankrupts  on   igainst  the 

defendant  for 
not  safely  stow* 
mg  and  conveying  goods  of  the  plaintiff'  from  LonJon  to  Buetm  Ayreu  which  place  was 
captared  by  his  majesty's  forces,  but  afterwards  recaptured  liefore  the  passing  of  the 
act,  and  the  shipment  of  the  goods:  although  the  goods  were  shipped  under  the  sanc- 
tion t>(  an  order  in  council  purporting  to  authorize  the  voyage,  and  the  recapture  was 
mknown  when  the  goods  were  shipped,  and  the  voyage  commenced* 

(«)  See  the  dedaralion  more  liiUy  stated  in  the  judgment  of  the 

I  3  th^ 
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i8f4.        the  26th  o{  October  1806  to  be  carried  from  ZonAm 
"        to  Buenos  Ayres;   at    which  time  the  freight   of  the 

^T^ILKIN  SON 

againit         Said  goods  for  that  voyage  was  paid  by  the  bankrupts  to 
LouDo«8AcK.    ^^  ^^^^^^  ^^ ^^  defendant  and  his  partner.     The  ship 

sailed  on  the  voyage  shortly  afterwards.    Buenos  AyreSj 
which  had  been  captured  by  the  British  forces,  and  re- 
mained in  their  possession  for  a  short  time,  was  recap- 
tured by  the  Spaniards  in  Atigust  1 806,  but  that  fisu^t 
was  not  known  in  England  at  the  time  of  the  shipment 
of  the  goods,  and  commencement  of  the  voyage.     In 
consequence  of  this  recapture,  when  the  ship  arrived 
out,  she  was  obliged  to  put  into  Monte  Video ;    and 
there  the  goods  were  delivered  to  the  bankrupts,  having 
been  damaged  in  the  voyage  as  stated  in  the  declaration* 
No  licence  had  been  obtained  from  the  South  Sea  Com- 
pany either  for  the  ship  or  for  any  part  of  her  cargo 
on  that  voyage.     It  was  agreed  that  his  majesty's  order" 
in  coimcil  dated  the  17th  of  September  1806,  pui-portin^ 
to  legalize  the  trade  to  Buenos  Ayres^  should  be  read  as^ 
part  of  the  case  by  either  party  (a).     The  question  for* 

th9 

(0)  Th«  order  in  council  recited  that  the  capital  town  and  fortress 
of  duettos  Ayres  and   its  dependencies  had  been  conquered  by  his  ma*' 
jesty*s  forces,  and  the  territories  and  forts  of  the  same  were  delivered 
up  to  and  were  then  in  his  majesty's  possession  ;  and  it  was  thereby- 
ordered  and  declared  that  all  his  subjects  might  lawfully  trade  to  and 
from  the  said  capital  town  and  fortress  and  its  dependencies,  indadingr 
therein  all  and  every  the  mrritories  belonging  to  or  forming  part  6S 
the  government  of  the  same,  in  British  ships,   owned  by   his  ma- 
jesty's subjects,  and  navigated  according  to  law,   or  in  ships  bon4 
fide  belonging  to  any  of  the  subjects  or  native  inhabitants  of  the  said 
town,  or  territory,  such  native  inhabitanu  being  peaceable  residents 
within  the  same,  and  under  the  obedience  of  his  majesty's  govern* 
ment  there,  and  that  such  trade  should  be  subject  to  the  same  doties, 
&c  to  which  the  trade  to  and  from  his  majesty's  colonies  in  the  MVi/ 
Indies  and  South  America  was  or  sJiould  be  subject  by  law,  eicept  as 
thereinafter  specified,  and  that  all  commodities  being  of  the  growth, 
produce,  or  manufacture  of  the  said  capital  town  and  fortress  and  its 
dependencies,  including  therein  all  and  every  the  territories  belong- 
iug  to  or  forming  a  part  of  the  got ernment  of  the  same,  or  which 

had 
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tion  of  the  Ck>urt  is  whether  the  plaintifi  are        kSi4v 
to  recover. 

fr  argued  foir  the  plaintiff  on  a  former  day,  and 
1  that  the  order  in  council  did  not  dispense  with 
dfions  of  Stat,  9  Ann.  c.  2i.  for  vesting  the  ex-> 
trade  within  certain  limits  inthe  South  Sea  Com- 
nipposing  those  provisions  were  still  in  force. 

contended  that  they  were  repealed  by  stat. 
^  tess^  If  c.  23.  inasmuch  as  by  liie  general  words 
itatute,  ^<  all  penalties  and  forfeitures  by  the  act 
'  declared  and  enacted,  for  securing  the  powers 
D  the  South  Sea  Company  for  carrying  on  the 
nd  for  preventing  the  subjects  from  carrying  it 
e  repealed  from  the  17th  oi September  i8o6.    It 

that  it  appears  by  the  case^  that  Buenos  Ayre^ 
aptured  before  Ae  passing  of  that  statute,  an4 
;  at  the  time  of  its  passing,  nor  at  any  time  since^ 
Dg  to  or  in  the  possession  or  under  the  dominion 
tecUon  of  his  majesty,  and  that  the  statute  pur- 
)  be  made  only  in  respect  of  such  places  as  then 
r  at  any  future  time  should  be  in  the  possession 
^j^ty ;  but  the  general  words  of  the  enactment 
ge  enough  to  comprehend  this  case^  and  it  i$ 
lat  the  object  of  the  legislature  was  to  adopt  an4 
I  the  order  in  council,  which  had  issued  during 


ill  uinally  exported  therefrom,  should  be  permitted  to  be  im« 
nto  any  part  of  the  United  Kingdom,  in  British  ships,  owned 
najesty*s  subjects,  and  navigated  aceording  to  law,  or  in  ships 
e  belonging  to  any  of  the  said  subjects  or  native  inhabitants 
Aid  town  or  territory,  and  that  such  commodities  should  be 
to  the  same  duties,  &c.  as  articles  of  the  like  sort  are  subject 
og  from  his  majesty's  colonies  in  the  IVest  Jniies  or  S9iith 
• 

I4  tltv 
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J 8 14*        the  recess  of  parliament  immediately  preceding;  and 
'  therefore  it  refers  back  to  the  date  of  the  order  in  coun« 

Wilkinson 

agriinst  cil,  and  opens  the  trade  from  that  date.  And  though 
Jt  should  be  held  that  the  act,  by  reason  of  the  restrict- 
ive words  applies  only  to  places  at  the  time  of  the 
act's  passing,  or  since,  in  the  possession  of  his  majesty, 
still  the  plaintiff  may  well  recover  in  this  action ;  be- 
cause his  contract  was  not  made  in  wilAd  contraventioi^ 
of  an  ^LCt  of  parliament,  but  under  the  sui^)osed  validity 
pf  tlie  order  in  council.  And  therefore  this  case  diflfers 
from  Toulmin  v.  Anderson  {a\  for  there  the  goods 
having  been  shipped,  and  the  policy  efiected,  before 
the  date  of  the  order  in  council,  there  was  no  pre- 
tence for  sajring  that  the  trade  was  legalized  in  any 
degree  before  that  date,  but  the  voyage  was  directly  in 
contravention  of  the  act  of  Anne ;  whereas  here  both 
parties  acted  upon  the  fiuth  of  an  order  in  council, 
yf\nc\i  order  was  issued  \ipon  the  faith  of  its  being  after- 
wards made  good  by  an  act  of  parliament;  and  in  a 
case  which  is  to  be  determined  upon  the  general  policy 
of  the  law,  it  becomes  a  material  consideration  whether 
what  has  been  done  is  bona  fide  or  not  Again,  this 
case  differs  from  Taidmin  v.  Anderson^  because  that 
being  an  action  upon  a  policy  of  assurance,  the  voyage 
itself  and  its  l^ality  came  directly  in  question ;  for  the 
fu:tion  was  to  enforce  a  contract  for  the  performance  of 
the  voyage;  but  here  the. action  is  for  a  odlat^^  da* 
mage,  arising  it  i^  true  ^nx'mg  the  voyage,  but  not  out 
of  its  non-performance,  but  out  of  the  misfeazance  of  the 
party  who  has  contracted  to  do  a  collateral  thing ;  ancl 
1^  contract  is  executed  by  the  payment  of  the  freigpht. 
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and  the  ddivery  of  the  goods  at  a  lawful  place  of  des-        1814* 
tination;    and  the  intended  destination  having  been         -     - 

1       /•      1  •  WltKINSOK 

frustrated  by  events  out  of  the  control  of  the  parties,  a  against 
legal  voyage  has  been  substituted.  Therefore  the  de- 
faidant,  who  has  received  the  benefit  of  his  contract 
shall  not  be  permitted  to  cover  his  own  misfeazance, 
which  was  collateral  to  the  voyage,  by  averring  the 
illegality  of  the  voyage. 

PutteTf  contra,  denied  that  the  action  was  founded  on 
a  contract  collateral  to  the  voyage,  maintaining  that  it 
arose  out  of  the  voyage  itself,  which  was  admitted  to  be 
ill^al.  And  he  chiefly  relied  on  Taulmin  v.  Anderson  s 
and  cited  Ughtfoot  v.  Tenant  {a\  for  the  principles 
there  adopted,  and  laid  down  by  Eyre  C.  J. ;  and  urged 
that  the  general  policy  of  the  law  ought  to  prevail  over 
the  particular  hardship.  He  also  cited  Edgar  v.  F(m^ 
ler{b\  and  £aw  v.  Hodson.  {c) 

Cter.  adv.  vuU. 

Lord  Ellenborough  C.J.  on  this  day  delivered 
the  judgment  of  the  Court     This  was  an  action  on 
the  case^  in  which  the  plaintiff  declared  that  Hctffenden 
and  Newcombf  the  bankrupts,  before  their  bankruptcy, 
liad  delivered  to  the  defendant  Laudonsack  and  his 
partaer,  since  deceased,  a  bale  of  blankets,  to  be  by 
them  safely  and  securely  packed,  stowed,  carried,  and 
conveyed  in  their  ship  from  London  to  Buenos  Axpres  in 
South  America^  and  there  safely  delivered  to  the  bank* 
npts  for  reward  to  be  therefore  paid :  that  the  defend- 
ants had  and  received  the  goods  for  that  purpose^  yet 

<f)  lJ$*^P  f$u  {h)  3  East,  %%%,  (0  II  £ast,  300. 

not 
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1814.        not  r^arding  their  duty  in  that  behalf  they  did  nol 
*  safely  and  securely  pack,  stow,  carry,  and  convey  thff 

agninst        goods  in  the  ship  from  London  to  Buenos  Avres,  nor  ther^ 

I^UOONSACK* 

safely  deliver  them  to  the  bankrupts ;  but  so  fuurelessly 
and  improperly  conducted  themselves,  that  through  their 
negligence  and  improper  conduct  the  goods  were  af- 
terwards, and  during  the  voyage,  perforated  and  torn 
by  iron  bolts,   and   o|;herwise   damaged  and   spoiled^ 
The  defendant  pleaded  not  guilty.     And  at  the  trial  at 
Guildhall,  a  verdict  was  found  for  the  plaintiff  for 
f6L  75.  lorf.,  subject  to  the  opinion  of  the  Court  on  a 
special  case.    (Here  his  Lordship  stated  the  case.)    The 
question  reserved  by  this  case  for  the  opinion  of  the 
Court,  whether  the  plaintiffs  are  entitled  to  recover  in 
this  action,  depends  on  this,  whether  the  contract  tq 
parry  the  goods  on  the  voyage  stated  in  the  dedafe^ation 
be  or  be  not  legal;  for  the  injury  complained  o^  in  not 
packing,  stowing,  and  carrying  safely,  or  in  carelessly 
and  negligently  packing,   stowing,   and   carrying  the 
goods,  arises  out  of  the  contract  for  carrying,  and  de^ 
pends  on  that  contract;  so  that  if  the  contract  to  carry 
the  goods  be  illegal,  no  action  bottomed  in  that  con- 
tract, and  arising  out  of  a  non-performance,  or  ill-per- 
formance of  that  contract,  can  be  sustained.     The  con- 
tract is  to  carry  goods  from  London  to  Buenos  jiyres. 
TTie  objection  to  it  is,  that  Buenos  Ayes  is  within  the 
limits  described  in  the  act  of  9  Ann,  c.  2 1.  ss.  46^  47,  48, 
and  49.,  within  which  limits  the  sole  trade  is,  by  that 
act,  secured  to  the  South  Sea  Company,  and  to  fsuch 
persons  as  they  shall  authorize  by  their  licence  to  trade 
thither :  and  it  is  stated  in  the  case  that  no  licence  had 
been  obtained  from  the  South  Sea  Company  for  this  ship 
or    these   goods.      No  prghibition  can  be  stronger 

against 
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against  freighting  or  fitting  out  any  ship  or  vessel,  or        1814* 

lading  or  putting  on  board  any  goods  or  merchandizes        —— 

,  1V1LKINS0B1 

with  intent  to  trade  at  any  places  within  those  limits :         againsr 

the  question  therefore  on  this  part  of  the  case  is  re^ 
duced  to  the  point  whether  this  trade  is  made  legal  by 
the  statute  47  G.  3.  sess.  i.  r.  23.  The  order  in  coun* 
cil  of  17th  September  1806,  referred  to  in  the  case,  is 
not  contended  to  be  of  force  to  dispense  with  the 
prohibition  contained  in  the  stat.  of  Anne ;  and  to  be 
8ure  it  could  not  for  an  instant  be  so  contended,  and 
was  therefore  very  properly  abandoned  at  the  outset  of 
the  argument :  it  can  only  be  called  in  aid  of  the  con- 
struction of  the  stat  47  G.  3.  That  act  recites  the 
Stat.  9  Ann,,  and  that  it  was  become  highly  expedient 
lor  the  general  commerce  of  all  his  majesty's  subjects^ 
and  for  the  encouragement  and  security  thereof,  that 
the  SotU/i  Sea  Company  should  not  be  deemed  to  be 
entitled  to  the  sole  trade,  whenever  any  of  the  places 
mthin  the  limits  should  be  acquired  6y,  or  come  into  the 
possession,  or  be  under  the  dominion  or  protection  of  his  ma'- 
jesty,  his  heirs  and  successors;  it  therefore  enacts, "  that  so 
much  of  the  stat.  of  Anne  as  vests,  or  may  be  deemed  to 
have  vested,  in  the  South  Sea  Company  the  exclusive  pri- 
vilege of  trade,  to  those  parts  within  the  limits  prescribed 
by  the  stat*  oiAnne,  which  now  are,  or  at  any  time  here^ 
after  shall  or  may  be  belonging  to,  or  in  the  possession,  or 
under  the  dominion  or  protection  of  his  majesty,  his 
heirs  and  successors,  and  all  powers,  rights,  and  pri- 
vil^es  to  the  said  South  Sea  Company  by  the  said  act 
given  and  created,  for  carrying  on  such  trade,  and  all 
penalties  and  forfeitures  by  the  said  act  declared  and  en^ 
acted  for  securing  the  same,  and  for  preventing  his  ma-» 
Jjesty's  subjects  from  carrying  on  trade  contrary  to  the 

pro^ 
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1814.        provisions  of  the  said  act,  shall  be  and  the  same  it 

WiLKiNsott     hereby  declared  to  be  absolutely  repealed,  and  shall  be 

(gainst         deemed  and  taken  to  have  ceased  and  determined  from 

LOUOOMSACK. 

and  after  the  17th  September  1806,  to  all  intents,  con- 
structions, and  purposes  whatsoever."  The  recital  of 
this  act  explains  the  intention  of  the  legislature,  viz.  to 
take  away  from  the  Souik  Sea  Company  the  sole  trade 
within  the  limits  defined  by  the  stat  of  Anne,  whenever 
any  of  the  places  within  those  limits  should  be  acquired 
by,  or  come  into  the  possession,  or  under  the  dominion 
or  protection  of  his  majesty  ;  and  the  enacting  part 
pursues  that  intent  disclosed  by  the  preamble,  for  it 
enacts  that  so  much  of  the  stat  of  Anne  as  vests  in  the 
South  Sea  Company  the  exclusive  privilege  of  trade  to 
those  parts  within  the  limits  which  now  are  or  at 
any  time  hereafter  shall  or  may  be  belonging  to,  or  in 
the  possession,  and  under  the  dominion  of  his  majesty, 
and  all  powers  and  privileges  granted  to  the  Company 
for  carr}dng  on  such  trade,  and  all  penalties  and  for- 
feitures for  securing  the  same,  and  for  preventing  his 
majesty's  subjects  from  carrying  on  trade  contrary  to 
the  provisions  of  that  stat,  shall  be  absolutely  repealed. 
So  far  there  is  nothing  in  the  enactment  of  the  statute  ex- 
tending the  preamble  or  contrary  to  it :  but  It  has  been 
contended  that  the  latter  words  of  the  clause,  viz.  "  and 
shall  be  deemed  and  taken  to  have  ceased  and  deter- 
mined from  and  after  the  17th  September  1806,  to  all 
intents,  constructions,  and  purposes  whatsoever,"  carry 
the  repeal  of  Ae  stat  of  Anne  beyond  the  intent,  as 
expressed  in  the  preamble,  and  legalize  the  trade,  not 
only  to  such  places  within  the  limits  as  at  the  time  of 
passing  the  act,  or  at  any  time  after,  were  or  should  be 
in  the  possession  or  under  the  dominion  of  his  roajestyy 

but 
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but  to  all  places  which  before  the  passing  of  the  lEict        1814* 
were  so,  or  at  least  legalize  every  act  of  trade  in  con-         — — 

Wilkinson 

travention  of  this  stat  of  Anney  done  from  and  after         axainst 
the  17th  September  1806.     But   to   this  construction 
of  the  latter  words  of  the  act  of  47  Geo.  3.  we  cannot^ 
upon  consideration,  feel  ourselves  warranted  in  acceding. 
The  date  of  1 7th  September  inserted  in  the  act,  being 
the  date  of  the  order  in  council  legalizing  the  trade 
to  Buenos  Ayres^  may  induce  a  suspicion  that  the 
legislature  meant  to  effect  tha^  which  the  order  in 
council  of  that  date  professed  to  do,  but  which  it  was 
incompetent  to  do ;  but  we  are  unable  to  find  suffici«it 
words  to  carry  it  to  that  extent ;   and  indeed  unless  the 
latter  words  of  the  clause  are  understood  with  reference 
to  the  places  which  now  are  or  hereafter  shall  or  may  be 
in  possession  and  under  the  dominion  of  his  majesty 
they  cannot  stop  short  of  a  total  repeal  of  the  statute  of 
Anne  as  to  all  places  whatsoever,  and  must  take  away 
entirely  the  exclusive  trade  of  the  South  Sea  Company 
throughout  the  whole  limits  described  in  that  stat: 
a  construction  which  would  require  more  plain  and 
precise  words    to    authorize  than  this  act  contains. 
Taking  if  therefore  that  the  restrictions  imposed  by  the 
5tat  of  Anne  on  the  trade  to  Buenos  Ayres  are  not 
rdaxed  by  the  order  hi  coimcil,  nor  by  the  act  of  the 
47th  of  the  king,  except  as  to  such  places  as  at  the  time 
of  passing  that  act  were,  or  at  any  time  since  have  been 
in  our  possession,  and  that  at  the  time  of  the  shipment 
of  these  goods,  and  commencement  and  continuance  of 
this  voyage,  Buenos  Ayres  was  not  in  our  po6se8si<»i| 
there  seems  to  be  no  ground  on  which  to  rest  the 
plaintiff's  right  to  recover.     The  duty  on  the  part  of 
the  dfifeodaot  to  cany  safely  cannot  pombly  be  de^ 
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1814.        tached  or  separated  from  the  contract  to  carry  ih» 

■         goods  on  the  voyage :   the  voyage  is  prohibited  by  law, 

^agahs]^^     and  any  contract  to  perform  that  voyage  is  of  cowas/t 

LovDOMSACK.    impliedly  and  by  consequence  prohibited,  and  no  duty 

cim  arise  out  of  a  contract  so  prohibited.     The  freight 
for  the  carriage  of  the  goods  has  been  paid ;   but  if  thd 
consideration  for  such  freight  is  illegal,  the  performance 
of  it  cannot  be  enforced,  for  that  would  tend  to  en- 
courage, rather  than   to  defeat,  every  infringement  of 
the  law :    it  is  like  a  premium  of  insurance  paid  on  all 
illegal  voyage,  which  cannot  authorize  the  assured  to 
call  on  the  underwriter  to  perform  his  part  of  such  con-* 
tract ;  or  like  a  price  paid  for  the  smuggling  prohibited 
goods  into  the  country,  which  can  never  be  made  the 
foundation  of  an  action,  either  for  not  bringing  the 
gbods  at  all,  or  not  bringing  them  in  a  perfect  undetei- 
riorated  state.     The  only  remaining  argument  in  &voar 
of  the  plaintiff  was,  that  here  had  been  no  wi^id  con* 
traventioQ  of  the  law;    both  parties  thought  they  were 
acting  legally :  but  their  misapprehension  of  the  fisu;t,  or 
the  law,  cannot  alter  the  character  of  the  contract^ 
which  the  Court  is  called  upon  by  this  action  to  enforce. 
This  in  substance  cannot  be  distinguished  from  the  case 
oiTouLminy.  Anderson^  i  TaunL  227.;  though  in  cir- 
cumstances some  difference  may  be  found,   the  l^al 
result  is  the  same.     With  every  inclination  to  sustain 
the  claim  of  the  plaintiff,  if  by  law  we  had  been  sano* 
tioned  in  so  doing,  we  cannot  discover  any  legal  ground 
on  which  his  case  can  be  satisfactorily  placed.     The 
consequence  is  that  the  rule  to  shew  cause  why  a  non« 
suit  should  not  be  entered,  and  which  was  enlarged  in 
order  to  bring  the  question  before  the  Court  in  the  form 
of  a  case^  must  xiow  be  made  aj^solute,  and  a  nonsuit 
entered. 
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l!iie  King  against  The  Justices  of  Gloucester-  ^of^- 

SHIRE.  3^"^*^^ 

RULE  for  a  mandamus  to  the  justices  of  Gloucester-^'.  By  51  g. 3. 
, .  .  ,  tf.6i.  (indosars 

sniref  to  cause  continuances  to  be  entered  to  their  act)  the  party 

next  general  quarter  sessions,  upon  the  appeal  of  iJ.  any"Mng  done 

Xjiighty  vicar  of  Tewkesbury,  against  an  order  of  the  [h/act^ma'^  *"' 

Commissioners  actinst  under  the   ciG.  ^.  c.  61.  (local  appeal  to  the 

^  "^  "^  ./^  quarter  sessions 

i^id  personal,  not  printed,)  for  inclosing  lands  in  the  within  fix  ca- 

hBiniet  of  Fiddingtcm,  Sic.  iplh^rul: 

The  affidavit  in  support  of  the  rule  Stated  that  J&2igA/,  ThroommisK 

^  vicar  of  Tewkesbury^  was  entitled  to  the  corn  tithes  JJI'adc"  n"all^'*^ 

Brisimr  out  of  the  lands  within  the  hamlet  of  Fidding"  "»«"*.  «pon  the 

^  .  .     .  ^      map  to  the 

tons  that  by  the  said  act  the  commissioners  were  au-  vicar  in  lieu  of 

thorized  and  required  to  set  out  and  allot  to  Knight  ^hich  the  vicar 

(inter  alios)  in  lieu  of  his  said  tithes,  such  parts  of  the  meeting  held* 

lands  intended  to  be  divided  and  allotted  as  in  their  ^oy^mher  iZt%^ 

»  and  appointed 

judgment  should  not  be  of  less  value  than  one-fifth  of  *"  agent,  who 

•  A      t  .     .       1  11./.  attended  a  sub- 

the  arable,  &c.  And  it  is  also  enacted,  that  if  any  person  sequent  meet- 

or  persons  shall  think  themselves  aggrieved  by  any  thing  a^feMtion  wu 

done  in  pursuance  of  this  act,  they  may  appeal  to  any  man^whi'hth 

ffeneral  quarter  sessions  which  shall  be  held  for  the  ^&^^^  approTcd. 

^  *  ...  *"**  *'  ^as  un- 

oounty  of  Gloucester ,  within  six  calendar  months  after  derstood  that 

such  cause  of  complaint  shall  have  arisen.     The  com-  the  vicar's  allot* 

jnissioners  made  their  allotments,  and,  among  others,  conciied;  in 

allotted  to  Knight  certain  parcels  of  land  in  lieu  of  his  thrcommi^'^ 

said  tithes,  and  in  pursuance  of  the  41  G.  3.  c.  1 09.  s.  14.  *j°"^{*  ^*T*  "*** 

(the  general  inclosure  act)  gave  notice  in  writing,  affixed  *\ad  ordered  all 

to  the  church  door,  dated  the  22d  oiNoo.i%i'ii  that  cease  from  the 

29th  of  Septenf 
ber  then  last : 

Held  that  the  Tlcar  was  not  out  of  time  to  appeal  to  the  neit  quarter  sessions  sJter  that 

aotice. 

thejr 
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1814.        they  had  ordered  and  directed  that  all  tithes,  both  gred 

""""•        and  small,  moduses  and  other  payments  in  lieu  thereof 

'   aj  iinit         should  cease  and  determine,  and  be  for  ever  extinguished 

GLoucTsTKEt    ^^'^^  ^"J  after  the  29th  of  September  then  last,  from 

•uisx.         which  day  they  had  made  their  allotments.     iCnighi 

being  dissatisfied  with  the  allotments,  entered  his  appeal 

at  the  Epiphany  sessions  18 14  (being  within  six  montht 

of  the  date  of  the  above  notice)  against  the  ordex^  of  ^tut 

Commissioners,  and  the  allotments' made  to  him;  whidi 

appeal  came  on  at  the  following  Easier  sessions,  and 

was  dismissed  on  the  ground  that  it  was  not  made  in 

time. 

The  affidavits  against  the  rule  disclosed  a  Varietf  of 
meetings  held  by  the  commissioners  in  1 8 1 2  for  the  pnx^ 
pose  of  receiving  the  claims,  taking  the  preparatory  mea- 
sures for  making  the  allotments,  and  hearing  the  btgec- 
tions  of  the  several  proprietors ;  at  one  of  which  Knigki 
made  his  claim,  and  afterwards  in  November  of  the  same 
year  attended  and  inspected  his  allotment  on  the  nu^ 
and  appointed  one  Sandilands  his  agent  in  the  bnaioea^- 
requesting  that  all  matters  might  be  referred  to  lum« 
Sandilands  afterwards,  on  the  1 8th  Nov.  1 8 1 2,  attetidedf 
when  some  alteration  was  made  in  the  map,  which  he 
approved,  and  accepted  the  allotments  on  behalf  of 
Knigkty  declaring  that  the  alteration  would  be  beneficial 
to  him ;  and  it  was  fiilly  understood  that  all  objedioni 
to  his  allotments  were  reconciled  and  finally  arranged 
at  that  meetings  and  that  possession  of  all  the  allotments 
was  to  take  place  firom  the  29th  of  September  preced- 
ing; ftom  which  day  the  payment  of  all  tithes  was  to 
cease.  Both  Kni^tj  and  Sandilands  on  his  behalf  al^ 
terwards  ofiered  to  let  the  said  allotments  to  several 
persons;  and  in  one  instance  it  appeared  that  Sandilands 

7  offisred 
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^Mbred  diem  bom  MuhadmoM  1814.     The  affidavits        x8i4* 

also  stated  that  the  hearing  of  the  appeal  against  the       " 

orfhr  of  the  oommissionen,  at  the  Ecoter  sessions,  occOf*        mmS^ 

The  Jtiriees  ^ 


SBlftt. 


neariy  two  whole  days;  and  that  the  justices  dis-    olouck"** 
missed  the  appeal,  being  of  opinion  that  the  cause  of 
complaint  o£  Knighiy  if  ainy,  arose  upon  the  setting  out 
and  arranging  the  allotments  in  Nov.  1812,  and  not 
from  the  notice  of  extinguishment  of  tithes  delivered  to 

in  SepUmberiSi^' 


The  Attomey-General  and  Campbell^  who  shewed 
cause  against  the  rule,  contended  that  the  appellant 
came  too  late  with  his  appeal,  inasmuch  as  the  time  for 
making  it  was  within  six  months  after  Noroend>er  18129 
when  his  allotment  was  set  out    The  cause  of  complaint 
was  the  having  an  insufficient  allotment;  for  if  the  allot- 
ment had  been  sufficient,  the  ceasing  of  the  tithes  would 
not  have  been  any  grievance;  and  therefore  though  in 
fonn  the  appeal  aflumed  the  colour  of  being  an  appeal 
against  the  notice  given  by  the  commissioners  for  die 
ceasing  of  the  tithes,  yet  in  substance  the  only  question 
was  upcm  the  sufficiency  of  the  allotment     But  there 
was  a  pn^r  time  for  agitating  that  question,  viz.  withixt 
VOL  months  from  Nao.  1812,  when  the  allotment  was 
fbally  arranged.     In  Rex  v.  Justices  of  WiUs  (a),  upon 
a  similar  question,  the  Court  held  that  the  time  for  ap* 
pealing  began  to  run  from  the  period  when  the  allot* 
ment  to  be  made  to  the  party  was  arranged,  without 
waiting  for  the  final  award  of  the  oommissionenk 

Abbott  and  Bichardson  contrd,  insisted  that  nothing 
final  as  to  the  allotments  took  place  in  18 129  nor  does 

[a)  nEasUzs'^ 

Vol.  III.  K 


s*-. 


9ui%m* 


130  CASES  IN  TRINITY  TERM 

18x4;        it  appear^  as  in  Rex  v.  Justices  of  Wilis  it  did,  tliat  t&e 

— "—        appellant  or  any  other  of  the  proprietors  took  possessioir 

awaiMsi         of  their  allotments  at  that  time^  although  it  is  stated' 

Ctovczmi^    ^^  ^^  ^'^^  understood  that  possession  was  to  be  taken, 

and  the  pajripent  of  tithes  to  cease,  from  the  Mtehad^ 
mas  preceding.     But  that  is  quite  inconsistent  with  the  "^ 
subsequent  notice  of  the  commissioners  that  the  tithes'^ 
were  to  e^ese  from  Michaelmas  1 8 1 3.   The  notice  thene*-" 
fore  shews  that  what  was  done  in  1812  was  not  coo-^ 
sidered  as  binding,  and  unless  something  conclusive  upoa 
all  parties  then  took  places  the  appellant  cannot  be  con^ 
duded  by  it. 

Lord  Ellenborough  C.  J.  What  finaT  dream- 
stance  is  there  in  the  transactions  of  18 12  to  make  the 
allotment  conclusive  upon  the  parties  ?  The  allotment 
to  this  appellant  was  not  per  se  a  grievance ;  nor  did  it 
necessarily  become  so,  until  there  was  a  ceasing  of  the 
tithes.  But  the  moment  it  was  coupled  with  a  deter- 
mination of  the  appeUanfs  right  to  tithes,  then  if  die 
allotment  was  an  insufficient  compensation  for  the  be- 
nefit which  he  before  enjoyed,  and  was  to  relinquirii,  it 
became  a  grievance  and  cause  of  compbuht* 

Dampier  J.  By  the  notice  of  the  commissioner^ 
the  tithes  are  to  cease  from  the  29th  of  September  1813, 
and  then  only  the  vicar  can  be  aggrieved,  and  is  to 
look  to  his  allotment  Until  the  tithes  ceased  th«  vicar 
could  not  be  aggrieved  by  the  faisufficiency  of  his  aIIot> 
metit.  And  before  that  time  nothing  final  seems  to 
liave  been  done  by  the  commissioners* 

Per  Curiam^  RiJe  absolute. 
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Blanchard  against  Bramble.  jwjw^, 

^  June  %^X.\L 

k  SSUMPSIT  for  goods  sold  and  delirered.    The   Parish  officert, 

action  was  commenced  against  the  defendant,  and   rnV^lTthdr'' 

•o  others,  one  of  whoin  was  churchwarden  and  the   '**^!IV'*  j*** 

'  entitled,  under 

lier  overseer  of  Kingston^  Dorset,  for  the  price  of  "ati-yyar.  i. 

C'S-  '^^^^  21  Joe  u 

ndry  parcels  of  bread,  the  greater  part  of  which  r.ic.  to  double 
IS  delivered  to  the  parish  officers  by  tbeir  order,  ju(igmcnt*as  in 
:t  one  pared  was  deliver^  to  them  by  the  order  of  juiTin  m  action 
ramhU,  actinfir  on  their  behalf,  and  the  bread  was  for  'wrought  agalnu 

'  o  '  them  foi  the 

e  use  of  the  poor  of  the  parish.     The  plaintiff  de*   pri<^  of  goods 

^  ^  ,  ,  sold  and  deli- 

ired  against  Bramble  only,  and  judgment,  as  in  case  vered  to  them 

.      r.  ^  ,.         ^      ^  •  1  .  for  the  use  oC 

m  nonsmt  for  not  proceeding  to  trial,  was  given   the  poor. 
punst   him.      A  rule   nisi  was  obtained   that   the 
[aster  might  tax  double  cpsts  under  the  stats.  7  Jac.  i. 
5«  and  21  JSzc.  I.  c.  12. 

Bmrough  shewed  cause,  and  relied  upon  Atkins  v* 
kanoell  (a)  to  shew  that  the  statutes  7  J^r.  i.  c.  5.  and 
ijacki.  c.i2^  giving  double  costs  to  churchwardens 
od  overseers,  and  persons  acting  in  their  aid,  do 
ot  ext^id  to  actions  brought  against  them  for  a  non- 
'wuii^f  such  as  the  non-payment  of  money  in  this 
aie.  The  statutes  relate  only  to  actions  for  a  mia!« 
easance,  for  they  use  the  words  <<  for  any  matter  or 
!iing  done''*  and  <<  shall  do  any  thing;*'  whereas  the  non-^ 
tymukt  of  the  price  of  a  thing  is  merely  omitting  to  do  it. 

W.  P.  Tauntanf  contr^,  endeavoured  to  distinguislt 
^  case  from  Atkins  v.  BamoeU,  because  that  was  an 

m 

(«)  $East.^%, 

K  2  action 
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1814.        action  for  money  paid  to  the  use  of  the  defendants 


Blanchaed 


parish  oflBcers  without  their  privity,  and  without  tlieii 
against         being  at  all  concerned  in  the  transaction,  and  therefoi 
could  not  be  said  to  be  for  or  concerning  any  matter  oi 


thing  done  by  them.     But  here  the  order  for  the 
and  the  purchasing  and  distributing  it  to  the  poor  wi 
an  act  done  by  the  parish  officers  in  the  execution 
their  office,  and  by  the  defendant  in  their   aid 


assistance.  And  it  is  no  objection  to  the  allowance  of 
double  costs  that  the  form  of  the  action  is  assumpsit,  as 
it  was  admitted  in  Atkins  v.  Barmell.  And  in  WiUei 
▼•  Tydy  (a),  where  the  action  ^vas  assumpsit  for  mmiey 
received  by  the  defendant  as  collector  of  the  taxes 
treble  costs  were  allowed  upon  the  stat  i  Will.  So,  in 
OkeUy  V.  Salter  (6),  the  action,  which  in  the  rqport  ii 
called  trespass,  must  have  been  trespass  on  the  case  on 
promises,  being  brought  to  recover  back  money  voliiiH 
tarily  paid,  and  there  treble  costs  were  given  on  the 
stat  43  JS/12;.  C.2.  5. 19.  Also  ^€rtorC%  case  (c)  was  as- 
sumpsit, and  is  cited  and  recognized  as  such  in  i  Str^^o. 

Lord  Ellenborough  C.  J.  observed  that  in  the  case 
last  cited  there  was  a  wrongful  receiving  of  the  money  in 
the  first  instance,  which  was  an  act  done,  and  t^e  action 
"was  brought  upon  that  wrongful  receiving;  butbere  all 
'was  in  the  negative,  for  non-payment  is  not  an  act  dcme, 
but  an  act  forborne  to  be  done. 

Bayley  J.  The  action  is  not  brought  for  baying  {be 
bread,  but  for  not  paying  for  it,  which  is  a  mere  n<xi* 
feasance. 

Per  Curiam^  Riile  discharged. 

(tf)  Cartb,  188.  (f)  rdv.  176.  (c)  Comb.  3»2. 
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The  King  against  The  Commissioners  of  Ap-  7«^^^, 

peals  in  Matters  of  Excise. 

ILTOLCOMBEy   a  brewer  in  Southwarky    was  con-  TI»c  commii- 

yicted,  by  three  of  the  commissioners  of  excise,  in  peals  in  matters 

a  penalty  of  2oo/«  (mitigated  to  i8o/.)  upon  an  inform-  not  reject ^the* 

ation  exhibited  against  him  by  one  Colliery  for  being  JJ^JI^^tMi. 

the  proprietor  of  a  private  stilL     Airainst  that  convic-  ^«'*^/<>«'  ^^^ 

*      •  *  ^  appellant,  upon. 

tion  he  appealed  to  the  commissioners  of  appeals*  and  *pp«*'  to  them 

*^*  against  i  con- 

upon  the  hearing  of  the  appeal  before  three  of  them,   ▼iction  by  the 

-         .  ,      .  commissionerf 

tendered  several  witnesses,  whom  be  proposed  to  swear  of  excise,  npon 
and  examine  on  his  behalf,  but  who  had  not  been  exa-  iJdi^witnesser 
mined  on  the  original  hearing  before  the  commissioners  ^f  "^^  "o|  *»** 
of  excise,  and  were  therefore  objected  to  as  inadmissible  p''«"»»l  hear- 
by   the   respondent.      Some  of  the  witnesses,   whom 
Holcombe  so  tendered  and  proposed  to  examine,  werq 
in  confirmation  of  fiicts  which  had  been  sworn  to  and 
given  in  evidence  on  his  behalf  by  a  witness  examined 
for  him  upon  the  original  hearing;  others  were  to  con- 
tradict a  part  of  the  testimony  given  against  him  upon 
the  original  hearing;  and  others  were  to  new  or  expla- 
natory matter,  or  to  that  effect     The  commissioners  of 
appeals  declined  admitting  any  of  these  witnesses ;  and 
as  it  had  long  been  a  subject  of  controversy,  whether 
any  witness,  who  had  not  been  examined  before  th^ 
commisaioners  of  excise,  was  admissible  before  them^ 
although  the  original  witnesses  might  be  examined  ber 
fore  them  to  additional  or  subsequent  matter,  adjourned 
the  appeal,  in  order  to  have  the  opir^ion  of  this  Courts 
Accordingly  a  rule  nisi  for  a  mandamw  to  the  com- 
miflsionerB  of  appeals  was  obtained  in  last  Hilary  term, 

K  3  com- 


Appeals,  &C. 
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18 1 4.        commanding  them  to  proceed  to  the  exammation  of  the 
_^    „  matter  of  fact  mentioned  in  the  conviction  of  Hokombej 

The  Kino 

agnuist        and  to  swear  and  examine  all  competent  witnessed  to  be 

The  Com-  1,1,  t  •  J 

inittioners  of  produced  on  the  hearing  of  his  appeal  against  the  said 
conviction.  And  upon  the  motion  the  case  of  JBreedan 
V.Gill  {a)  was  mentioned,  and  also  the  stat  486.3. 
r.74.  s.  15.,  which  specially  provides  that  upon  appeals 
against  convictions  relating  to  malt,  the  same  witnesses 
who  have  been  before  examined  upon  the  original  hear- 
ing, and  no  other,  shall  be  re-examined ;  from  which  it 
was  inferred  that  the  legislature  must  have  conceived 
that  without  such  a  negative  provision  other  witnesses 
would  not  be  excluded.  And  here  no  such  provision 
is  to  be  found  in  stat.  12  Car.  2.  c.  24.  5.45.,  which 
gives  this  appeal. 

The  Aitamey-Generalj  ParJc^  Dauncet/j  and  Gaselee 
shewed  cause  in  Easter  term,  and  relied  upon  the  long 
and  almost  uniform  practice  that  had  obtained^  since 
the  Stat  1 2  Car.  2.  c.  24.,  to  admit  no  other  witnesses  Be- 
fore the  commissioners  of  appeals,  than  such  as  had 
been  examined  upon  the  original  hearing.  And  they 
mentioned  one  instance  in  particular,  in  which  the  late 
Mr.  Sous  attended  for  the  appellant,  and  though  he 
expressed  his  indignation  at  the  practice,  he  did  not 
move  the  Court  They  also  argued  from  the  nature  of 
an  appeal,  which  meant  a  reference  to  others  of  some- 
thing which  has  been  done  before,  and  not  of  a  matter 
entirely  new,  that  the  practice  was  consonant  to  reason, 
which  limited  the  inquiry  upon  the  appeal  to  such  evi- 
dence as  had  before  been  given ;  and  that  although  in 

la)  iLlRt^,  319.    S.  C.  1S0A.  S55*    5  Mod.  %^l, 

some 
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^vome  instances  perhaps  better  lights  might  l^  afibrded        1814. 

•by  admitting  fresh  evidence,  yet  such  a  practice  would        — 

wholly  alter  the  nature  of  this  proceeding,  and  pro-  against 
-bably  lead  to  a  virtual  destruction  of  the  original  juris-  ^\^one!t'^ 
-diction  of  the  commissioners  of  excise,  because  the  trial  Appeals  &*• 
i>efbre  them  would  always  be  made  a  mere  trial  of  form. 
And  great  hardship  might  also  ensue  to  the  prosecutor 
£rom  such  a  practice^  because  by  stat.  t  5  Car.  2.  c.  1 1. 
^  19.  if  upon  appeal  the  original  judgment  shall  be  re- 
versed, the  prosecutor  shall  pay  double  costs ;  the  con- 
.fiequence  of  which  might  be,  that  though  the  prosecutor 
might  be  well  warranted  in  resisting  tlie  appeal  upon 
^e  original  case,  yet  before  the  commissioners  of  appeal 
ihe  appeUant  might  make  a  new  case^  and  the  prose- 
cutor might  find  himself  mulcted  in  double  costs  nolens 
▼olens.  And  therefore,  for  avoiding  ihese  inconvc- 
jiicnoesy  the  proceeding  upon  this  appeal  shall  be  re- 
gulated in  the  same  manner,  as  upon  appeal  to  parlia^ 
ment  from  decrees  of  courts  of  equity,  or  the  courts  of 
Scotlofu^  upon  which  no  new  evidence  is  admitted  in 
the  House  of  Lords  on  any  account  (a).  And  upon  a 
writ  of  attaint,  which  is  also  analogous  to  this  p]^ 
ceeding,  because  there  if  the  verdict  be  found  a  fiilse 
one  the  attainted  jurors  incur  a  forfeiture,  he  that 
lirings  the  attaint  can  give  no  other  evidence  to  the 
grand  jury,  than  what  was  originally  given  to  the 
petit  (d).  Also  upon  motions  for  new  trials,  the  Courts 
decide  whether  a  new  trial  shall  be  granted  or  not, 
upon  the  Judge's  report  who  tried  the  cause;  and  the 
reason  why  the  sessions,  upon  appeal  against  orders  of 
jremgvgly  are  not  confined  to  the  evidence  given  before 

(j)  Set  Gilb,  Bqmtj  Ref,  155, 1$^  (*)  See  3  BL  Cmm.  401. 
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x8i4«        the  removing  justices  is,  because  tlie  order  of  removal 
is  An  ex  parte  proceeding  and  made  upcm  ex  parte  evi- 
tgainst        dence;    and  their  practice  of  hearing  new  evidence 
ntuiocicri  of    upooEi  appeals  against  convictions,  v^here  the  same  lea- 
Appeal^  *c    ^^  ^j^j^  jj^^  apply,  is  only  to  be  accounted  for  by  sup- 
posing that,  for  uniformity's  sake,  they  assimilated  the 
one  to  the  other.     And  as  to  the  case  o(  Breedon  v. 
GiUy  it  only  decided  that  the  commissioners  of  appeals 
ought  not  to  proceed  on  the  written  examination  of  the 
witnesses  before  the  commissioners  of  excise,  but  ought. 


%o  hear  those  witnesses  again  viva  voce;  but  not  that~ 
they  ought  to  hear  new  witnesses.  And  the  48  G^  3^ 
«k74.5. 15.,  so  far  from  being  introductory  of  a  new^ 
practice,  was  passed  for  the  purpose  of  removing  doubts^ 
and  is  declaratory  of  the  ancient  practice. 

Marryat  and  Laxioes,   contra,   argued  that  the  wit- 
nesses tendered  by  the  appellant  before  the  commis — 
aioners  of  appeals,  ought  to  have  been  received,  altboviglB. 
they  were  not  examined  upon  the  original  hearing.  An& 
]f  the  Court  should  hold  to  what  has  been  said  to  b^ 
the  practice,  .the  consequence  will  be,  that  this  dause  o£* 
Stat.  1 2  Car,  2.  must  be  construed  in  two  different  wajrs^ 
though  it  uses  the  same  words,  according  to  whether* 
the  appeal  shall  happen  to  be  from  a  conviction  before 
the  chief  commissioners,  or  from  a  conviction  before 
the  sub-commissioners,  where  the  appeal  is  given  to  the 
quarter  sessions;  and  certainly  the  sessions  adopt  a  dif- 
ferent practice.    And  this  practice  of  the  commissiimen 
is  probably  of  recent  and  not  very  familiar  usage^  for 
Aeir  jurisdiction  lay  dormant  for  some  time,  and  «» 
only  revived  about  30  years  ago,  when  a  new  conmiis- 
w>n  issued;  since  which  time  not  more  than  between 

20 
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'20  and  30  ^pcals  have  come  before  them.  But  even 
upon  their  practice,  it  is  admitted  that  they  do  allow 
the  original  witnesses  to  be  examined  to  new  matter; 
which  is  conceding  all  that  is  required,  for  if  they  may 
hefurnew  matter,  why  may  they  not  hear  new  witnesses? 
And  as  to  the  argument  deduced  from  the  nature  of 
an  appeal,  it  may  be  answered  that  no  instance  can  be 
stated  where  a  court  of  appellate  jurisdiction  upon 
matter  of  fact  as  well  as  law,  is  restrained  to  the  same 
evidence  as  was  given  in  the  court  below.  The  prac* 
tice  upon  the  granting  of  new  trials  is  the  reverse;  if 
the  party  is  admitted  to  a  new  trial,  it  is  usually  upon 
a  -case  to  be  made  de  novo ;  and  the  discretion  of  the 
Court  in  granting  the  rule  is  so  far  from  being  con- 
fined to  the  facts  upon  the  former  trial,  that  they 
almost  as  frequently  grant  it  upon  affidavit,  as  upon 
the  Judge's  report  In  the  same  manner,  not  only 
upon  appeals  against  orders  of  removal,  which  are 
open  to  the  observation  made  upon  them,  but  in  every 
case  of  appeal  to  the  sessions,  both  parties  are  at 
liberty  to  examine  all  competent  witnesses  on  their 
fadial^  without  regard  to  whether  they  have  been  exa- 
mined before  or  not.  And  in  Breedon  v.  Gill  there 
could  have  been  no  reason  for  the  Court's  granting 
the  rule  for  a  prohibition,  if  they  had  thought  that  the 
commissioners  of  appeal  could  not  go  out  of  the  ori^ 
ginal  Case,  which  appeared  upon  the  depositions  and 
written  examination  of  the  witnesses;  but  the  Court 
held,  upon  the  intent  of  the  act,  that  the  commissioners 
cnight  to  examine  the  witnesses  de  novo :  and  one  rea- 
son given  was,  because  the  first  sentence  might  be  by 
defiuilt ;  which  clearly  imports,  that  if  it  had  been,  the 
party  might  afterwards  adopt  a  di£ferent  course.     And 

as 
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a0  to  the  proceedings  upon  appeal  in  tiie  House  of 
Lonls,  the  reason  is  that  they  only  sit  as  a  court  of 
error  in  law,  and  not  upon  the  fact,  and  therefore  can« 
not^scanuDe  witnesses;  but  here  the  commisstonere  are 
expressly  authorized  and  required  to  examine  the  mat* 
ter  of  &ct  upon  the  oath  of  witnesses.  The  proceeding 
upon  a  writ  of  attaint  is  also  diverso  intuitu ;  for  that 
Ueth  to  inquire  whether  a  jury  has  given  a  fietlse  ^verdict, 
and  to  punish  them  if  found  fidse ;  it  would  therefiire 
be  absurd  to  produce  new  evidence,  and  to  condemn 
the  former  jury  for  not  believing  evidence  which  they 
never  heard ;  but  yet  the  jury,  against  whom  the  writ 
is  brought,  may  produce  new  matter,  in  affirmance  of 

*  theh^  verdict  (a),  because  they  may  have  acted  upon 
cadence  of  their  own  knowledge,  which  never  ap- 
-ptored :  so  that  there  the  restraint  continues  no  longer 

'  than  the  reason  of  the  thing  requires.  And  as  to  die 
'  tiardship  likely  to  ensue  to  the  prosecutor  from  allow- 
teg  fresh  evidence,  because  by  the  stat  15  Car.  2.  he 
will  be  liable  to  double  costs  in  case  th^  original  judg- 
ment shall  be  reversed,  the  same  objection  applies' to 
the  awarding  of  costs  in  every  case  of  appeal  before  the 
sessions;  and  in  the  present  case  it  should  be  recoUetted 

*  tliat  whatever  hardship  may  arise  from  the  practice^  it 
is  mutual,  for  in  case  of  affirmance  of  the  judgment  the 
appellant  is  liable  to  the  like  costs.  And  if  the  hard* 
ahip  on  one  side^  as  it  regards  the  costs,  is  to  have 
weight,  much  more  shall  the  hardship  on  the  other 
ttde,  where  the  party  is  mulcted,  not  only  in  the  costs 
but  in  the  penalty,  which  is  the  principal  matter  of  the 
eonvictiOD.    And  suppose  the  appellant  has  been^coiv 


(f)  ^incb.  ^  486b 
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dieted  on  the  testimony  of  a  witness,  of  whom  i£  he  had        1 814. 
had  notice,  he  would  have  been  in  a  condition  to  pfove         ■ 
him  in&mons  and  unworthy  of  belief;  what  injustice         ogatMst 
would  follow  unless  this  proof  might  be  adduced  upon     ,^^^^J^f 
the  appeal.     Therefore  the  Court  will  not,  without     AppistKA*. 
positive  words  of  the  statute  to  prohibit  the  caUing  of 
jiew  witnesses,  give  effect  to  an  anomalous  practke^  M, 
practice  it  can  be  called,  merdy  upon  a  partial  icon- 
sideration  of  a  supposed  hardship. 

r 

At  the  conclusion  Lord  Ellenborough  C.  J.  ob- 
served that  this  was  a  case  of  grave  importance,  and 
had  been  argued  with  that  industry  and  ability  which 
it  deserved*  Some  inconvenience  would  be  likely  to 
follow  in  either  way  of  considering  the  case;  on  the 
one  hand,  it  would  be  inconvenient  that  a  party  who 
had  merits  should  be  deprived  of  the  opportunity  of 
producing  his  proof;  on  the  other  hand,  it  would  be  a 
grievous  inconvenience  that  a  party  who  has  brought 
forward  the  whole  of  his  case^  and  regularly  obtained  a 
coovictioiiy  should  be  made  liable  for  douUe  costs  upon 
the  production  of  fresh  evidence  by  tlie  party  convicted. 
The  practice^  which  was  stated  to  be  of  old  time,  and 
there  was  nothing  to  the  contrary,  was  worthy  of  con- 
oderalion;  and  certainly  the  provision  in  the  malt-act 
jeemed  to  be  founded  on  a  supposed  analogy  to  some 
such  existing  practice  under  the  excise  laws.  Under 
these  circumstances,  it  would  be  rash  to  decide 
i^rainst  the  practice,  except  upon  full  consideration: 
however  the  argument  had  thrown  difficult  in  the 
way  of  it;  for  although  only  the  same  witnesses  should 
be  re-examined,  yet  if  they  were  allowed  to  speak  to 
other  fikctsy  that  would  be  directly  admitting  firesh  evi- 
dence; 
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dendc;    and  supposing  they  were  confined,  as  far  a^ 
might  be,  to  the  same  facts,  yet  their  re-^xaininati<m 
aiahst         would  always,   to  a  certain  degree,  be  productive  of 

The  Gom- 

misMonerf  of     fresh  evidehce,  as  it  could  not  be  supposed  that  any 

ApiyaU-  Aft. 

witnesses  could  give  their  testimony  precisely  in  the 
same  form  and  substance  as  upon  a  prior  examination; 
and  the  malt-act  forbids  only  the  examination  of  other 
witnesses,  but  not  their  being  examined  to  other  facts. 

Cur.  ado*  vuU^ 

On  this  day  Lord  Eixekborough  C.  J«  delivered 
the  judgment  of  the  Court  in  substance  as  follows : 

This  was  a  rule  for  a  mandamus  calling  on  the  com- 
missioners of  appeal  to  hear  a  case,  brought  before 
them  by  way  of  appeal  from  the  judgment  of  the  com-* 
missioners  of  excise,  dc  novo.  Tlic  original  as  well  as 
appellate  jurisdiction  is  created  and  regulated  by  $tat. 
\2Car.  2.  C.24.  5.45.,  which  enacts,  ^^  that  all  forfeitures 
and  offences  made  and  committed  within  the  limits  6f 
the  chief  office  in  London^  shall  be  heard,  adjudged^  and 
determined  by  the  chief  commissioners  of  excise^  or  the 
major  part  of  them,  or  by  the  commissioners  for  appeals, 
or  the  major  part  of  them,  in  case  of  appeal  and  not 
otherwise;  and  all  forfeitures  and  offences  made  and 
committed  within  any  other  the  counties,  cities,  townsi 
or  places  of  the  kingdom  shall  be  heard  and  determined 
by  two  or  more  justices  of  the  peace,  and  in  case  of 
their  refusal,  by  the  sub-commissioners,  or  major  piMrt 
of  them ;  and  the  commissioners  for  appeals,  and  the 
chief  conunissioners  of  excise^  and  all  justices  of  the 
peace,  and  sub-commissioners  respectively,  are  autho- 
rized and  strictly  enjoined  and  required,  to  summon  the 
party  acciised,  and  upon  his  appearance  or  pcmtempt  ta 

proceed 
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proceed  to  the  examination  of  the  matter  of  fact,  and  1814. 
iqion  due  proof  made  thereof,  either  by  die  voluntary 
confession  of  the  party,  or  by  the  oath  of  one  or  more 
credible  witnesses,  to  give  judgment  or  sentence  accord-  The  Com- 
ing  as  in  and  by  the  act  is  ordained  and  directed,  and  AppcAU,  &<• 
bo  issue  warrants  under  their  hands  for  levying  'such 
Rnrfeitures  as  by  the  act  is  imposed  for  any  such  offence, 
^pon  the  goods  and  chattels  of  the  offender,  and  to 
cause  sale  to  be  made  of  the  said  goods  and  chattels,  if 
t^ej  shall  not  be  redeemed  within  14  days,  rendering 
tfi  the  party  the  overplus,  if  any  be,  and  for  want  of 
sufficient  distress,  to  imprison  the  offender  till  satis&c* 
tiou  be  made."  There  is  no  difference  whatever  marked 
pot  by  this  statute  between  the  mode  of  proceeding 
opon  the  original  hearing  in  the  court  below,  or  upon 
die  review  in  the  court  of  appeal;  nor  does  th^ 
15 Cor. 2.  C.I  I.  5.19.,  which  is  the  only  other  statute 
iq>on  this  subject,  make  any  such  difference.  The 
<i.9th  sect,  enacts,  "  that  no  appeal  in  any  cause  of 
excise  whatsoever  shall  be  admitted,  until  the  appellant 
jball  have  deposited  the  single  duty  in  the  hands  of  th^ 
coounissioners,  farmers,  or  sub-commissioners  of  exdse^ 
irhhin  whose  jurisdiction  or  division  the  cause  was 
4Mrigjnally  heard  and  determined,  and  have  given  secur 
■rity  to  the  commissioners  of  appeal,  or  justice  of  the 
peace  respectively,  where  such  cause  is  to  be  finally 
juijudged,  for  such  forfeiture  as  upon  such  hearing  and 
•determination  was  adjudged  against  him,  and  that  if 
iqx>n  the  hearing  and  determining  any  such  appeal  the 
iaid  original  judgment  shall  hi^pen  to  be  reversed  and 
made  null,  then  the  said  commissioners,  fiumers,  or 
sub-commissioners,  in  whose  hands  the  said  single  du^ 
'Waa    deposited,   shall   restore  the  same,  or  as  much 

thereof 
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i8i4«  thereof  as  diall  be  adjudged  by  the  commissioners  of 
— — ^  nppeels,  or  justices  of  the  peace  respectively,  to  tlicf 
i^dtef  appellant,  and  the  party  originally  prosecuting  shall 
jRi«Soii€fi  of  W  ^™  ^^®  double  costs ;  but  in  cose  the  first  judg- 
niefit  shall  be  affirmed,  the  party  appellant  shall  pn^ 
the  like  costs  to  the  commissioner  or  commimoners 
complained  of.*'  If  the  costs  in  case  of  reversal  had' 
been  directed  to  be  paid  by  the  commissioners,  insteatf 
of  by  the  party  prosecuting,  there  might  be  more  eo« 
lour  for  contending  that  they  ought  to  be  liable  upon 
the  hearing  of  the  original  evidence  only.  Bat  no  silch 
argument  applies  to  the  cose  of  the  party  who  ori^ 
ginally  prosecuted,  if  he  proceed  erroneously.  Tile 
party  prosecuting  was  a  volunteer,  and  might  choose 
whether  he  would  prosecute  or  not,  and  should  havr 
previously  ascertained  whether  he  ought  to  prosccvte. 
or  not;  but  the  commissioners  were  not  volunteers,  but 
could  only  proceed  upon  the  evidence  which  was  laid 
before  them  in  maintenance  of  the  charge;  and  tbei^ 
fore  to  mulct  them,  because  upon  another  state  of  fiicts 
a  diilerent  conclusion  ought  to  be  made,  would  be  fno- 
dttctive  of'  unjust  consequences.  The  case  of  Breedan 
y.  GiUf  I  Ltd. Bay.  219.,  zSalk.  ^^^^  5  Mod.  271.9  ia  a 
decisive  authority,  that  the  commissioners  of  appeals 
ought  to  administer  new  oaths  upon  the  appeal;  be- 
cause the  act  of  parliament  is  express,  and  has  given 
them  power  to  administer  oaths  for  the  same  purpose. 
And  therefore  a  prohibition  was  granted  quoad  the  ad- 
mitting of  the  depositions  taken  in  writing  before  the 
commissioners  of  excise.  But  it  is  said  that  though 
the  examination  of  the  witnesses  ought  to  take  place  de 
novo,  yet  the  same  witnesses  only  ought  to  be  heayd^  in 
conformity  with  the  stat   486.3.  c.74.  5.i5.»  w)iich 

enacts. 
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enacts,  that  the  same  witnesses,   and  no  other,  who         18 14* 
shall  have  been  before  examined  at  the  orifi^inal  hear-        - 

The  ICxNC 

ing,  shall  be  re-examined  upon  the  appeal.     But  that         ngamst 

Tnt  Pom  I 

Statute,   though  it  makes  the  law  in  futuro,   in  the     nuAmcn^ 

particular  case,    does   not  decide  tlie  law  in  other     AppesUiAci 

cases.    .In  the  absence,  then,  of  any  statute,  rule^  or 

authority,  in  favour  of  the  practice^  and  upon  the  an- 

thoritj  of  Breedon  v.  GiU  as  to  the  construction  and 

effect  of  the  stat.  1 2  Car.  a.  and  the  duty  of  the  com^ 

missioners,  I  cannot  think  the  generality  of  the  practice 

can  be  allowed  of  itself  to  prevail  against  the  reason  of 

the  thin^  and  sense  of  the  statute  as  it  is  to  be  col-» 

Jected  from  tlie  statute  itself,  and  the  declared  exposi« 

iion  of  it.     Indeed  upon  the  reasoQ  of  the  thing,  evi* 

'dencey  if  it  be  to  be  heard  agaiQ  from  the  mouths  of  the 

same  witnesses,  cannot  be  precisely  the  same ;  diiFe* 

rences  must  necessarily  arise  from  a  varied  recollection 

•of  the  witnesses;  and  unless  the  minutes  themselves  are 

.to  be  the  sole  evidence,  there  can  be  no  security  for  the 

identity  of  testimony.     Upon  the  whole,  we  tliink  that 

4he  statute  of  Car.  2,  requires  that  this  mandamus  should 

.be  granted.     If  any  inconvenience  is  likely  to  result 

from  this  determination,  the  legislature  must  be  applied 

to  to  remedy  it. 
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tmiI-^.  Quin  against  Reynolds. 

June  aSth. 

The  Covrt  held  /^^   MARRIOTT  moved  to  discharge  the  defendant 

midtt  lodg^  a  *  ont  of  custody  on  filing  common  bail,  upon  the 

dSciTdYntfin"*^  gTomid  of  his  having  been  detained  contrary  to  the  nilc 

cDftody  upon  q[  Court  Mich,  term  i  c  Car.  2.  s.  2.  (a).    He  stated  from 

mesne  process,  -^  ^   ' 

mfter  his  b^U  an  affidavit  of  the  defendant  that  in  the  beginning  of 

the  defendant  June  the  defendant  was  arrested  by  the  plaintiff  for 

oompLted  his  6oo/.  money  lent,  and  gave  bail  to  the  sherifi^  and  at 

bluiTll'*"'  the  return  of  the  writ  put  in  bail,  but  the  baU  not  jut- 

within  the  tilVinflr  he  rendered  in  discharire  of  his  bail.     On  the 

prison:  and  Jo  o 

that  he  was  not   2cth  of  June  in  the  morninir  the  bail  justified;  and  be* 

entitkdtohU         ^  ,     ,     ,       ,   p 

dlKhargc  upon  tween  II  and  12  o'clock  the  defendant  received  a  roLt 
the  sum  for  of  Court  for  his  discharge,  when  he  was  informed  by 
tainer  was  *  ^^  marshall's  clerk  that  a  detainer  at  the  suit  of  the 
!^Sc*tim"or  plaintiff  had  been  lodged  against  him  for  3250/.  some- 
t#ic  fint  arrest,    ^j^q  after  1 1  o'clock  that  morning.  And  it  was  sworn  that 

the  whole  of  the  supposed  debt  was  due  at  the  time  of 
the  first  arrest.  Upon  these  facts  he  contended  that 
the  defendant  was  constructively  delivered  so  soon  as  his 
bail  had  justified,  and  consequently  was  not  liable  to 
this  detainer;  and,  2dly,  that  it  being  sworn  that  the 
whole  was  due  at  the  time  of  the  first  arrest,  this  was  a 
second  arrest  fi^r  the  same  cause. 

But  Lord  Ellenborough  C.  J.  said,  as  to  the  last 
objection,  that  the  Court  would  not  determine  that  ques- 
tion upon  affidavit.     If  the  party  has  been  causelessly 

(«)  Ordinatum  est  quod  si  defendens  legitime  deliSeretur  mb  irrcfto 
super  aliquo  process,  idem  defendens  non  iterum  ancstabitnr  eodem 
tempore  ? irtute  alios  processus  ad  sectam  ejnsdero  querentis. 

16  arrested 
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•rrestfed  s  second  time,  .when  he  ought  to  have  beeii        r8i4. 
arrested  only  once,  he  may  brinir  his  action  for  ma-        ' 
ficicHisly  holding  him  to  baiL    And  upon  the  other        against 
point  he  said,  the  defendant  could  not  be  considered  as 
delivered  before  he  himself  knew  it. 

Batlet  J.  Is  it  not  the  practice,  when  the  bail  hat 
justified,  to  have  a  rule  for  their  allowance,  and  to  serve 
it  €Xk  the  plaintiff(a),  and  then  the  party  in  custody 
obtains  a  rule  for  his  discharge^  and  on  filing  common 
bail  is  entided  to  his  discharge  ?  But  though  bail  hat 
been  perfected,  yet  if  the  party  wilfiilly  remain  within 
die  walk  of  the  prison,  he  is  liable  to  a  detainer* 

Dampier  J.  The  words  of  the  rule  are^  **  Legitime 
cMiberetur  ab  arresto.''  Here  he  was  not  delivered: 
lie  was  within  the  walls  of  the  prison  at  the  time  when 
the  detainer  was  lodged. 

Pir  Curiam^  Rule  refused. 

(«)  See  4T.Jt  493.    %  B,&P,  341. 


Curtis  against  Potts.  r«^j^, 

^^  June  a8th. 

DEBT,     The  plaintiff  declares  that  disputes  existed  To  debt  on  tn 

-  -  .  1     1       1  /•     1  award  made  by 

between  hmi  and  the  defendant,  concerning  cer-  arbhratort 

tain  sums  of  money  due  firom  the  defendant  to  him  for  ^"t^f  them 

work  and  Libour,  &c  and  that  for  quietmg  the  said  dis-  S^S*  tiS!"* 

putes  they  agreed  to  refer  the  same  to  arbitrators,  who  J^j^jjj!^  ^ 

thereupon    awarded  that   the    defendant  should  pay  not  make  any 

'^  ^  '^  award  withia 

90/.  105.  to  the  plaintiff  when  he  should  be  thereto  re*  ^  reaionable 

_^_._-_^,         ,-  -  time,  adjttdgt^ 

quested,  of  which  the  defendant  had  notice^  and  was  iu. 
.  Vol.  IIL                       L.                                  thm 


Potts. 
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i8i4«        then  and  there  requested,  &c.;   2d  count,  that  the  ar* 
"~^        bitrators  awarded  that  the  defendant  should  pay  tht 

CVRTIS  .  '     "^ 

^gainst  same  sum  within  a  reasonable  time,  and  avers  that  a 
reasonable  tune  had  long  since  elapsed*  Plea,  nil  debet: 
adly^  that  the  arbitrators  did  not  make  any  award: 
3dly,  that  they  did  not  make  any  award  within  a  rea- 
sonable time :  and  the  two  last  pleas  concluded  with  a 
verification.  Demurrer  to  the  2d  and  3d  pleas  assigning 
for  cause  (inter  alia)  that  they  concluded  with  a  verifica- 
tion instead  of  to  the  country;  and  also  to  the  3d  plea 
that  no  request  to  the  arbitrators,  or  any  refiisal  hj 
them,  to  make  their  award  on  the  matters  in  the  counts 
maitioned,  or  either  of  them,  at  an  earlier  time,  is  al- 
leged in  such  plea. 
Joinden 

Martyatj  in  support  of  the  demurrer,  did  not  insist 
upon  the  objection  that  the  defendant  ought  to  have 
concluded  his  pleas  to  the  country  (a).  But  upon  the 
other  point  he  contended,  that  here,  no  time  being 
limited  to  t^e  arbitrators  for  making  their  award,  they 
had  an  indefinite  time.  As  if  a  power  be  given  to  A» 
generally,  A.  has  his  whole  life  to  execute  it  at  his  will 
and  pleasure ;  and  though  the  party  giving  the  power 
may  request  him  to  execute  it  within  a  reasonable  time^ 
and  if  he  neglect,  may  revoke  it,  yet  if  he  do  not  re- 
quest, and  A.  execute  the  power,  he  cannot  afterwards 
object  that  A.  did  not  do  it  within  a  reasonable  time. 
And  in  Newgate  v.  Degelder  {b)  the  submission  to  arbi» 

{a)  Sed  vide  Ceoke  t.  Wborwood,  a  Sound.  337.;  and  semb.  that  thoogh 
since  Stat.  j^Ann.  c.  16.  k  is  matter  of  form  only,  it  may  be  speciallf 
shewn  for  cause  of  demurrer.    %  Williams* i  Sound,  290.  ».  5. 

[h)  2  Kih.  10.  20.  24. 

Irators 
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trators  was  when  their  occasions  would  permit ;  and^t  18 14. 

was  on  those  particular  words  that  three  of  the  Judges  — — 

held  that  only  a  convenient  time  was  intended  to  be  gainst 
given ;  but  contr^  per  Windham^  and  that  the  arbitrators 
had  during  their  lives. 


Curwood^  contra,  argued  that  where  no  time  is  spe* 
cified  tor  the  arbitrators  to  make  their  award,  it  must 
be  intended  that  it  is  to  be  made  within  a  reasonable 
time;  in  the  same  manner  as  where  the  law  requires  an 
act  to  be  done,  it  must  be  done  within  a  reasonable 
time.  And  what  shall  be  a  reasonable  time  is  a  ques- 
tion for  the  Court  {ft).  And  in  Negate  v.  Degelder 
the  submission  to  the  arbitrators  when  their  occasions 
would  permit,  was  considered  as  more  extensive  than  if 
it  had  been,  as  here,  generally  without  any  time;  yet 
there  three  Judges  agreed  that  it  was  to  be  restrained 
to  a  reasonable  time;  and  Windham^  who  disagreed,  yet 
idmitted  that  if  it  had  been  generally  without  any  tim^ 
the  law  would  have  implied  that  it  should  be  done  in 
■onvenient  time. 

Lord  Ellenborough  C.  J.  There  is  no  necessity 
in  such  a  case  as  this  for  resorting  to  any  implication 
that  the  award  should  be  made  within  a  reasonable 
time,  because  it  was  open  to  the  parties  to  diis  agree- 
ment to  have  requested  the  arbitrators  to  proceed  with- 
in a  reasonable  time ;  and  if  after  such  request  the  ar- 
bitrators had  neglected  or  refused,  they  might  have 
levoked  their  authority. 

(«)  Conu  Dig.  Temps.  (D). 

L  %  Baylet 
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Bayley  J.     The  reason  of  the  thing  seems  to  be  that 
upon  a  general  submission,  the  party  may  make  his 
sgaifut        request,  and  if  the  arbitrator  does  not  proceed,  may 
.    .     '     revoke  the  authorify. 

Per  Curiam^  Judgment  for  the  Plaintiff 


Curtis 


2?^'^'^  Wake  against  Boydell. 


In  a  declaration 
t>n  a  promisfoiy 


T^ECLARATION  on  a  promissory  note,  aod  fi)r 
iiote,"with  the'  work  and  labour,  and  on  the  money  counts;  and 

common  conntf,  .    ,  j     ••  1 

it  u  enough  to    the  venue  in  the  margin  was  Z/moon,  and  througnoat 
for^enwe!"  ^    ^  ^^  counts  at  London  q/bresaid  only,  without  the 

"^T  *  ^^  ^^"®  ^^  '*^  P^^  ^  ^^  Mary-le-Bow  in  the  ward 

.  ^  Cheap,  or  .any  other  parish.  Demurrer,  assigning 
for  cause,  that  it  is  not  alleged  in  what  place  or  parish 
in  London  the  several  supposed  causes  of  action  in 
the  declaration  mentioned,  or  any  or  either  of  them, 
accrued. 
.  Joinder. 

Puller,  in  support  of  the  demurrer,  admitted  that 
since  the  statute  (a)  which  provides  for  the  awarding  of 
venires  out  of  the  body  of  the  county,  the  objection  was 
one  of  form  rather  than  substance;  yet  he  urged  that  it 
had  been  usual  in  pleading,  ever  since  the  statute,  not 
to  omit  specifying  the  vill  or  parish,  as  well  as  the 
county ;  and  though  this  be  an  omission  of  form  only, 
it  may  be  specially  shewn  for  cause  of  demurrer.  And 
in  Emery  V.  Fell  (b)  the  answer  given  by  the  Court  to  the. 
objection  that  there  should  be  a  venue  shewing  the  place 

(a)  4  Attn.  c.  i6.i.6.  {h)  a  7.^.28. 

* 

where 
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where  the  contract  was  made^  was  not  that  a  venue  wus        1814. 

mmecessary,    but  that  it  was  suifficiently  laid;    and  . 

BuUerJ.  said  that  the  venue  is  added  for  form's  sake.        agmmu 

And  the  decision  in  Neale  v*  De  Garcy  [a)  applies  only 

to  pleas  in  abatement.     In  Uderton  v.  llderton  (£)  it 

was  said  by  Eyre  C.  J.   that  of  such  matters  as  arise 

in  8  fi)reign  country,  and  are  merely  transitory,  the 

Courts  acquire  a  jurisdiction  by  the  help  of  the  fiction 

rf  a  parish,  and  that  they  could  not  proceed  without  it. 

And  in  J&'ngf  v.  Frazer{c\  it  was  only  determined' that 

h  debt  for  use  and  occupation,  the  place  where  the 

premises  lie  need  not  be  stated,  but  there  was  a  venue 

of  county  and  parish ;  but  in  Denison  v.  Richardson  {d) 

the  declaration  was  held  ill  for  watit  of  an  allegation  of 

dme  and  place. 

Lord  Ellenborough  C.  J.  It  is  necessary  to  lay 
lome  venue^  and  the  only  question  is,  what  satisfies  this* 
eequisite  of  a  venue^  When  it  ceased  to  be  the  law 
iliat  the  jury  were  to  be  smnmoned  de  vidneto,  and  the 
itatate  directed  that  they  should  come  de  corpore  co- 
mhatns,  it  seems  to  me  that  from  that  time  it  became 
SMNi^  to  allege  a  county  for  a  venue. 

Batlet  J.  In  Denison  v.  Bichardson  there  was  no 
venue  at  all  as  to  the  material  &ct  Here  there  is  a 
eoonty  for  a  venue,  and  the  only  question  is,  whether 
that  is  not  now  sufficient. 

'  Dampier  J.    I  cannot  see  the  use  of  any  thing  more 
than  a  coun^. 

Per  Curiam^  Judgment  for  the  Plaintiff. 

(if)  7  T.  R>  143.  {h)  2  H.  BL  16%. 

(c)  6  EMiU  34S.  (d)  14  Ed$U  191. 
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Tuesifay,  BuTTERwoRTH  ogaifist  Lord  Le  Despencer, 

June  aSth.  ^^ 

?pfn.?thc  ASSUMPSIT  on  a  promissory  note  dated  the 
maker  of  a  pro-  j^th  of  October  i8n,  by  which  the  defendant  six 

missory  note,  o^      J 

payable  at  m       months  after  date  promised  to  pay  54^-  6s.  id.  being  the 

particular  place,  ,     .  j        j 

and  arers  a  pre-  amomit  of  his  (the  plaintiff's)  bill  to  that  day^  and  made 

sentment  at  /••«■■  t^  •   »  j 

the  place,  and  the  same  payable  at  the  house  of  Messrs.  Wnght  and 

fendant!  iuiet  ^*  bankers,  Henrietta  Street,  Covent  Garden^  &€•   And 

•iiiw"hlt?''^'  the  plamtiff  avers  that  afterwards,  and  when  the  note 

f  *^^*^**d%iU  ^^^^^^^^^  due  and  payable,  to  wit,  on  the  15  th  of  AprU 

doth  refuse  to  1814,  the  same  was  presented  for  payment  at  the  house 

pay :  Held  well  **  *^  .  . 

upon  demurrer,  of  the  said  Messrs.  Wright  and  Co»  in  Henrietta  Street 
fnsalatthepar-  aforesaid*  2d  count  omitting  that  the  note  was  made 
Becd*nSt  be  Payable  or  presented  at  the  house  of  Wright  and  C!a ; 
#ferred.  1J50  the  common  counts;  and  the  plaintiff  concludes  in 

tjie  usual  form,  that  the  defendant  hath  not  paid  the 
said  several  sums  of  money,  or  any  or  either  of  theniy 
or  any  part  to  the  plaintiff,  (although  the  defendant 
afterwards  (to  wit)  on  the  same  day  and  year  last  afore- 
said, and  oftentimes  afterwards  at  Westminster  afore* 
said,  in  the  county  aforesaid,  was  requested  by  the 
plaintiff  to  pay  him  the  same,)  but  the  defendant  to 
pay  the  same  or  any  part  thereof  hath  hitherto  alio*, 
gether  refused,  and  still  doth  reftise^  to  the  damage^  &a 
Demurrer  to  the  ist  count.    Joinder. 

Nolan  in  support  of  the  demurrer  took  this  excep* 
tion,  that  there  was  no  averment  that  payment  of  the 
note  was  l^sed  at  the  house  of  Wright  and  Cat  and 
that  the  general  allegation  of  licet  ssepius  requisitus  would 
japt  supply  the  want  of  it    In  3  Taun.  397.  n.  a.  it  is 

II  stated 


•PtMCVft. 


IK  THE  PlFTY-FOUHTH  YeAR  OP  GEORGE  HI.  IJt 

stated  that  in  the  case  of  promissory  notes  made  pay*        i8i4» 
idsle  at  a  particular  place,  it  is  necessary  to  aver  a  pre-  '' 

Butt  IE* 

f entment  and  refusal  at  that  place ;  and  Bowes  v.  H(me        wqsth 
is  cited  in  support  of  that  position,  though  it  certainly    LotTlc  De- 
is not  an  authority  to  that  extent.    But  upon  principle^ 
this  note  being  specially  addressed  was  in  the  nature  of 
a  check  drawn  upon  the  defendant's  banker,  and  im- 
ported a  qualified  promise  on  the  defendant's  part,  that 
either  himself  or  some  one  for  him  would  pay  the  note 
at  fVrighfs^  or  that  the  house  of  Wright^  to  which  it  was 
an  authority  to  pay,  would  pay  it.    And  therefore  it 
comes  within  the  principle  of  Parker  v.  Gordon  (a% 
where  it  was  held  that  if  an  acceptance  be  specially 
addressed,  not  only  a  presentm«[it  at  the  place  is  ne- 
cessary,  but  it  must  appear  to  have  been  nade  at 
aoch  a  time  as  would  make  the  non-payment  amount  ta 
ft  refusal  at  the  place.    And  in  Saunderson  v.  Boaoes  (b) 
Bayley  J.  observed  that  a  refusal  alleged  generally,  did 
not  imply  a  refusal  at  the  particular  place.     And  by 
the  same  rule  that  a  demand  at  the  time  and  place 
must  be  averred,  which  it  must  be^  according  to  jRushton 
V0  AspinaU  {0)9   Sawiderson  v.  Boaoes  {d),  Cattaghan  v. 
Jbfietl  (e)  and  Bowes  v.  Howe  (/},  a  refusal  at  the  time 
and  place  must  also  be  averred. 

Lord  Ellenborough  C  J.  A  presentment  of  the 
note  at  the  house  was  a  request  there  to  pay  the  note ; 
and  the  non-payment  of  it  is  a  refusal  at  the  house. 
X£  it  were  necessary  that  there  should  be  a  specific 
irefiisal  in  a  given  form  or  by  some  positive  act,  it  might 
Ibc  argued  that  this  general  refusal  would  not  be  good; 

(4  14 East,  500*         (0  3  Tatuit.  397.  (/}  5  TaoiUSO' 

L4  but 
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tuainst 
Lord  Le  Dc« 

•rSMCER. 
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but  a  refusal  need  not  be  by  dn  affirmative  act :  the  not 
paying,  which  is  only  a  negative  act,  or  shuttii^  the 
door,  is  a  refusal.  All  therefore  that  is  necessary  is*  that 
there  should  be  a  special  request,  and  here  a  q)ecial 
request  is  averred.  In  Saundersan  v.  Barnes  we  held 
that  we  could  not  infer  a  special  presentment  firoin  the 
allegation  of  a  general  refusal*  All  we  say  here  ii 
that  negation  of  payment  every  where  is  a  negadoa  of 
payment  at  the  place. 


Le  Blanc  J.  It  seems  to  me  that  if  he  has  generally 
refused  he  has  specially  refused* 

Baylet  J.  It  is  alleged  in  this  count  that  the  note 
was  presented  at  Wrighfsj  and  there  is  an  averment  of  a 
general  refusal  to  pay.  In  Saunderson  v*  Botoes  there 
was  no  allegation  that  the  note  was  presented  at  the 
place. 


Dampier  J.  The  question  is  whether  the  general 
averment  at  the  end  of  the  declaration,  does  n€»t  in 
effect  allege  that  the  defendant  did  not  pay  the  note 
at  the  place  where  it  was  made  payable.  Presentment 
at  the  house  must  be  averred ;  but  it  has  never  been 
decided  that  a  special  refusal  must  appear  upon  the 
record ;  and  to  determine  that  it  must  would  be  to  im-. 
pose  a  grievous  burthen  on  the  plaintiff. 

Judgment  for  the  Plaintiff 

Campbell  was  to  have  argued  on  tHe  other  side. 
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1814. 

f  OLLiNG  and  Others,  Assicraees  of  White  and  fj^'^^* 

'  ^  June  apth. 

LuBBREN,  Bankrupts,  against  Buckholtz. 

PIE  defendant  on  the  i  oth  of  JMov  was  arrested  by  ^  discon^nu- 
•  1         .  1  .       ^    1        1  .     .i*.  1  »nce  of « former 

special  capias  at  the  suit  of  the  plaintins,  under  a  action  is  not 

idge's  order  for  900/.,  and  was  afterwards  on  the  20th  to'entttfc'Sie* 

f  May  in  pursuance  of  a  rule  of  Court  discharged  on  j'j^^t'Ik^Je. 

linir  common  baiL     On  the  23d  of  June  he  was  airain  fc»dint  upon 

°  .  •*  ^  a  freih  writ, 

rrested  upon  similar  process  at  the  plaintifis'  suit  for  nntU  the  plain. 
le  same  sum,  and  on  the  same  day  was  served  with  a  the  cotti. 
ale  to  discontinue  the  first  action,  together  with  an 
ppointment  to  tax  his  (the  defendant's)  costs  on  the 
ext  day,  and  the  costs  were  not  taxed  or  paid  until 
liat  day.  Upon  an  affidavit  of  these  fiicts,  and  that  the 
ist  writ  was  for  the  same  cause  of  action  as  that  upon 
rhich  the  defendant  had  been  before  arrested  and  dis- 
barged,  a  rule  nisi  was  obtained  for  discharging  the 
iefendant  upon  filing  common  bail. 

T%e  Attorney  General^  who  shewed  cause,  contended, 
hat  though  the  costs  of  the  former  action  were  not 
aed  and  paid  at  the  time  of  the  2d  arrest,  yet  as  the 
laintiffi  had  before  the  2d  arrest  tendered  to  the  de^ 
aidant  a  sum  more  than  sufficient  to  cover  the  costs, 
lat  was  equivalent  to  a  discontinuance  of  the  former 
ction. 

3iarfyat  and  Abbott  contra,  urged  that  the  defendant 
ould  not  be  arrested  a  second  time,  until  there  had 
een  a  complete  discontinuance  of  the  former  action^ 
nd  that  it  was  incomplete  so  long  as  the  taxation  and 
layment  of  costs  remained  unsettled. 

Lord 
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1 8 14*  Lord  Ellenborough  C.  J.  and  the   rest  of  the 

..  Court  (a)  airreed  that  the  discontinuance  was  not  per- 

MOLLINO  /. 

against        fected  until  the  costs  were  taxed,  {b) 

Rule  absolute. 

(a)  Le  BUne  J.  was  ibsent.       {})  See  BelifoMie  t.  Levj^  %  Str.  1209. 


Wekeiim,  HoRSFALL  OgamSt  MaTTHEWMAN. 

Jtmt  a9th. 

The  plaintiff      HP  HE  defendant  pleaded  partnership  in  abatement, 

cannot  sign  X  .     .*«  .  ,  . 

jo<fgnient  after  and  the  plaintiff  notwithstanding  signed  judgment 

ment,  because     And  upon  a  rule  nisi  for  setting  the  judgment  aside, 

the  affidaTit  to 
▼crify  the  plea 

forethl^defcS.       Stflrr/rf^  shewed  for  cause,  that  the  affidavit  to  verify 
■at's  attorney,    the  plea  was  sworn  before  the  defendant's  attorn^ ;  and 

he  referred  to  the  rule  of  Court,  JS.  15  G.  2.  which 
prohibits  attomies,  who  are  concerned  in  the  cause, 
taking  affidavits  in  the  causey  except  an  affidavit  of  the 
cause  of  action  (a).  Wherefore  he  contended,  that  as 
this  affidavit  could  not  by  the  rules  of  the  Court  be  re- 
ceived, it  was  the  satne  as  if  the  plea  had  been  filed 
without  an  affidavit,  and  so  the  plaintiff  was  at  liberty  to 
treat  it  as  a  nullity,  and  sign  judgment.  And  he  said 
the  practice  was,  in  such  cases,  to  sign  judgment. 

HuUock  contra  cited  Pether  v.  Shelton  (5),  and  con- 
tended, that  the  plaintiff  ought  to  have  come  to  the 
Court,  as  in  that  case,  to  set  aside  the  plea;  and  it  ap- 
pears, firom  a  note  to  that  case^  that  where  a  plea  in 
abatement  was  put  in  without  affidavit,  and  the  plaintiff 
•igned  judgment,  the  Court  set  it  aside.    And  if  this 

(«)  8  7.  R»  63S.         (Q  X  Str.  638.  See  alio  639*  and  a  Str.  705. 738; 

pi 
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plea  might  be  treated  as  a  nullity,  this  inconvenience 
would  follow,  that  the  proceedings  might  be  upset  at 

HORtrALL 

any  distance  6f  time.  against 


Matthkw* 

MAW. 


TAe  Court  (a)  agreed,  that  however  the  plaintiff  might 
luive  been  warranted,  under  the  circumstances,  in  apply- 
ing to  the  Court  to  set  aside  the  plea,  yet  he  could  not 
treat  the  plea  as  a  nullity,  and  sign  judgment. 

Rule  absolute. 

{m)  Zr  ir/mc  J.  w%s  absent. 


MiDDLETON  against  Bryan.  freianigf, 

TN  debt,  by  the  assignee  of  the  sherifi^  against  the  de-  in  debt  upon  a 

fendant,  upon  a  replevin  bond,  the  plaintiff  assigned  asS^inr  for 
for  breach  the  not  making  a  return  of  the  goods  as  m'SSng  •  r^^ 
awarded  in  the  county  court,  upon  an  avowry  there  made  S^idSriin. 
for  'loL  arrears  of  rent.     And  on  demurrer  and  joinder,  •**  '°*;  ^«"t» 

^  .  the  plaintiff 

the  plaintiff  signed  judgment  for  not  returning  the  de*  may,  after  stga« 

\ng  judgment 

murrer-book  in  due  time  for  35/.  1 85.  debt,  and  16/.  105.  against  the  de- 

•  J      A J     •         J  •   J         J  ^      feodant  for  not 

damages,  and  afterwards  issued  a  ca.  sa.  mdorsed  to  returning  the 

levy  35^  105.  besides  poundage.     And  upon  a  rule  nisi  tiTuie*co!u'*^* 

for  setting  aside  the  ca.  sa.  for  irr^ularity,  one  ground  *"1j"J*  *3*" 

of  objection  was,  that  there  had  not  been  any  writ  of  in-  co*^  ^^  the~ 

•^  .11  amount  of  the 

mury  for  assessing  the  damages.  goods  distrain- 

ed as  indorsed 
on  the  replevia 

J.  Porfe  shewed  causey  upon  an  affidavit,  that  the  ^"^\,5*^t 
costs  were  taxed  to  the  amount  of  16L  105.,  for  which  ®'  inq^nr- 
ram,  together  with  i  ^L  195.,  the  amount  of  the  goods  as 
valued  by  the  sheriff's  broker,  and  indorsed  on  the  re« 
{devinbond|imdoneguiiiefi  for  the  costs  of  the  ca^sa.  the 

ca* 
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1814.        ca.  sa.  issued,  and  that  it  was  the  practice  to  sign  judg« 
^.  — """~        ment  on  a  replevin  bond,  as  in  debt,  and  upon  taxioir 

MlDDLtTON  *!  . 

//j^dfifi/  costs  to  sue  out  execution,  without  executing  any  writ  of 
inquiry.  And  in  support  of  the  practice  he  urged  that 
a  replevin  bond  stood  upon  the  same  footing  with  a  bail 

bond ;  the  language  of  the  statute  1 1 G.  2.  c.  19.  s.  23. 
which  directs  the  assignment  of  replevin  bonds,  being 
borrowed  from  and  being  nearly  in  the  same  words  as 
the  4  Ann.  c.  16.  s.  20.  which  regards  bail  bonds.  And 
in  Moody  v.  Pheasant  {a)  it  was  held  that  final  judgment 
might  be  entered  in  an  action  upon  a  bail  bond  without 
a  writ  of  inquiry. 

Zjecaoes  contra  contended,  that  there  ought  to  have 
been  a  writ  of  inquiry.  And  he  distinguished  it  from 
an  action  on  a  bail  bond,  where  the  judgment  is  for  a 
debt,  the  amount  of  which  has  previously  been  ascer- 
tained by  the  affidavit  of  the  cause  of  action.  But  here 
the  breach  is  in  not  making  a  return  of  the  goods 
distrained,  which  sounds  only  in  damages,  which  da- 
mages are  unliquidated ;  and  the  execution  being  levied 
for  the  supposed  value  of  the  goods,  that  value  ought  to 
have  been  proved. 

■ 

Lord  Ellemborough  C.  J.  The  reason  why  a  writ 
of  inquiry  was  given  by  the  statute  {b)  in  actions  upon 
bonds  for  the  performance  of  covenants  and  the  like^ 
was  to  prevent  the  necessity  of  proceedings  in  a  court 
of  equity.  But  if  this  Court  can  afford  the  same  relief 
to  the  party  as  upon  a  bail  bond,  the  same  rule  of  prac- 
tice seems  to  apply. 

W  %Mos>  &ML  446.  (*)  8  i  9  ir.  3.  f.  IX.  J. 8:     ■ 

14  Batxxt 


Brtan. 
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BayleyJ.  (a)  The  bond  is  taken  in  double  the  18 14. 
value  of  the  goods  distrained,  and  some  evidence  must  — — 
t>e  given  of  the  value  before  it  is  entered  mto;  and  the  against 
sureties  by  executing  the  bond  admit  that  such  is  the 
value.  Therefore  the  value  which  it  is  contended  ought 
to  be  ascertained  by  writ  of  inquiry  has  already  been 
ascertained. 

Dampier  J.  Is  not  the  ascertaining  of  the  value  by 
the  sheriff  on  the  oath  of  one  or  more  witnesses  not  in- 
terested, quite  as  good  as  the  oath  of  the  party  in  the 
ease  of  a  bail  bond  ?  And  the  party  admits  a  value  by 
entering  into  the  replevin  bond. 

Rule  discharged. 

(«)  LiBltmc]^  wii  absent. 


MoLLiNG  against  Poland.  nrthesd^; 

June  I9tb. 

TLfARRYAT  obtained  a  rule  nisi  for  discharging  the  An  affidavit  of 

defendant  upon  filing  common  bail,  for  the  insuf-  ii^i^^  !„  ^j 

ficiency  of  the  affidavit  to  hold  to  baU;  which  was  not  ^^'thetorlu 

intitled  in  the  Kind's  Bench,  and  was  only  subscribed  ^^f^  c^tt 

^^  "^  wntten  at  the 

with  the  words  By  the  Courts  at  the  bottom  of  the  jurat   bottom  of  the 
He  contended  that  the  affidavit  was  uncertam  m  not  sufficient. 
shewing  in  what  court  it  was  sworn. 

Abbott f  who  shewed  cause,  suggested  that  the  words 
By  the  Courts  appeared  to  be  in  the  hand-writing  of  the 
Master,  and  therefore  that  was  sufficient  to  verify  the 
affidavit's  having  been  sworn  in  this  court;  and  he  said 
that  where  the  name  of  one  of  the  Judges  of  the  court 

is 
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against  COUlt*  (a) 

Poland. 
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is  affixed  to  an  affidavit,  that  has  been  considered  ai 
enough  to  entitle  the  party  to  read  it  a»  sworn  in 


But  The  Court  (A)  made  the  rule  absolute^  BayUy  J. 
saying  that  they  could  not  take  judicial  notice  of  die 
Master's  hand-writing. 

(«)  See  13  East,  189.  Hex  v.  Hare,  {h)  Le  BlaaeJ*  was  absent 


^tdnesihn       James  Ramsay  Cuthbert  against  Philip  Raoul 

Lempriere. 

The  tettttor        JOHN  TEMPLE^  behiff  tenant  of  certain  copyhold 

.bciog  tenant  of    ^  .        .         .  ?  . 

copyhold  pre-  premises  mDippaihaU^  in  the  parish  ofCrondally  in 

ddli,  under  four  the  county  of  SoiitkamptOTiy  holden  of  the  manor  and 

sious  to  the  use  hundred  of  Crondall,  to  which  he  had  been  admitted  by 

Sfe*  tnTof  wch  ^^"^  several  admissions  to  the  use  of  himself  for  life,  and 

j>crson  as  he  ^^  ofsuch  person  as  he  should  limit  or  appoint,  and  in 

and  in  default  de£iult  of  such  appointment,  to  the  use  of  the  said 

to  the  use  of  J.  Temple^  his  heirs  and  assigns  for  ever,  subject  to  a 

subject  to  ccr-'  fine  of  25.  6d.  on  descent  and  alienation,  and  a  heriot 

^'^kVM     ^MaaS^      V^Am^C 

and  ^ing  seised  ^^  death,  and  subject  to  the  payment  of  certain  custom- 

tthcr^^'*°^  ary  quit  rents  to  the  dean  and  chapter  of  fFinehesler,  by 

estates  in  GrM/  his  ^ill,  dated  the  7th  ot  February  1742,  after  giving 

Ami.  and  of  a  an  annuity  to  his  daughter  for  life,  and  char/^inir  h». 

leasehold  estate  .  .  . 

held  under  two   whole  real  estate  with  the  payment  of  it,  devised  aa 
devTsed  his         follows :  *^  I  wiU  and  devise  my  ixJuiie  real  estate  in  lands 

-whole  real  estate 

in  lands  in  Great  Britain  «r  Ireland,  to  his  wife  for  life,  and  after  her  death  to  be  divided  be- 
tween his  two  nephews  and  their  respective  issue ;  and  in  default  of  such  issue  to  be  divided 
between  the  children  of  his  nieces,  &c.;  and  by  codicil  reciting  that  he  had  ordered  ntthh 
estate  in  Great  Britain  mii  Ireland,  after  the  decease  of  his  nephews  without  issue,  to  lift  , 
divided,  &&  he  revoked  the  same,  and  before  that  division  devised  his  -whole  real  estate  to 
JB,  and  his  heirs  male,  &C  and  devised  his  two  leafes^  with  the  out  rattt  •/  Ins  iands^  m 
Crondall  and  in  Blansby  to  B.  after  his  wife's  decease :  Held  that  A  afUr  the  wife's  death, 
took  a  fee  in  the  copyhold  premises. 

m 
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in  Great  Britain  or  Ireland,  to  the  sole  use  of  my  wife^        1814. 
durinff  her  natural  life,  and  after  her  death  I  order  it      _  ■ 

®  ^  CUTUBEKT 

all  to  be  equally  divided  between  my  two  nephews     ^    against 
C  Bentinck  and  If.  Temple^  and  settle  each  share  upon 
the  issue  male  of  their  respective  bodies,  and  in  case  of 
failiire  of  issue  male,  upon  the  issue  female,  share  and 
share  alike ;  but  with  this  proviso,  that  in  case  one  of 
them  die  without  issue,  I  give  and  devise  my  other  ne- 
phew's share  to  the  survivor,  or  in  case  my  nephew 
R.  Temple,  or  any  of  his  issue  male,  should  succeed  to 
the  title  and  estate  of  my  brother  Palmerston,  I  will  and 
devise  my  whole  real  estate  to  my  nephew  C.  Bentinck^ 
and  if  neither  of  my  two  nephews  should  leave  issue 
male  or  female,  I  order  my  whole  real  estate  to  be 
equally  divided,  share  and  share  alike,  between  the  sur- 
viving younger  children,  whether  male  or  female,  of  my 
four  nieces  (naming  them).     The  testator  by  his  will 
also  bequeathed  several  specific  and  pecuniary  legacies^ 
the  latter  of  which  he  charged  upon  his  whole  real  estate* 
Afterwards,  by  a  codicil  of  the  6th  of  March  1 745,  he 
devised  thus :  "  Whereas  I  have  by  this  my  will  ordered 
aU  my  estate  in  Great  Britain  and  Ireland,   after  the 
decease  of  my  nephews,  C  Bentinck  and  R.  Temple^ 
without  issue  male  or  female,  to  be  equally  divided 
amongst  tne*  surviving  younger  children  of  my  four 
nieces,  I  ththk  fit  to  make  a  codicil  as  part  of  my  wiU, 
«nd  revoke  the  latter  clause,  and  before  that  division  is 
to  be  made,  I  devise  hereby  my  whole  real  estate  to  John 
Lord  Berkeley  my  nephew  and  his  heirs  male,  and  in 
de&olt  of  such  issue,  to  my  nephew  J,  Byron  and  his 
heirs  male,  and  in  default  of  such  issue  to  R.  Byron 
and  his  heirs  male,  aiid  in  ddault  of  such  issue  to  their 
younger  brother  Byrtm  and  his  heirs  male.    I  devise  my 

two 
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1814*  ^V)0  leaseSf  with  the  quit  rents  qf  my  lands  in  Crondall  ift 
'  ■  '  Hampshire,  and  in  Blansby  in  Yorkshire,  to  John  Lord 
^a^Hst  Berkeley,  after  my  wife's  decease."  The  testator  died  in 
i^EUPRiERx.  17^2,  being  then,  as  well  as  at  the  date  of  his  will  and 
codicil,  seised  of  real  estates  in  England  aild  Ireland^  ex- 
clusive of  the  property  in  Crondall;  and  being  possessed 
of  a  leasehold  estate  at  Blansby,  held  at  the  date  of  hit 
will  and  codicil  under  two  concurrent  leases  for  terms 
of  years,  one  determinable  on  three  lives,  of  whicb«4iis 
own  was  one ;  and  he  was  not  at  the  date  of  his  will  and 
codicil,  or  at  his  death,  seised  or  possessed  of  any  other 
property  or  rents  at  Crondall  besides  the  copyhold  ia 
question.  Elizabeth  Temple  survived  the  testator,  aad 
upon  his  death  entered  upon  and  was  possessed  of  the. 
said  copyhold  till  her  death,  when  Lord  Berkeley,  who 
Kurvived  her,  also  entered  upon  and  was  possessed  of 
the  said  copyhold  till  his  death,  which  happened  in 
1 793 ;  but  neither  E.  Temple  nor  Lord  Berkeley  were 
ever  admitted  to  the  said  copyhold.  No  surrender 
was  ever  made  by  the  testator  to  the  uses  of  his  will, 
but  it  was  admitted  that  the  testator's  power  of  appoint- . 
ment  under  his  admission  was  well  executed  by  his  will 
and  codicil. 

A  question  was  directed  by  the  Court  of  Chancery  bs 
the  opinion  of  this  Court,  whether  the  said  John  Lord 
Berkeley  took  any  and  what  estate  or  interest  in  the. 
copyhold  premises  situate  at  Crondall,  under  or  by> 
virtue  of  the  will  and  codicil  oij.  Temple. 

Home  for  the  plaintiff  cor  ^ended  that  Lord  Berkeky 
took  an  absolute  interest  in  tae  copyholds  at  Crondall,. 
under  the  devise  of  them  in  the  codicil,  and  that  they 
did  not  pass  under  the  general  words  of  devise  in  the 

will^ 


Lbmpribrc 
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nor  under  the  general  words  of  revocation  and  1 8 14, 
itution  in  the  codicil.  And  this  he  deduced  from  — 
pparent  intent  of  the  will  and  codicil,  under  which  agaitui 
estator  could  not  be  supposed  by  the  words  ^^  my 
B  real  estate"  to  mean  every  part  of  his  real  pro- 
\  because  that  would  be  inconsistent  with  the 
quent  devise  of  ^^  his  two  leases  with  the  quit 
of  his  lands  in  CrondaU  and  Blanshy^^  making  the 
or  fh%t  give  the  whole,  and  afterwards  a  part  to  the 
{lerson.  Unless,  therefore,  this  subsequent  devise 
6"  be  rejected,  it  imported  that  the  testator  meant 
sr^Ttie  interest  in  his  lands  at  CrondaU;  and  if  it 
•  a  devise  of  any  interest,  it  was  a  devise  of  the 
)  ^terest.  It  is  a  devise,  not  of  my  leasehold  lands, 
i'  might  be  said  to  be  descriptive  of  locality  only, 
if'  **  my  leases,"  which  imports  the  testator's  in- 
ly' though  it  may  not  be  the  proper  term  of  art  to 
!tt  that  interest  ;  it  is  equivalent  to  a  devise  of 
r  estate."  In  Day  v.  Trigg{a)  the  testator  devised 
eefaold  houses,  not  having  any  freehold  but  only 
lold  houses ;  but  the  Court  held  that  the  houses 
i;  and  yet  the  term  freehold  was  as  little  appli- 
to  the  houses  in  that  case,  as  the  term  lease  to 
>pyholds  in  this.  But  the  reason  of  that  decision 
it  wherever  it  can  be  seen  that  the  interest  is  in- 
d  to  be  conveyed,  it  signifies  nothing  that  the 
or  has  not  used  technical  words  of  conveyance 
»e  the  court  in  construing  wills  are  not  bound  by 
chnical  sense  of  words,  but  give  effect  to  the  in- 
n.     And  upon  a  like  ;eason  the  cases   of  The 


{a)  X  P,  W.  286. 
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1814.        V.  T(^ld{a)  and  Doe  v.  Lainchbury  {b)   were  lately 
'        decided. 

CuTHBtRT 

tgainst 
jLkmpkibi,b. 

Richardson  contra,  argued  that  the  copyhold  lands  at 
Crondall  passed  under  the  general  words  of  devise  in 
the  will  and  codicil,  there  being  nothing  in  the  sub- 
sequent  devise^  except  by  a  very  strained  construction 
of  it,  to  manifest  any  intent  to  exclude  them  out  of 
the  general  devise.     To  hold  that  they  did  not  pass 
by  the  general  devise,   would   be  to  hold   that  the 
testator,  though  he  devised  his  whole  real  estate  in 
lands  in  Great  Britain^  meant  to  die  intestate  as  to 
lands  in   Great  Britain  of  which   he   had   an   estate 
of  inheritance.     And    as    to   the  effect   of  the  sub- 
sequent devise,   if  the  devise  be   not  altogether  am- 
biguous, it  seems  by  the  words  "  my  two  leases"  to 
relate  only  to  the  testator's  chattel-interest  at  Blansby^ 
and  cannot  be  extended  to  the  lands  at  CrondaU  with- 
out taking  "  my  two  leases"  to  mean  my  two  leases  and 
also  my  four  copyhold  admissions.     But  supposing  that, 
by  reason  of  the  reference  to  the  lands  in  Crondally  this 
devise  must  be  taken  to  pass  some  interest  in  those 
lands,  yet  it  does  not  follow  that  it  passes  a  fee.     K  the 
testator  had  devised  his  copyhold  lands  at  CrondaUj 
nothing  more  than  an  estate  for  life  would  have  passed, 
and  surely  the  term  leases  cannot  import  a  greater 
interest.     As  to  the  cases  cited  they  only  shew  that  if 
the  intent  be  apparent,  the  Court  will  give  it  effect ;  but 
tere  is  not  any  apparent  intent. 

Cur.  adv.  vuU. 

The 
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« 

The  following  certificate  was  sent:  1814. 

We  have  heard  this  case  argued  by  counsel  and  have      cuthbert 
considered   it,   and  are  of  opiiiion,   that  John    Lord     ,   '7,?^tw/ 
Berkeley  look  an  estate  in  fee-simple,  in  the  copyhold 
premises  in  question,  situate  at  Crondall  in  Hampshiref 
Mnder  the  codicil  of  the  said  John  Temple. 

Ellenborough. 

S.  Le  Blanc 

J.  Bayley. 

H.  Dampi^r. 
June  29th,  1 8 14. 


REGULA  GENERALia 

Trinity  term,  54  Geo.  3.  1814. 

IT  IS  ORDERED,  That  from  and  after  the  last  day  of 
this  present  Trinity  term,  the  Seal-office  shall  be 
open  from  1 1  in  the  morning  till  2  in  the  afternoon, 
and  from  5  to  7  in  the  evening,  during  term  and  for 
10  days  after  every  issuable  term,  and  one  week  after 
every  other  term.  And  from  1 1  in  the  morning  till 
3  in  the  afternoon  at  all  other  times. 


END    OF   TRINITY   TERM. 


CASES 

.  i8i4« 


ARGUED  AND  DETERMINED 


IN    THE 


Court  of  KING'S   BENCH, 


IN 


Michaelmas  Term, 

b  Ae  Fifty-fifth  Year  of  the  Reign  of  George  III. 


Vaissier  against  Alderson,  M(md^, 

^  •  Nov.  7th. 

/I  SSOTT  moved  to  discharge  the  defendant  out  of  in  an  iffidatlt 

^Ji  J  J  /*  1        ^  hold  to  baift 

custody,  and  enter  a  common  appearance,  for  a  de*  if  the  deponent 
teet  in  the  affidavit  to  hold  to  bail,  the  defect  being  that  ..  of  ^'hc  city  of 
die  affidavit,  which  was  made  by  a  third  person,  only  ^^:,^^S" 
described  the  deponent  as  "  of  the  city  of  London^  mer-  s«ffideiit. 
i^hant.'*     And  he  contended  that  this  was  not  conform- 
ld)le  to  the  practice  or  to  the  rule  Mkh.  i  j  Car.  2.  1663, 
tifliich  requires  "  the  true  place  of  abode  of  every  person 
wbo  shall  make  affidavit  in  court  to  be  inserted  in  such 
acSdavit'*    And  the  use  of  inserting  the  place  of  abode 
iffQ  be  done  away,  if  so  large  a  place  as  the  city  of  Lon^ 
Jbm  may  be  inserted,  instead  of  the  street  or  square, 
^hich  is  usually  done.    And  though  perhaps  this  might 
Vol.  m.  N  be 
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i8i4« 


Vaissibk 

agMnst 
Albikion. 


be  a  sufficient  addition  of  the  party  upon  an  indictment 
against  him,  yet  the  practice  has  made  a  greater  pre- 
dseness  necessary  in  an  affidavit  to  hold  to  baiL 

Lord  Ellenborough  C.J.  having  referred  to  the 
statute  of  additions,  i  Hen.  5.  c.  5.  which  requires  that 
in  original  writs  of  actions  personal,  appeals,  and  indict- 
ments, additions  should  be  made  of  the  towns,  or  ham- 
lets, or  places  and  coanties,  in  which  the  defendants  are 
or  were  conversant,  said  that  if  the  deponent  gave  him- 
self the  same  addition  as  would  be  good  in  an  indict- 
ment against  him  for  perjury,  he  saw  no  reason  why  it 
should  not  be  sufficient  in  this  case.  And  the  Court 
agreed  that  it  was  sufficient. 

Rule  refused. 


Nov,  oth. 

An  allcgttion 
.that  an  iction 
was  depending 
in  hit  maietty's 
court  ci  At 
Benth  ai  fVesi- 
wuHStert  is  not 
sastained  by 
proof  of  a  plo- 
ries  bill  of  HM- 
dlenx;  for  by 
such  allegation 
the  Common 
Bench  most  be 
intended. 


Impey  against  Taylor. 

A  SSUMPSLT  brought  upon  the  misapplication  of  a 
sum  of  money  received  by  the  defendant  for  the 
purpose  of  discharging  the  debt  and  costs  in  an  action 
depending  against  the  plaintiffi 

The  plaintiff  declares,  that  at  the  time  of  the  pro- 
mise, &c.  a  certain  action  had  been  brought  and  was--^ 
depending  in  his  miyesty's  Court  f^the  Bench  at  JVest^^-^ 
minster^  at  the  suit  of  J.  5.  &c  Plea,  general  issue..*-'- 
At  the  trial  before  Lord  Ellenborough  C  J.  at  the  I/m''-^^ 
don  sittings,  the  proof  in  support  of  the  above  all^a— si 
tion  was  a  pluries  bill  of  Middlesex,  which  his  Lordship^f^ 
being  of  opinion  that  the  allegation  was  to  be  understoodE' 
as  of  an  action  depending  in  the  Common  Pleasy  heldE^- 
insufficient,  and  directed  a  nonsuit. 

13  Bkhardmmmd^ 


Tatloi. 
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Hichardsan  now  moved  for  a  new  trial,  contending        1814. 
that  **  his  majesty's  Court  of  the  Bench"  might  mean        " 
either  the  King's  Bench  or  Common  Bench ;   and  he       gainst 
taid  that  by  this  designation  both  Courts  are  described  in 
several  statutes,  and  particularly  in  the  stat.  27  Eliz. 
€i  8.  they  are  called  the  King's  Bench  and  the  Common 
Bench;  and  the  stat.  31  Eliz.  c.  i.  speaks  of  the  Chief 
Justices  of  either  Bench.      So  in  lUx  v.  Leonard  {a)  it 
was  held  that  Curia  de  Banco  nostro  signified  the  Eling's 
Bench.     And  here,  if  the  allegation  was  ambiguous,  the 
defendant  ought  to  have  demurred. 

Lord  EiXENBOROUGH  C.  J.  In  the  case  in  Strange^ 
the  Court  considered  the  words  Curia  de  Banco  nostro 
as  spoken  in  the  person  of  the  king,  and  therefore  equi- 
valent to  calling  it  the  Eling's  Bench,  as  if  the  king  had 
said  **  our  Bench."  But  here^  supposing  the  words 
<<  Court  of  the  Bench"  to  be  equivocal,  the  addition  of 
*^  at  Westminster'*  designates  by  its  locality  the  Court 
of  Common  Bench ;  the  Court  of  King's  Bench  would 
have  been  wheresoever,  &c. 

Per  Curiam^  Rule  refused. 

{a)  I  Str.  30*. 


Blake  and  Others,  Assignees  of  Stratford,  a  rufsJaf, 
Bankrupt,  against  Nicholson. 

nr  ROVER  for  certain  numbers  or  parts  of  a  printed  A  printer  em- 
work,  called  Dr.  Hawker's  Conmientary  on  the  ^nsifioiifn! 
Bible.     Plea,  general  We.     At  the  trial  before  Lord  ^l^^^  *** 

numbers,  of  an 
•otire  work,  hu  a  lien  upon  the  copiei  not  deUrered  Ibr  hit  general  balance  dut  for 
printing  the  whole  of  thofe  numbers. 

N  2  EUm- 


NiCBOLfON. 
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1 8 14.         EUenbarougk  C.J.  at  the  Middlesex  sittings  after  kit 
'  term  the  case  was  this;    the  defendant,   who  was  ft 

aiainst  printer,  had  been  employed  by  Stratford^  before  his 
bankruptcy,  to  print  several  numbers,  not  ail  consecu- 
tive numbers,  of  the  said  work;  of  which  he  printed 
in  the  whole  8750  copies,  and  delivered  to  Stratford 
J987,  and  the  residue  remained  with  him  in  his  ware* 
house.  Stratford  suppUed  the  paper  for  printing  the 
several  numbers  from  time  to  time  as  tfaey  were  to  be 
printed ;  and  a  separate  charge  was  made  by  the  dd*end« 
ant  for  the  printing  of  each  number,  amounting  in  the 
whole  to  494/.  2^.,  of  which  Stratford  had  at  different 
times  paid  185/t  on  account.  Afterwards  &r<2//&r£?  be- 
coming bankrupt,  the  plaintiffs,  as  his  assignees,  aj^lied 
to  the  defendant  for  the  delivery  of  the  copies  remaining 
in  his  hands,  tendering  to  him  so  much  as  was  due  for 
the  printing  .of  those  copies,'  in  proportion  to  his  chaige 
for  the  whole.  The  defendant  reftised  to  deliver  them, 
insisting  that  he  had  a  lien  for  the  whole  balance.  His 
Lordship  upon  this  evidence  ccmsidered  the  work  as  one 
imtire  work,  and  directed  a  nonsuit. 

Gumey  moved  for  a  new  trial ;  and  contended  that  the 
defendant  had  a  right  to  detain  only  for  the  price  of  print- 
ing the  particular  copies  remaining  in  his  hands,  and  not    ^ 
for  the  general  balance.  The  printing  was  done  sparsim,  ^ 
upon  distinct,  and  some  of  them,  not  consecutive  num-  '— 
bers,  and  the  materials  were  supplied  at  several  times  '^ 
and  in  distinct  parcels,  and  the  charges  were  made  se-  <*^ 
parate  and  distinct  upon  each  number;  tlie  lien  there-  — 
fore  ought  to  extend  no  farther.     General  liens  were-^ 
Hot  favoured  in  the  law,  and  the  inconvenience  might  be^ 
greaty  if  tfatj  were  to  be  extended  throughout  a  wholes  . 

work^ 
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work,  however  voluminous,  such  as  the  Encyclopoedia        t<i4. 
for  instance,  which  might  be  in  progress  for  more  than  '• 

Blakk 

ao  years.  r^ainst 


MicuoLioic* 


Lord  Ellenborough  C.  J.  I  think  the  defendant 
had  a  lien  for  the  whole  balance,  the  work  being  an 
entire  work  in  the  course  of  prosecution,  upon  the  same 
principle  that  a  tailor,  who  is  employed  to  make  a  suit 
of  doaths,  has  a  lien  for  the  whole  price  upon  any  part 
of  them.  It  would  be  inconvenient  if  he  was  obliged  to 
make  stops  in  the  course  of  the  work ;  the  nature  of 
the  work  affords  a  reason  for  his  general  lien. 

Le  Blanc  J.  The  supplying  the  paper  from  tUnd 
to  time  did  not  make  it  the  less  one  entire  work. 

Bayley  J.  He  does  a  certain  portion  of  one  entire 
work. 

Per  Curiam^  Rule  refused. 


Taylor  against  Brooke.  Hredntsiay^ 

Nov,  9th. 

/^ASE  against  the  sheriff  of  the  county  of  Chester  for  where  pUintiiT 

taking  insufficient  sureties  in  a  replevin  bond.    The  ^  ceruin  mes- 

plmntiff  declares  that  whereas  in  a  certain  messuage  or  iin*|-h^Tnd 

^welting  house  atid  premises  situeite  at  Stockport^  he  took  5utn!incd*or*** 

and  distrained  certain  croods,  &c.,  as  a  distress  for  cer-  the  rent  of  ih« 

^  nid  preoiiics 

tain  arrears  of  rent,  to  wit  for  the  sum  of  33/,  1 25.  then  with  the  «p» 

-        .        «  ^  1  .        /•        »  /•  purtenancef, 

one  and  owing  from  one  (jorton  to  hun  jor  the  rent  of  by  virtue  of  m 
Mhe  said  premises  mth  the  appurtenances^  by  virtue  of  a  Jhereof;  proof 

ofaleaceof  two 
mtsinagcs,  rc- 

«erv!ng  at  renty  ind  of  a  notice  of  distress  for  the  rent  of  the  two  messuages,  wu  hod  not  to 

Vc  i  Taiiance* 

N  3  certain 
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l8i4«  certain  demise  thereof  made  to  the  said  Gorton^  render* 

"  ing  rent  for  the  same ;   and  so  the  plaintiff  goes  on  to 

against  charge  the  replevying  of  the  said  goods,  and  the  pro- 


Bkookb. 


ceedings  thereon,  and  that  the  defendant  did  not  take 

from  Gorton  and  two  responsible  sureties,  such  a  bond 

as  the  statute  requires,  but  wholly  neglected  so  to  do. 

Plea,  general  issue.     At  the  trial  at  the  last  Chester 

assizes  the  lease  was  produced,  which  i^peared  to  be  a 

demise  of  ttoo  messuages,  reserving  a  rent  for  the  same^ 

and  the  notice  of  distress  pursuing  the  reservation  in  the 

lease  was  for  the  rent  of  the  tvso  messuages.     It  was 

objected  that  here  was    a   variance,   the  declaration 

alleging  the  distress  to  have  been  taken  for  rent  due  in 

respect  of  a  messuage  or  dwelling-house  and  premises, 

the  proof  shewing  it  to  have  been  for  rent  in  respect  of 

two  messuages ;  and  thereupon  a  verdict  was  found  for 

the  plainti£^  with  liberty  to  the  defendant  to  move  for  a 

nonsuit 

Benyon  now  moved  accordingly,  renewing  his  ob- 
jection ;    and  he  contended  that  if  a  man  demise  \a^m 
messuage  and  premises,  that  will  not  carry  anothe^H 
messuage. 

But  Lord  Ellenborough  C.  J.  said  that  the  wor»^^ 
premises  here  might  be  considered  as  a  word  of  cumi 
lative  description.     And  Bayley  J.   the  plaintiff  dis^ 
trained  in  one  messuage  for  rent  due  upon   that 
another.     And  Dumpier  J.  also  said  that  the  word  pi 
mises  in  the  declaration  might  include  the  other  m( 
suage. 

Per  Curiam^  Rule  n 
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1 8 14. 


Doe,  on  the  Demise  of  Browne,  against    ^/^^^h* 

Greening. 

JT  JECTMENT.     At  the  trial  before  Dallas  J.  at  the  dctIic  of  "  aU 
last  assizes  for  the  coun^  of  Gloucester  the  case  was  interest  wh«N 

iJlls  :  soerer,  which  I 

hate  or  CAD 

Thomas  Wylde  beini;  seised  in  fee  of  the  remainder.  ^'•*'"»  «^'*»«'  "* 

posit ssion  or 

expectant  upon  the  several  deaths  of  three  persons,  of  rtreiiion^of  or 

J.   .1  J  •  X       r  •        I-  r  In  any  lands, 

one  undivided  moiety  of  a  mansion-house,  farm,  and  tenements,  and 
lands  with  the  appurtenants,  situate  at  Coscombf  and  at^ajwS;"** 


.»» 


also  of  one  undivided  moiety  of  the  manor  of  Farmcottj  51in«  was  iwt 
and  of  the  messuaires,  farms,  and  lands  with  the  ap-  «<im»«blc  that 

o-^^  ^  '^     another  estate, 

purtenants  situate  within  the  said  manor  in  the  parish  not  at  Coscomh^ 

of  Gatttng  PameTj  m  the  county  of  Gloucester^  by  his  united  and  had 

will  dated  the  24th  oi  January  1789,  devised  to  his  son  enjoyed^wUb^ 

K  B.  Wylde  Browne  "  all  the  estate  and  interest  what-  ^^^c^jj^^  i^ 

soever  which  I  have  or  can  claim  either  in  possession  order  to  shew 

c         •  1      J      *  .         Ji.  that  It  pasted 

or  reversion,  of  or  m  any  lands,  tenements  and  here-  under  the  do-, 
ditaments  at  Coscomb  in  the  county  of  Gloucestery  to 
hold  to  my  son  his  heirs  and  assigns  for  evec.^  The 
testator  died,  and  after  his  death,  and  the  death  of  the 
last  of  the  three  lives,  R.  B.  W.  Broome  entered  into 
possession  of  a  moiety,  of  the  mansion-bouse  and  lands 
at  Coscomby  and  of  the  manor  of  Farmcott,  and  the  farms 
and  lands  within  that  manor,  and  afterwards  died  intes- 
tate leaving  a  son  the  lessor  of  the  plaintiff,  who  brought 
this  gectment  for  the  moiety  of  the  manor  of  Farmcottj 
&c  And  in  order  to  shew  that  the  said  moiety,  &c 
passed  under  the  said  devise,  the  plaintiff  o£fered  to  give 
in  evidence,  that  the  estate  at  Coscomb  formerly  belonged 
to  one  Tracy^  who  devised  it  to  his  grandson  in  tail, 

N  4  with. 


CllC£NI|IO. 
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1814.        with  a  direction  that  his  trustees  should  lay  out  the 
-  rents  and  profits  during  the  minority  of  his  grandson 

t^aitut  in  the  purchase  of  land  near  to  Coscombj  and  settle  the 
same;  in  pursuance  of  which  the  trustees  in  1749  pur- 
chased the  manor  of  Farmcott ;  and  the  two  estates  had 
ever  since  been  united  and  enjoyed  as  one  estate.  The 
learned  judge  rejected  the  evidence,  being  of  opinion 
that  as  it  appeared  the  testator  had  lands  at  Coscomb^ 
which  was  sufficient  to  satisfy  the  devise,  evidence  was 
not  admissible  to  shew  that  he  intended  to  devise  other 
lands  not  at  Coscomb. 

m 

Abbott  now  moved  for  a  new  trial  upon  the  rejection 
ef  this  evidence,  though  he  admitted  that  the  authorities 
were  in  &vor  of  what  the  learned  judge  ruled.  But  he 
said  the  principal  authority  of  Doe  v,  Oxenden{a\ 
beside  that  it  was  still  pending  in  Dom.  Proc.^  was  dis^ 
tinguishable  from  the  present;  for  though  that  was  a 
devise  of  "  my  estate  qfj'*  which  was  treated  as  more 
favorable  to  the  admission  of  explanatory  evidence,  than 
if  it  had  been  as  here^  a  devise  of  ^*  my  estate  a/,**  and 
sdll  the  evidence  was  adjudged  inadmissible,  yet  there  is 
this  difference  in  favor  of  admitting  the  present  evi- 
dence^ that  it  relates  to  property  near  to  Coscomb^ 
whereas  in  that  case  the  evidence  related  to  estates  most 
of  which  were  at  a  considerable  distance  from  Ashton» 

Lord  E1XENBOROU6H  C.  J.  inquired  of  Abbott  if  be 
had  any  authorities;  to  which  he  answered  that  he  had 
searched  in  vain;  whereupon  his  lordship  observed 
that  the  word  •♦  of*  was  certainly  a  word  of  more 

M  3  r«a/.  147, 

general 
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i  general  description  than  ^^at;"  and  without  some  au-  1814. 

tfaority  the  court  could  not  permit  it  to  be  agitated  that  ■- 

#  word  properly  denoting  local  description,  and  not  against 

general  de9cription,  could  have  a  diffei-ent  sense  given  Gkeenin(v 
to  it  by  the  admission  of  evidence. 

Dampier  J.  added  that  he  was  in  the  case  of  Doe  t, 
Oxenden^  and  nothing  could  be  plainer  than  what  the 
testator  meant  by  his  estate  of  AshioUj  if  the  evidence 
had  been  admissible,  for  he  called  all  his  maternal  pro- 
perty (lis  Ashton  estate. 

Per  Curiaroi  Rqle  refused. 


Arnfield  against  Bate  and  Others.  rhuniay, 

N9V*  iotn« 

n^HE  plaintiff  declares  that  before  and  at  the  time  of  where  pbintif 
the  promise  of  the  defendants,  they  were  severally  dcfcndmti  ac- 

fmd  respectively  indebted   to  him  in  divers  sums  of  h*im"for  iirthe 
fnoncy,  for  goods  sold  and  delivered  to  them  severally  "^jj"*?  "!^ 
'and  respectively,  and  for  money  lent  and  advanced  to  them,  and  that 

,  .  the  amount  o£ 

^em  severally  and  respectively,  and  for  money  paid,  sach  monies 

laid  out,  and  expended  by  the  plaintiff  to  and  for  their  and  in  consider* 

several  and  respective  uses,  and  being  so  indebted  they  ^ou"d*foVhear 

Accounted  with  him  of  and  concemini?  all  the  monies  so  P«yn;»«"t  of  the 

^  monies  s^ve- 

4i3ue  firom  them  severally  and  respectively  as  aforesaid,  rally  dae  from 

1  y  1  o     ti    1  -        them,  the  gro« 

^nd  upon  that  account  the  amount  of  all  the  monies  amount  of 

due  firom  them  severally  and  respectively  to  the  plain-  "liiL^^^ 

-tiff,  added  and  taken  together,  was  found  to  be  die  sum  ^k\°o  wit'hc 

^21/.  6s,y  and  thereupon  in  consideration  that  the  ***^  "'"•  **^' 

'^      .  and  the  pUintilT 

plaintiff  at  their  request  would  forbear  and  give  time  of  proved  that  the 

sum  due  to  hin 

payment  to  them,  each  and  every  of  them,  of  the  mo-  was  10/.  x8f.^ 
qiiies  due  from  them  severally  and  respectively  to  the  was  a  fatal 


plaintifl^  ^•~»»^ 


Bats. 
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1814.         plaintifiy   and  the  gross  amount  of  which  taken  and 
•^■"""         added  together  was  the  said  sum  of  21L  6s^  for  the 
agatnst         space  of  14  days,  &c.  they  jointly  promised  to  pay  him 
the  said  sum  of  21L  6s.  in   14  days,  &a      And  the 
plaintiff  avers  that  he  did  forbear  and  give  time  of  pay- 
ment, &c.  of  the  monies,  &c.  the  total  amount  of  which, 
taken  and  added  together,  was  the  said  sum  o(  iiL  6s, 
.for  the  space  of  14  days,  &c  and  long  after,  whereof 
the  defendants  had  notice,  but  that  they,  not  regarding 
their  promise,  have  not  nor  has  either  of  them,  although 
afterwards,  and  after  the  expiration  of  the  14  days,  &c. 
and  oft^n  since  duly  requested,  yet  paid  to  him  the  sum 
of  21L  65.,  or  any  part  thereof,  &c.     Money  counts. 
Plea,  general  issue. 

At  the  trial  before  Chambre  J.  at  the  last  Derbyshire 
assizes  the  plaintiff  proved  the  sum  due  to  him  to  be 
only  20L  1 85. ;  upon  which  the  learned  Judge  directed 
a  nonsuit,  being  of  opinion,  that  as  the  sum  laid  in 
the  declaration  was  not  under  a  videlicet,  the  plaintiff 
was  bound  to  prove  that  precise  sum,  and  therefore 
this  variance  was  &tal ;  but  he  reserved  liberty  to.  the 
plaintiff  to  move  to  enter  the  verdict  for  the  sum 
proved. 

Clarke  moved  accordingly;  and  he  suggested  that 
the  plaintiff  ought  to  have  recovered  on  the  count  upon 
an  account  stated. 

But  Dampier  J.  observed  that  as  the  plaintiff's  account 
with  the  defendants  was  not  a  joint  account,  he  could 
not  avail  himself  of  the  general  count.  And  upon  the 
other  point, 

Lord 


\i* 


Batb, 
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Lord  Ellenborough  C.J.  said  that  here  the  con-  18 14. 
tideration  was  expressly  stated  to  be  the  plaintiff's  for-  — 
bearing  payment  of  21/.  65«»  so  that  the  forbearance  of  against 
a  precise  sum  was  the  substance  of  it,  and  the  promise 
must  be  taken  to  have  been  made  with  reference  to  that 
sum.  And  though  the  two  sums  came  very  near  to 
each  other,  yet  that  would  not  help  the  plaintiff,  but  he 
ought  to  have  laid  the  sum  under  a  videlicet,  and  then 
he  would  not  have  been  bound  by  any  particular  sum. 

Le  Blanc  J.  The  consideration  of  the  defendants' 
promise  is  the  forbearance  and  giving  time  of  payment 
of  the  several  sums  due  which  are  stated  to  amount  to 
2iL  6s. 

Dampier  J.  In  the  case  of  Durston  v.  Tuthan  (a), 
where  the  declaration  stated  the  consideration  to  be 
the  purchase  of  sheep  for  54/.  1 11.  6d,  and  the  price 
proved  was  54/.  125.  6d.  BuUer  J.  held  the  variance 
fatal,  because  the  sum  was  not  laid  under  a  videlicet ; 
which  is  decisive  of  the  present 

Per  Curiam,  Rule  re&sed. 

(a)  Cited  in  3  T.  X,  67. 


Glossop  against  Pole.  rbursday. 

Nov,  lotb. 

/^ASE  against  the  sheriff  of  Gloucestershire  for  a  &lse   in  case  agaimt 
return  of  nulla  bona  to  a  writ  of  fi.  &.  against  the  }*!iV*'e[!iT/of* 
ffoods  of  one  Prestage.     The  question  made  at  the  trial  ?"^'*  ?°"*»  *■ 

"  o  ^  inquisition 

taken  by  him 
to  ascertain  the  property  of  the  goods  taken  under  the  fi.  fa.  finding  them  to  be  the  pro- 
perty of  a  third  person,  not  the  defendant  in  the  execution,  is  not  admissible  evidence 
for  the  sberiC 

before 


l^6 
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Glossop 


before  Dallaa^J^  at  the  last  assizes  at  Gloucester^  was  whe« 
ther  the  property  in  the  goods  was  in  Prestage^  or  had 
be«i  before  the  execution,  transferred  by  bill  of  sale  to 
one  Tyers  a  creditor  oiPrestage^  or  whether  such  transfer 
was  fraudulent  The  defendant  offered  evidence  of  aa 
inquisition  taken  by  hinii  to  ascertain  in  whom  the  pro« 
perty  of  the  goods  was,  and  of  the  finding  of  the  jury 
under  that  inquisition  that  they  were  the  property  of 
Tyers.  The  learned  Judge  thought  the  evidence  inad- 
inissible,  and  the  jury  found  for  the  plaintiff. 


W.  E»  Taunton  moved  for  a  new  trial,  on  the  ground 
that  the  evidence  ought  to  have  been  received ;  for  he 
said  that  it  did  not  appear  at  the  trial  that  the  sheriff 
was  indemnified  by  Tj/ers^  so  as  to  make  TyerSj  and  not 
the  sheriff,  the  real  defendant,  and  this  evidence  was 
offered^  not  as  conclusive  against  the  action,  but  in  mi« 
ligation  of  damages,  to  shew  that  the  sheriff  had  acted 
bonfi  fide,  and  used  the  best  means  to  ascertain  the 
property.     And  in  Farrv.  N€!wman{a\  Grose  3.  cites 
Dalton  146,  that  where  there  is  a  doubt  respecting  the 
property  of  the  goods,  "  tlie  safest  course  for  the  sheriff 
is  to  enquire  by  a  jury  in  whom  the  property  is ;  for 
being  found  by  the  jury  that  excuseth   the   sheriff." 
And  he  also  cites  Gilb.  Execution^  21.,  "  If  the  sheriff 
doubt  whether  the  goods  be  the  defendant's,  he  may 
summon  a  jury  de  bene  esse  to  satisfy  himself  whether 
they  belong  to  the  defendant  or  not.     This  will  justify 
him  in  returning  that  the  defendant  has  no  goods  with- 
in his  bailiwick,  and  mitigate  damages  in  ah  action  of 
trespass,  if  the  goods  seized  should  happen  not  to  be 


(«)  4  7;  ^,633. 


tibe 
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the  defendant's/'     And  Lord  Kenyon  seems  to  have  ap-         1814. 
proved  of  the  authority  of  Dalton  (a).     It  is  true,  in-        " 
deed)  that  in  Latkcm  v.  Earner  (i),  the  sheriff's  inquisi-         agaimt 
tion  was  holden  not  to  be  conclusive  evidence  for  the 
plaintiff,  because,  being  a  mere  inquest  of  office,  it  was  tra- 
versable.    And  though  Eyre  C.  J.  and  BiMer  J.  seemed 
to  doubt  whether  it  was  admissible  at  all  as  evidence  of 
property  in  a  third  person,  yet  the  former  expressly 
stated  that  in  trespass  where  the  sheriff  was  the  real  de» 
fendant,  and  not  the  nominal  one,  such  an  inquisition 
would  be  evidence  to  lessen  the  damages.     Now  that  is 
like  the  present  case,  and  with  that  object  alone  was  tlM 
evidence  tendered. 

Lord  Ellenborough  C.  J.  said  that  he  should  think  it 
laight  perhaps  be  evidence,  if  the  question  were  whe- 
ther the  sheriff  had  acted  maliciously,  but  beyond  that 
he  could  not  see  how  it  could  be  evidence. 

And  Taunton  agreed  that  it  seemed  to  be  considered 
in  the  same  light  by  C.  B.  Gilbert^  for  he,  as  well  as 
Eyre  C.  J.  put  the  case  of  trespass  against  the  sheriff; 
and  he  added,  that  in  the  original  edition  of  Dalton 
1623,  he  did  not  find  the  passage  above  cited  by  Grose  J. 
m  Farr  v.  Newman. 

Lord  Ellenborough  C.  J.  I  believe  it  has  been 
considered  since  that  time  that  the  evidence  is  not  ad* 
misuble  in  a  case  like  the  present  I  remember  con-^ 
fersing  with  Lord  Thcrlam  upon  the  subject,  who  ridi- 
culed die  idea  of  its  being  considered  as  admissible. 

Per  Curiam^  Rule  refused* 

(«}  4  r.  R.  648.  0)  %  H,  m.  437* 
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^i^y*  Hughes  against  Sutton. 


Affidavit  to 
hold  to  bail 


HTHE  affidavit  to  hold  to  bail  deposed  that  <<  Bmik 

•*  tbat^  Sutton  Sutton  (the  defendant)  was  indebted  to  the  plaintiff 

plaintifTfor        for  money  paid  and  laid  out  to  the  use  of  the  said 

rnTlJid'^olft       ^^^  Jacksanr     And  for  this  defect  Poltock  moved 
to  the  u«e  of       J    g^  ^i  jg  tijg  bail  bond. 

the  soidR,  Jack- 
iw,- held  well 
tnough. 

But  Lord  Ellenborough  C.  J.  said  that  as  the  name 

Handle  Jackson  had  not  before  been  mentioned,  there 

was  nothing  to  satisfy  the  word  said  unless  Jackson  wore 

rejected ;  and  therefore  he  thought  that  might  be  done. 

Per  Curiam^  Rule  refosed. 


^^.  ^  Groves  against  Buck. 

N9V.  xith.  ^^ 

Aeontraafor     ^^ASE  for  not  accepting  a  quantity  of  oak  pins. 

?qu?ntky*of  *"  P^ca,  general  issue. 

oak  pins,  for  ^^  ^j^^  ^^  htfove  Gibbs  C.  J.  at  the  last  Dorset^ 

the  price  of  up- 
wards of  !•/.,      ^ire    assizes,    it    appeared    that    in   April   18 13  the 

which  were  not  ^  ^^  ^  ^ 

then  made,  bat  defendant  agreed  by  parol  to  purchase  of  the  plain- 
oat  of  slabs  and  ti£^  for  a  sum  exceeding  10/.  a  quantity  of  oak  pins^ 
bnyer,  was  held  which  were  not  then  made,  but  were  to  be  cut  out  of 
to  iMT^^f'^ihe"  ^^^  ^^  delivered  to  the  defendant  at  Wei/mouti. 
lUt  of  frauds,     ^nd  the  question  made  at  the  trial  was,  whether  this 

contract  was  void  by  stat  29  Car.  2.  c.  3.  5.  17.  which 
enacts  that  ^^  no  contract  for  the  sale  of  any  goodSf 
&c.  for  the  price  of  10/.  or  upwards,  shall  be  good, 
except  the  buyer  shall  accept   part    of   the   goods, 

or  give  something  in  earnest  to  bind  the  bargain 

or 


3  ^ 
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or  in  part  payment,  or  that  some  note  or  memorandum         1814. 
in  writing  of  the  bargain  be  made  and  signed  by  the        GtLowEt 
parties  to  be  charged."     It  was  urged  for  the  plaintiff,         ^«w/ 
that  inasmuch  as  the  goods  were  not  capable  of  bebig 
delivered  at  the  time  of  the  contract,  not  being  then  in 
existence,  the  contract  was  not  within  this  clause  of  the 
statute.     And  of  that  opinion  was  the  Chief  Justice, 
and  ruled  accordingly,  comparing  it  to  the  case  of 
Towers  v.  Osbom  (a) ;  and  a  verdict  was  found  for  the 
plaintiff. 

Gaselee  now  moved  to  enter  a  nonsuit,  and  he  said 
that  if  it  were  res  nova,  the  true  reading  of  this  clause  of 
the  statute  should  be  divisim,  reddendo  singula  singulis; 
that  is,  that  the  buyer  shall  accept  part  of  die  goods,  if 
the  contract  be  for  the  sale  of  goods  capable  of  deli- 
very; butif  not,  then  there  shall  be  earnest,  or  a  memo- 
randum in  writing.     And  this  construction  will  include 
every  contract  for  the  sale  of  goods,  as  well  of  goods 
to  be  made,  as  of  goods  made,  which  are  certainly  within 
the  same  mischief.     And'  though  Tamers  v.  Osbom  was 
recognized  in  Clayton  v.  Andrews  {b)^  it  may  be  said  of 
the  latter  case,  that  it  went  upon  a  very  refined  distinc- 
tiouj  such  as  would  leave  scarcely  any  case  of  future 
delivery  within  this  clause  of  the  statute.     But  the  au- 
^ori^  of  both  those  cases  seems  to  be  narrowed  by  the 
subsequent  case  of  Rondeau  v.  Wyatt.  (c) 

Lord  Ellenborough  C.  J.  The  subject  matter  of 
this  contract  did  not  exist  in  rerum  natura ;  it  was  in- 
capable of  delivery  and  of  part  acceptance,  and  where 

(«)  I  Str.  506.  {h)  4  Bmr*  txoi.  {()  %  H.  Bl  6j. 
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Buck. 


that  is  the  case,  the  contract  has  been  coasidereil  as  n«t 
within  the  statute  of  frauds.  In  Rotideau  v.  Wyalt  thtf 
thing  contracted  iat  existed  in  the  very  shape  and  mskh 
stance  in  which  it  was  to  be  delivered ;  and  it  was  hdd 
that  the  circumstance  of  its  being  to  be  shipped  <m  boorA 
vessels,  to  be  provided  by  the  buyer  for  expmttAoOi 
did  not  take  the  rase  out  of  the  statute.  And  Chat  is 
very  good  sense,  for  if  the  thing  be  capable  of  deUvery  at 
the  time,  why  is  it  not  done ;  but  the  same  reason  does 
not  apply,  where  the  goods  are  not  deliverable. 


Dampier  J.  The  Court  in  Rondeau  v.  H^aU  dis« 
tinguished  it  fr6m  the  two  former  cases,  by  saying  that 
iu  those  cases  some  work  was  to  be  performed. 

Per  Curiam^  Rule  refosed* 


Phillips  and  Another  against  Price. 


A  dccltration      T\EBT  by  Phillips  and  Cotlerell^  as  assignees  of  th^ 
assignees  of  a  sherifiF  of  Gloucestashire^  against  Price^   upon  a 

stating  that  '    Tcplevin-bond.      The  plaintiffs  declare  that  tfcey  dis- 


statmg 

thrdlf^^ndan\^s  drained  certain  cattle,  goods,  and  chattels  of  thedefend- 

voods  for  rent 
doe  to  P.»  is 
good  without 
naiiiinK  C.  bat- 
M.     Both 
avowant  and 
person  making 
cognixance 
may  take  an 
assignment  of 
the  replevin- 
bond,  and  sue  jointly  upon  it.    The  deekration  need  not  set  out  the  godds  diktiaf  nerf : 
and  if  it  state  that  the  sheriff  took  the  bond  in  double  the  value,  conditioned  for  pro- 
secuting, &c.  and  for  making  rrtarn  of  the  gt9d$  in  the  cmtdithn  mentkned^  md  Iheriufm  ^e- 
sheriff  replevied  the  same ^  that  shews  that  the  bond  was  conditioned  for  a  return  ei  the  goods 
distrained.    And  the  declaration  is  not  double,  because  it  alleges  that  thft  defeudant  did 
not  prosecute  his  suit  with  eflect,  and  hath  not  iinr1c>  rctunu 

the 


ant,  for  a  certain  sum  of  money  then  due  to  PhtUtps  for 
rent,  and  the  defendant  made  his  plaint  to  the  sheriff 
who  thereupon  took  the  bond  from  the  defendant,  atii 
three  sureties,  in  double  the  value,  conditioned  for  lam 
appearing  and  prosecuting  his  action  with  effect  againsC- 


PftlCK. 
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the  pIuDtiffi^  fi»r  taking  6nd  unjustly  detaining  his  cattle^  1 8 14* 
goodsy  and  chattels,  in  tlie  condition  mentioned,  and  for  — — — 
xnakii^  return  thereof  if  return  thereof  should  be  ad<<>  a^aittst 
judged  by  law,  and  thereupon  the  sheriff  replevied  the 
same.  And  afterwards,  at  the  next  county  court,  &c 
the  defendant  appeared  and  levied  his  plaint,  but  did 
not  prosecute  his  action  with  effect,  and  it  was  adjudged 
that  the  plaintiff  should  have  a  return  of  the  said  cattle, 
goods,  and  chattels,  yet  the  defendant  hath  not  yet 
made  a  return.  Whereby  the  said  bond  became  for- 
feited to  the  shcrif]^  and  thereupon  afterwards  the 
sheriff,  at  the  request  of  the  plaintiffs,  the  averrants  in 
the  said  cause,  by  indorsement  on  the  said  bond  assigned^ 
it  to  the  plaintiffs  according  to  tlie  form  of  the  statute.^ 
By  means  whereof  an  action  hath  accrued  to  the  plain- 
tifi5,&a 

And  upon  demurrer,  £•  L(vwes  insisted  on  the  follow-* 
ing  causes  assigned ;  ist,  that  it  does  not  appear  by  the 
dedaration  that  Cotteretl  made  the  distress  as  bailiff  of 
JPhillipSy  or  by  what  authority  he  made  it;  and  the  de- 
claration ought  to  shew  by  what  authority,  as  in  Dias 
T.  ^eeman  (a),  the  declaration  stated  that  the  plaintiff 
distrained  as  bailiff.     And  tliis  being  upon  special  de- 
murrer, no  inferrence  can  be  allowed  to  supply  the 
omission.     2dly,  It  does  not  appear  that  the  plainti£b 
^ere  the  avowants  in  the  replevin  suit,  or  that  they  were 
competent  to  take  an  assignment,  or  to  sue  as  assignees. 
The  Stat.    11  G.  2.  c.  19.  5.23.   only  audiorizes  the 
sheriff  to  assign  the  bond  to  the  avowant,  or  person 
making  cognizance,  in  the  disjunctive;    therefore  the 

^  (a)  J  r.^.  195. 

Vol.111.  O  declara- 
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1814.       declaration  ought  to  shew  in  which  of  those  cbaracteni 
they  sue ;   for  both  cannot  sue,  the  interest  of  the  aMf 

PlIILLIFS 

agasttst  being  very  different  from  that  of  the  other,  the  avow- 
ant being  entitled  to  the  value  of  the  distress  taken, 
or  to  a  return  of  the  goods,  but  the  other  only  to  costs. 
3dly,  It  does  not  appear  by  the  declaration,  what  cattle^ 
goods  and  chattels  were  distrained ;  whereas  the  com* 
mon  practice  is  to  declare  that  the  plaintiff  distrained 
the  goods  aflermentioned,  and  then  in  setting  fordi 
the  condition  of  the  replevin  bond  the  goods  ap* 
pean  4thly,  It  does  not  appear  that  the  bond  was 
conditioned  for  returning  the  cattle,  goods,  and  chat" 
tels  distrained,  but  only  for  returning  the  cattle^ 
goods,  and  chattels  in  the  condition  mentioned ;  which 
though  a  technical  objection  is  good  on  special  de« 
murrer.  Lastly,  the  declaration  is  ill  for  duplicity  in 
stating  that  the  defendant  did  not  prosecute  his  suit 
with  effect,  and  also  that  he  did  not  make  a  return;  for 
either  of  those  breaches  would  have  been  sufficient ;  if 
he  did  not  prosecute,  that  would  have  been  a  breach, 
and  vice  versa. 

The  Court  overruled  all  these  objections  singulatim. 
To  the  1st,  Lord  EllenOorotigh  C.  J.  said  that  the  deda- 
ration  shewed  that  Cotterell  made  the  distress  joindy 
with  Phillips^  for  rent  due  to  Phillips^  the  person  in* 
titled  to  it ;  and  what  could  that  mean  but  that  they 
distrained  in  the  respective  characters  of  master  and 
man  ?  And  Dampier  J.  referred  to  Dias  v.  Freeman. 
To  the  2d  objection,  Bayley  J,  observed  that  where  the 
avowant  and  person  making  cognizance  join,  the  judg- 
ment is  that  both  shall  have  a  return  of  the  goods ;  and 
if  both  shall  have  a  return  and  their  costs,  both  are  in- 
terested 
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terested  in  an  action  upon  the  replevin  bond.  And  1814. 
Dampier  J.  said  that  Dias  v.  Freeman  was  decisive  — - 
igainst  the  objection,  for  it  shewed  that  a  person  might  ^Ws)J 
take  an  assignment  of  the  replevin  bond  and  sue  upon 
[t»  who  was  neither  avowant  nor  person  making  cogni- 
BBUce.  And  in  Archer  v.  Dudley  (b)  it  was  taken  for 
panted  that  the  avowant  and  party  making  cognizance 
night  join.  To  the  3d  objection,  tlie  court  answered 
that  it  was  not  usual  to  set  forth  an  inventory  of  the 
foods  in  the  declaration.  To  the  4th,  Dampier  J.  said 
die  goods  mentioned  in  the  condition,  must  be  the 
goods  replevied,  and  tliose  were  the  goods  distrained. 
To  the  last,  Bayley  J.  said  that  here  the  defendant  in* 
Btituted  his  suit,  but  did  not  prosecute  with  efiPect,  and 
ft  return  was  awarded,  and  he  has  refused  to  make  a 
return.  And  Dampier  J.  added  that  you  must  negative 
both  parts  of  the  condition;  if  the  party  make  areturot 
lie  need  not  prosecute  his  suit  with  effect;  if  he  pro* 
lecute  his  suit  with  effect,  he  need  not  make  a  return. 
Per  Curiam^  Judgment  for  the  plaintifis^ 

Pollock  was  to  have  argued  on  the  other  side. 

(j)  1 5.  ^ /».  381. «. 
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M^iit},  The  King  aminst  Levland. 

»m  Ulh. 

Br  ehirtcr  T^Y  charter  a  Car.  i.  it  wm  granted  that  the  maj^f 
Dwyor  or£.iiur-  bculifis,  and  burgesses  oi  the  town  of  Uverjtoclt 

cd  to  bcEtc'cto)  should  have  power  yearly,  on  the  feast  of  St  Ijuke,  to 

congniMi  ci»ia  ■  choose,  and  name,  one  of  themselves,  to  be  mayor  fw 

«lmcn,>nd  _^  ^^  y^^  ensuing.     By  another  charter,  7  W.  3.  it  wiB 

■ppaioted  in  ^pointed  that  there  should  be  41  of  the  burgesses,  to  be 

It  i>  granted  called  the  common  council,  of  which  one  should  be 

docnnque  Kci'  ToayoT,  and  that  every  person  who  should  be  mayor, 

Bwjorcm,  &C.  should  from  the  taking  up  of  the  said  office,  be  called 

*cl*Uua«'de  alderman  during  his  natural  lift^  and  that  the  mayoc 

bdlinit,  »el  de  dnrine  his  continuance  in  olEce,  and  for  one  vear  after 

•omniDni  con-  o  •'  . 

dlio  TiU.  pi«d.  Jijg  going  out  of  officc,  and  the  senior  alderman,  and 

pro  tempore  . 

•xittcnt.  cbirc,  recorder,  for  the  time  bemg,  should  be  justices  of  the 

suo,  id  ab  ofli'  peace  within  the  town ;  and  the  charter  contmned  this 

Teri'^Kld^^  clause,  "  EtulteriusvoIumn8,&c  quod  quandocnnqoe 

Are.  me  iim  gcciderit  aliquem  majorem,  recordatorem,  communem 

tDoc,  ac  in  quo-  clericum,  aut  aliquem  ve!  aliquos  de  batlivis,  vel  de 

■!■  idonca  per-  communi   concilio  vill.   pned.  pro  tempore  ^stenl., 
MonexpenonsE,  obire,  seu  ab  officio  suo,  vel  ab  officiis  suis,  amoveri,  vel 

»emi^i^  &  dccedcrc,  sive  stare  recusare,  quod  tunc  &  in  quoUbet- 

Mi'Jd  &  Ir*  ^  *^"'  ^'  '^io"™  persona,  vel  al'  idonete  persome,  d« 
•ffic"  iUonim       tempore  in  tcmpus,  od  &  in  offic*  illias,  rel  ad  &  in  offid? 


di2etnri"ftc.;  and  hf  tubsfqncnl  chtrteri  crenr  tldcrman  It  appointed  ■  joatice  roe  ths 
town :  Held  that  the  dercaittnt,  who  wai  k  common  coandlmin,  and  had  ann  (ervod 
dieoSeeof  mayor,  and  acted  aijotiice  for  ihctown,  hut  had  lince  quitted  the  town  aorf 
Mrided  four  milea  dbuM,  hBTiaKonlf  a  bank  there,  and  ma  an  acting  maglitratc  for  tke 
cooiitr,  wai  not  entitled  to  reliue  lo  Hand  at  a  lubieqiient  eleetion  of  mayor,  tho»b 
the  icrTing  that  office  voald  compel  Mm  to  remove  hii  reiidenee  to  the  town,  and  pre- 
Tcot  W>  acting  as  migiitiate  for  the  coBDlyi  and  therefore  the  Court  granted  ■  nan- 
damiu  to  lake  npon  tiimKlt  Uw  «fic^  he  lw*iay  baco  elected  at  ueh  rabieqtKDE 
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lllor*  SIC  amot^  vel  obeunt',  sive  stare  recusant,  eVige^         1^14. 
tur/'  &c.,  in  such  manner,  time,  and  form  as  in  that  •■'■^ 

panicular  had  been  used  before  the  making  of  the  char-  Against 
ter  granted  to  the  corporation  29  Car.  2.  By  charter 
aj^  Geo.  2.  reciting  the  appointpicnt  of  justices  of  the 
peace  by  the  former  charter  for  the  said  town,  and  that 
by  reason  of  its  increase  the  number  of  justices  was  not 
finmd  to  be  sufficient,  it  was  ordained  that  the  mayor 
ihould  continue  to  be  one  of  the  justices  for  the  said 
town,  for  four  years  after  the  expiration  of  his  mayoralty, 
mod  that  the  foiur  aldermen  next  to  the  senior  alderman, 
while  they  remained  common  council  men,  should  be 
additional  justices.  And  by  another  charter,  48  G.  3.. 
reciting  also  the  further  increase  of  the  town,  &c.  it  was 
ordained  that  in  addition  to  the  mayor  and  recorder, 
every  person,  who  should  be  an  alderman,  should,  while 
he  remained  a  common  council  man,  be  a  justice  within 
the  town*  The  defendant  was  admitted  in  1 796  one  of 
the  common  council,  and  in  1798  was  elected  mayor, 
and  served,  and  the  following  year  served  the  office  of 
coroner  of  the  town,  and  acted  as  a  justice  within  the 
town  for  four  years  next  after  his  mayoralty ;  soon  after 
which,  he  quitted  his  residence  in  the  town  for  one  about 
four  miles  distant,  where  he  continued  to  reside  ever 
since,  having  only  a  bank  in  t)ie  town,  and  vras  an  acting 
justice  of  the  peace  for  the  county.  On  the  i8th  of 
October  last  (the  charter  day)  the  defendant,  and  another 
of  the  common  council,  were  nominated  for  mayor;  and 
nfter  a  poll  the  defendant  was  declared  duly  elected, 
having  on  the  preceding  day  given  notice  to  the  town 
derk,  requesting  him  to  make  it  known  to  the  return- 
ing officers,  and  burgesses,  that  if  he  should  be  elected 
ll^ypr,  he  would  not  serve,  unless  compelled  by  law ; 

O  3  which 
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1814.  which  notice  the  town  derk  communicated,  before  the 
election,  to  the  returning  officers,  and  several  of  the 

agrtiftst  electors.  Under  these  circumstances,  in  order  to  try  the 
question  whether  npon  the  construction  of  the  charter 
7  W.  3.  the  defendant  had  a  right  to  giw  and  abide  by 
his  notice,  a  rule  nisi  for  a  mandamus  to  him  to  take 
upon  himself  the  office  of  mayor  was  obtained  on  a 
former  day;  and  the  case  of  Bex  v.  Braam  was  men- 
tioned, in  which  it  was  said  this  charter  bad  formerly 
come  under  the  consideration  of  the  Court. 

Scarlett  and  Bickardson  now  shewed  causey  and  in 
addition  to  the  above  facts,  stated  from  the  defendant's 
affidavit,  that  the  duties  of  the  mayoralty  were  such  as 
to  require  the  constant  attendance  of  the  mayor  upon 
the  spot,  and  that  if  the  defendant  was  compelled  to 
serve,  he  would  be  obliged  to  reside  in  the  town,  to  the 
great  inconvenience  of  himself  and  fiimily,  and  would 
also  be  prevented  from  acting  as  a  justice  for  the  county. 
And  they  stated  the  proceedings  in  Bea  v.  Broom  from 
a  MS.  note  to  this  effect :  "  Brawn  was  a  resident  in 
the  town,  and  a  widower  with  children.     On  the  24th 
otjantiaty  1783   a  rule  nisi  was  obtained  for  a  manda- 
mus to  him  to  take  upon  himself  the  office  of  mayor* 
Brown  had  some  days  before  resigned  his  office  of  com- 
mon council  man,  which  resignation  the  corporation  had 
refused  to  accept.     On  shewing  cause,  before  the  Court 
determined  the  question,  the  counsel  for  the  corporation 
agreed  to  a  compromii-e  by  accepting  his  resignation  of 
tlie  office  of  mayor,  and  to  discharge  the  rule,  taking  a 
peremptory  mandamus  for  a  new  election.     Aflei*wardB 
the  corporation  re-elected  him ;  and  a  criminal  inform- 
ation was  filed  against  him  for  refusing  to  accept  .the 

6  office ; 
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pffice;  which  was  tried  at  Lancaster^  and  he  was  found 
guilty,  and  afterwards  brought  up  for  judgment,  and 
fined  6$.  S<L  Lord  Mansfield  upon  that  occasion  said,  aiaiust 
that  rffiisifig  to  stand  did  not  mean  an  arbitrary  refusal,  ^»^*-^''«- 
but  the  party  must  have  a  reasonable  and  just  cause. 
And  both  fVilles  J*  and  BuUer  J.  agreed  that  he  must 
have  a  legal  cause  for  refusing.''  It  appears  therefore 
that  the  import  of  the  words  "  stare  recusare"  in  the 
charter  o(  W.  ^  was  understood  to  mean  upon  a  reason- 
^le  and  legal  cause.  The  charter  certainly  could  not 
mean  by  those  words,  a  refusal  only  upon  such  grounds 
as  would  be  strictly  a  legal  cause  of  exemption,  for  that 
would  be  making  the  words  of  none  effect,  inasmuch  b$ 
without  those  words  every  man,  who  had  a  legal  cause  in 
the  strict  sense,  would  be  exempted.  Unless  therefore 
ihey  mean  upon  reasonable  cause,  that  is,  not  capricious 
but  reasonable  in  law,  they  mean  nothing.  Now  here 
the  cause  of  the  defendant's  refusal  is  twofold ;  ist,  as  it 
affects  him  individually ;  2dly,  as  it  affects  the  corpora** 
tion  and  the  community.  Individually,  he  has  already 
served  the  office,  and  there  are  others  who  have  not  yet 
served;  and  the  acceptance  of  it  now  would  require  a 
change  of  residence ;  for  the  mayor,  being  the  primum 
mobile,  must  be  resident  on  the  spot ;  he  is  not  like  a 
common  council  man  who  may  be  summoned ;  aiid  this 
change  of  residence  must  continue,  not  only  during  his 
year  of  office,  but  during  the  four  years  he  is  afterwards 
to  continue  a  justipe  for  the  town,  idly.  The  corpora- 
tion will  be  affected  by  the  re-election  of  one  of  its 
mem)3ers  before  all  the  others  have  served ;  because  by 
the  charters  of  G.  2.  and  G.  3.  which  appear  to  have  been 
granted  in  consequence  pf  the  increase  of  the  town, 
every  person  who  hi^s  served  the  office  of  mayor  is  to  be 

O  4  a  justice 
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'  1 8 14*        a  justice  for  the  town ;  if  therefore  the  same  person  xnty 
„!7T^         be  re-elected  wliile  there  are  others  who  have  not  served, 

1  h    Kino  ' 

ci  *i»st         the  consecmencc  will  be  that  the  policy  of  those  charters^ 

'L.ETLANO.  . 

wliich  was  to  have  as  large  a  number  of  magistrates  as 
possible,  will  be  defeated,  and  the  corporation  will  be 
abridged  of  the  number  of  its  magistrates.  And  th$ 
community  also  will  suffer  by  the  re-election  of  tliis  de- 
fendant, for  he  will  be  obliged  to  forego  the  exercise  of 
his  office  of  justice  of  peace  for  the  county. 

Lord  Ellenborough  C.  J.  said,  that  it  did  not  ap- 
pear in  Rex  v.  Brawii  that  the  Court  considered  a  rea- 
sonable cause  to  mean  one  addressed  to  the  discretion 
of  the  person  making  it,  but  only  a  legal  cause.  And 
he  asked  if  it  could  be  put  by  way  of  plea  vpon  the  re- 
cord, that  this  defendant  had  no  house  of  residence 
witliin  four  miles  of  the  town,  and  that  it  would  be  in- 
'  convenient  to  him  to  resort  thither  in  order  to  execute 
•  the  office  of  mayor,  and  afterwards  of  magistrate.  The 
defendant  knew  the  inconvenience,  and  yet  remained  a 
coq)(>rator,  As  to  abridging  the  number  of  justices,  it 
did  not  appear  that  the  number  was  so  diminished,  1^ 
to  create  any  inconvenience  or  tend  to  the  obstruction 
of  justice;  if  that  were  so,  perhaps  it  might  afford  a 
legal  excuse.  But  it  did  not  follow  that  the  w|ioIe 
number  given  by  the  charter  of  G.  3,  was  necessary; 
the  charter  might  have  provided  for  a  redundancy. 
There  were  many  causes  of  excuse,  such  as  incapacity 
from  sickness,  or  from  poverty,  which  the  words  of  the 
charter  cX  W.^.  might  contemplate,  as  forming  grounds 
of  refusal  in  the  mouth  of  the  elected,  without  making 
H  a  matter  entirely  of  discretion.     And  at  ail  events  \t 
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was  open  to  the  defendant  to  return  this  matter  to  the        1814. 
mandamus     Wherefore  the  mandamus  ought  to  go.  ■ 

The  KiNQ 
agaiuU 

Bayley  J.   If  having  once  served  the  office  of  mayor,      L*'^^"**^ 
•nd  justice,  authorizes  a  refusal  under  the  words  "  stare 
rccusare,"  the  defendant  may  return  it 

Per  Curiam  (a),  Rule  absolute. 

The  Attorney-General,  Parky  Topping,  Holroyd,  a^d 
J.  Clarke,  were  in  support  of  the  rule. 

{a)  Dampier  J,  was  absept. 


SmEDLEY  aj^ainSt  GoODEN.  Tuesday, 

^  Nov.  ijth. 

COVENANT  upon  articles  of  ainreement  made  be-  Thcstatj^/ir- 

^  .  f.4- relate*  only 

^  tween  the  defendant  and  «7.  Gooden^  his  son,  of  the  to  mch  persons, 

one  part,  and  the  plaintiff  of  the  other,  for  the  taking  seUes  as  ap- 

and  keeping  by  the  plaintiff  of  the  said  J.  Gooden  as  his  ^l^der  "^"ndT 

covenant  servant  in  his  trade  of  a  hosier,  for  the  term  of  ^^l}^  adults. 

'  It  seems  that 

five  years,  and  the  articles  contained  the  usual  cove-  contracts  of  ap- 

•^  ^  ^  prentice&hip 

nants  to  be  found  in  indentures  of  apprenticeship/  and  vvhich  are  votd- 

the  plaintiff  assigned  for  breach  that  «7.  Gooden  absented  avoided  by  the 

himself  from  his  service  during  the  term.     After  oyer  abKnSnrhJm-* 

of  the  articles,  the  defendant  pleaded  non  est  fectum ;  ^Jl,[™°*  ^* 
and  also  that  the  articles  were  made  for  the  term  of  five 
years,  cpntrary  to  the  statute,  whereby  they  were  void. 
Demurrer  to  the  last  plea.    Joinder. 


Pidler  in  support  of  the  demurrer,  addressed  himself 
to  the  objection  made  by  the  pica,  and  contended  that 
die  articles  were  not  void  by  the  stat.  5  Eliz,  c.  4.  by 

reason 
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1814.        reason  that  they  were  for  a  less  term  than  seven  yean^ 
""""*        but  voidable  on,ly»  and  he  dted  the  opinion  o£  Loi4 

Smkdlct 

siaittsi  Hardwicke  in  Rex  y.  Si.  Nicholas^  Ipswich  {a)  to  that 
efifect;  and  he  said  that  here  the  absenting  himself  from 
the  seivice  did  not  amount  to  an  avoidance  (&)•  But 
the  Court  interposed  by  inquiring  wheth^  it  iq)pe8red 
in  any  part  of  the  record,  thati7.  Gooden  the  son  was  an 
infimt  at  the  time  when  the  articles  were  entesed  intOp 
far  if  he  was  an  adult,  the  statute  which  relates  only  to 
persons  under  age,  could  not  affect  this  contract;  and 
this  would  be  an  answer  to  the  plea  in  limine. 

Scarlett  contra  argued  that  5  Eliz.  c.  4.  $.  26.  did  not 
require  that  persons  bound  to  serve  as  apprentices  should 
be  under  the  age  of  21 ;  ail  that  it  required  was,  that  they 
should  be  bound  to  serve  for  seven  years  at  the  least,  and 
that  the  term  should  not  expire  before  they  should  be  24] 
and  by  5*  41.  all  covenants  to  be  made  otherwise  than  is 
limited  by  the  statute,  are  clearly  void  in  law  to  all 
intents  and  purposes.  Therefore  in  Guppy  v.  Jieth 
nings  (c)  it  was  considered  that  covenant  would  not  lie 
upon  an  indenture  of  apprenticeship  made  for  fiye  yearsi 
it  being  pleaded  that  the  apprentice  quitted  the  service. 

l.ord  Ellenborough  C.  J.  Can  it  be  maintained 
that  the  statute  of  Eliz.  was  intended  to  limit  the  powers 
of  an  adult  to  contract  for  his  labour.  The  statute 
may  perhaps  be  thought  capable  of  a  variety  of  bad 
interpretations,  but  it  is  to  a  considerable  degree  JLe» 
funct,  and  I  do  not  think  it  can  be  successfully  argued 


(«)  Bior.  S.  C.  91.    a  Str»  1066.    Cos.  ttmp,  Hariw,  313. 
{h)  Sec  Gray  v.  (Mwi,  \i  Msst,  13.        (^)  i  A»ar,  256- 
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that  one  of  its  meanings  was  to  restrain  the  binding,  or 
I  should  rather  say  the  contracting  of  adults  for  their 
own  service*  Here  it  does  not  appear  but  that  the  son 
was  of  age  at  the  time  of  this  agreement,  and  if  he  was, 
there  is  an  end  of  the  argument  arising  from  the  statute 
having  disabled  persons  from  binding  themselves  for  a 
less  period  than  seven  years,  because  tiiis  person  was 
not  within  the  statute. 


ijl 
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SMIDLtT 

againsS 
GtfUDIN* 


Bayley  J.  The  case  of  Guppy  v.  Jennings  was 
cited  and  considered  in  Gray  v.  Cookson.  Here  the 
plea  alleges  no  act  of  avoidance  by  the  party. 

Per  Curiam{a\  Judgment  for  the  plaintifil 

(«)  Dampier  J.  was  absent. 


Foster  asainst  Stewart. 


Tuesday, 
Nov,  15  ih.. 


A  SSUMPSIT  for  work  and  labour  by  the  plaintiff  where  the 

and  his  servants,  apd  the  money  counts.     Plea,  ^rtMlctAt^tt- 
non    assumpsit.     At  the  trial  before  Lord  EUenbo*  *f  (™?ll***. . 

^  ^    ^  plaintifr*s  ship 

rough  C.  J.  at  the  London  sittings  after  last  Michaelmas  «"<*  '^•nt  ©a 

,     .  .  .  board  the  de- 

term  the  plaintiff  was  nonsuited,  with  leave  to  move  to   fcndant*s,  and 

enter  a  verdict  in  his  favour,  with  12/.  damages,  if  the  self  mtil  the 

Court  should  think  the  action  maintainable  in  that  form,  fhi^*!^!"^** 

when  he  dis- 
covered himself  to  the  defendant,  who  carried  him  to  if.,  to  which  place  he  worked  his 
passage,  receiring  his  foud,  and  doring  their  passage  to  H.  the  plaintiff's  and  defendant's 
ships  were  within  hail,  but  defendant  did  not  make  known  to  plaintiff  that  he  had 
the  apprentice  on  board,  and  on  the  arrival  of  defendant's  ship  at  H.  the  apprentice 
trithcd  to  leave  her,  but  defendant  pt-nuaded  him  to  remain,  promising  him  either 
wages  or  clotlies  and  pocket-money,  uxder  which  persuasion  the  apprentice  sailed  with 
him  XoE*  and  did  doty  as  one  of  the  crew,  but  received  no  wages,  or  clothes  or  pocket- 
money :  Held  that  plaintiff  was  entitled  to  waive  the  tort, and  bring  assumpsit  against 
defendant  for  the  work  and  labour  of  his  apprentice,  and  to  recover  a  reasonable  com* 
fcnMtion  £or  the  fcnriccft  of  the  apprentice  ^om  if.  to  £• 

And 
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1814*  And  upon  a  rule  nid  obtained  for  that  purpo^'lhe 

""""^  Court,  on  shewing  cause,  directed  a  caae  to  be  elated; 

tthut  the  material  facts  of  which  are  as  follows : 


9TiWAftT« 


The  plaintiff,  a  ship-owner  in  Londan^  by  indenture 
of  the  2d  of  December  181 1,  took  one  S.  Pluntpton  to 
be  his  apprentice  for  six  years,  and  sent  him  on  board 
his  (the  plaintiff's)  ship  on  a  foreign  voyage.    The  de^ 
fiaidant  is  master  of  the  ship  Guild/brd  of  Skidds^  and 
in  August  t8i2,  whilst  his  and  the  plaintiff's  ships 
lying  at  St.  Jokris  New  Brunswick,  Plumpton  having, 
he  said,  been  ill  treated  by  the  master  of  the  plaintiff's 
ship,  absconded,  and  went  on  board  the  defendant's 
ship,  where  he  secreted  himself  without  the  dcftdidant's 
knowledge  for  two  days,  and  until  after  the  defendant 
had  weighed  anchor  to  sail  from  that  place.     When 
they  had  got  about  a  mile  from  the  land  Plumpton  dis- 
covered himself  to  the  defendant,  and  told  him  who  be 
was,  and  from  what  ship  he  had  deserted.    After  this,  the 
two  ships  in  the  course  of  their  passage  to  Halifax  were 
once  or  twice  within  hail  of  each  other,  but  the  defend- 
ant did  not  communicate  to  the  master  of  the  plaintiff's 
ship,  that  he  had  Plumptan  on  board.     The  defendant 
carried  him  in  his  ship  to  Halifax^  to  which  he  worked 
his  passage,  and  for  which  he  received  his  food*     Op 
the  arrival  of  the  defendant's  ship  at  Halifax^  Pbmpkm 
wished  to  leave  her,  but  the  defendant  persuaded  hiir 
to  continue  on  board,  and  told  him  he  would  ^thc 
give  him  wages  or  supply  him  with  cloaths  and  pocke 
money.      At  this  time  the  defendant's  ship  was  b 
thinly  manned;  and  by  this  persuasion  Plumpton  sail 
in  her  to  England,  and  arrived  at  Grimsby,  and  frr 
thence  sailed  to  S/iields,  where  he  was  discharged^  i 
immediately  returned  to  London,  and  surrendered  I 
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lelf  to  the  plaintiff.     During  the  whole  of  this  period         18 14; 
Plumpton  did  duty  as  one  of  the  crew  of  the  defendant's        — 

-  FoitEii 

drip ;  and  the  defendant  has  not  paid  him  any  wages,         agema 
or^given  him  any  cloaths  or  pocket-money,  and  12/.  is 
a  fair  compensation'  for  his  services  from  Halifax  to 
melds. 

The  question  for  the  opinion  of  the  Court  is,  whethef 
the  plaintiff  is  entitled  to  recover;  if  he  is,  the  rule  to 
be  made  absolute ;  if  not,  the  rule  to  be  discharged; 

Gaselee  contended  that  the  plaintiff  was  entitled  id 
fecovcr,  inasmuch  as  he  might  lyaive  the  tort,  and  sue 
in  assumpsit.     And  ist  he  observed  that  12/.  was  found 
to  be  a  fair  compensation  for  the  services  of  the  ap* 
prentice  from  Halifax  to  Shields,  and  it  could  hardly 
be  denied  but  that  an  action  of  some  kind  would  lie 
against  the  defendant  for  the  services  of  the  apprentice 
after  his  arrival  at  Halifax.     Neither  could  it  be  doubted 
that  in  many  casds  where  tort  lies,  assumpsit  may  be 
brought.     In  Hanibly  v.  Trott{a\  which  was  trover 
against  an  executor  for  a  conversion  by  his  testator, 
Lord  Mansfield,  in  shewing  how  an  executor  might  be 
liable  for  torts  committed  by  his  testator,  though  not  ill 
an  action  in  the  form  of  tort,  went  much  at  large  into 
the  principle  of  waiving  the  tort,  and  bringing  assump* 
tit.     **  In  most,  if  not  in  all  the  cases,"  says  Lord 
Mansfield,  "  where  trover  lies  against  the  testator,  an- 
other action  might  be  brought  against  the  executor  which 
would  ajuwer  the  purpose.     An  action  on  the  custoifi 
of  the  realm  against  a  common  carrier  is  for  a  tort  and 
wpposed  crime;  the  plea  is  not  guilty;  therefore  it 

[a)  Cow/.  375. 

will 
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i8i4«        will  not  lie  against  an  executor.     But  assumpsit,  wliidi 
"        is  another  action  for  the  same  cause,  will  lie.     So  if  a 

FOSTIK 

^atttsi         man  take  a  horse  from  another,  and  bring  him  back, 
an  action  of  trespass  will  not  lie  against  his  executor, 
though  it  will  against  him ;  but  an  acticm  for  the  use  and 
hire  of  the  horse  will  lie  against  the  executor/'     And 
again,  **  But  where,  beside  the  crime,  property  is  ao-* 
quired  which  benefits  the  testator,  there  an  action  for  the 
value  of  the  property  shall  survive  against  the  executor* 
As,  for  iustance^  the  executor  shall  not  be  chargeable  for 
the  injury  done  by  his  testator  in  cutting  down  uiother 
man's  trees,  but  for  the  benefit  arising  to  his  testator 
for  the  value  or  sale  of  the  trees  he  shalL"    So  here 
upon  the  same  principle,  the  defendant  having,  beside 
the  tort  committed  in  taking  the  plaintiff's  apprai* 
tice,  acquired  to  himself  the  service  of  the  apprentice^ 
which  benefited  him,  an  action  for  the  value  of  sack 
i^ervice  will  lie  against  him,  in  the  same  manner  as  it 
would  survive  against  his  executor.   And  diat  the  service 
crf'the  apprentice,  which  was  acquired  by  a  tortious  act* 
belonged  to  the  plaintiff,  is  clear  firom  Curtis  y.J9rtclges{a^ 
where  it  was  held  that  if  the  master  of  one  ship  take  a 
servant  that  belongs  to  the  master  of  another  ship^' 
whatsoever  wages  he  receives  fix)m  the  King  upon  bit 
account,  shall  be  to  the  use  of  the  first  master,  being  ac- 
quired by  the  labour  and  industry  of  his  servant.  Also  in 
Hill  V.  Allen  (&),  which  was  a  bill  brought  by  an  appren- 
tice who  had  run  away  from  his  master  and  gone  on  board 
a  ship  that  had  taken  a  prize,  his  share  of  which  was 
claimed  by  his  master.  Lord  Hardwicke  said,  *<  In  g^ 
nend  the  master  is  entitled  to  all  that  the  apprentice' 

(4)  Con^  450.  (h)  I  Fes,  83^ 

.<"-  shaH 
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iball  earn,  consequently  if  he  run  away  and  go  to  a  differ-        18 1 4. 
ent  business  the  master  is  entitled  at  law  to  all  his  cam-       / 
ings."  These  authorities  establish  the  principle;  hntEades        ag.iintt 
▼•  Vandeptd  (a),  and  Lightly  v.  Clouston  (b),  decide  the 
question.     In  the  latter,  Mansfield  C.J.   has  set  the 
matter  upon  the  true  ground :  for  he  said,  ^^  that  the 
defendant  wrongfully  acquires  the  labour  of  the  appreiH 
tioe,  and  the  master  may  bring  his  action  for  the  seduc- 
tioD.     But  he  may  also  waive  his  right  to  damages  for 
the  tort,  and  may  say  that  he  is  ^ititled  to  the  labour  of 
his  apprentice;  that  he  is  consequently  entitled  to  an 
equivalent  for  that  labour,  which  has  been  bestowed  iiX 
die  service  of  the  defendant." 

• 

Scarlett^  contrS,  argued,  that  indq>endently  of  the 
ilecision  last  cited,  which  was  founded  upon  Eadee 
V.  Vdndepidf  and  was  a  misapplication  of  the  prin- 
ciple laid  down  in  Hambly  v.  Trott^  it  would  be 
difficult  to  shew  that  the  plaintiff  in  this  case  could 
miiintnin  assumpsit*  And  Eades  v.  Fandeput  could  not 
be  correctly  reported;  for  it  is  stated  to  have  been  aa 
action  for  wages,  but  if  so,  how  could  it  be  material  to 
diarge  the  defendant  with  knowledge?  Knowledge 
could  not  be  material  if  the  action  was  upon  an  implied 
eontracty  and  therefore  it  should  rather  seem  that  the 
actioD  must  have  been  for  the  seduction.  The  record 
of  that  case  has  been  searched  for  in  vain,  and 
Lord  JErskinef  who  is  reported  to  have  moved  it} 
has  been  iq^lied  to,  but  has  no  recollection  of  it. 
Then  as  to  the  principle  upon  which  a  man  may  waive 
tor^  and  bring  assumpsit;  wherever  money  is  ia  th% 

(0)  5£tfS/,39.  (b)  iTtfTftf.  iia. 

hands 
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1814.  h&hds  of  one  man  which  he^ought,  in  tcpntf  mtA  gitik 
-"""~  conscience,  to  pay  orer  to  another,  the'lftir  wiiliniply^ 
ax^ast  promise  on  his  part*  to  do  what  in  Equity  imcl  oan^ 
science  he  ought  to  do;  and  therefore  if  a'knah  T9tldytf 
the  Tee§  of  an  office,  whidi  office  betoiigB  to  alRMflMll 
he  to  whom  the  office  belongs  shall  have  mdM^  Mifc 
and  received  against  him  (a).  So  if  a  man  take  the 
goods  of  anoth(>t'  and  tell  them,  the  ownef  of  A>p*igoMa 
may  waive  the  trespass^  and  sue  him  fot  ifioiieyiiad 
And  received,'  affihiiing  the  sale^  because  he  being^ 
equity  and  con^ence*  beimd  to  pay  over  ^b€  pMfteiM 
to  the  owner  of  the  goods,  the  Igtw  witi  imply  a'priniai 
by  him  so  to  do.  But  what  thfrffainriffctotendyfo^ 
very  different^  for  he  would  hkve  It,  that  tf  H'oilEUVHlB^ 
duce  the  apprentice  of  mirithVTi;  tlir  liiirtrni  ^i  iJiilT 
that  he  contracts  to  pay'fhe  mtoter  for  tteiiWirklPtf 
the  apprentice,  and  therefl^e^hb  mMxr  in^*llaWMl 
IKCtion  against  hiih  for  wdtk  liflB  'UbbUr;  to»'^  tMi^ 

ihight  it  be  said  that  if  a  fnanlhkefliegdbdy'df  ilfMBM', 
the  owner  of  the  goods  ma^  fcaVe '  ks^ifipsW  toiiift.  'Mta 
fbr  goodsr^sold.  Ko  such  j^rmciple;"  hipKti^f  i^>W>4ie 
.  found  in  /fo;AJ^  V.  Trott,  or  in' any  othrf  »««/'  afiffft 
would  be  confounding  the  distincti6ri  bctweeif'kcfittfiSPif 
any  such  principle  could  prevail.  As  to  the  '^liBrtf'^t 
by  Lord  Mansfield  of  a  man's  taking  another's  horsey 
kc.  lie  ohiy  m^t  to  she\(r  that  trt^pfts^^wdtilff'ttfiA  lie 
a^nst  his  esifeculor,  though  it  w6uki  again!^hhn;  IMl'fte 
n^veV'  meSnt  di'at  he  wlio  tDdk  the  horse  ii^oold'tM  IMMe*' 
to  an, 'itcfioh  ^dr  the  uAe  and^hii^e;  aMelotif  1ke*8«^ 
•to*ant,*T(*  ihky  Ue  toswered  ^&t Tie  hits  dtBfl  ^"ta^ 
(hority  for  it,  and  it  is  not  founded  in  principle.     And 

(rt)  Sec  Arts  ▼.  Stukeley,  %  Mod.  a6<>. 

•      ai 
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%&  L^lff  w^  Omukm^  Hmj/fcMCJ.  te^s  not  to        i8ii|. 

het&ti  ffuitt  satisfied  with  it,  or  with  Smith  v.  Hod"        

(m),  'Vhidi  Jle  thouglit  difficult  to  distinguiah  firom         ^^rn 
it ;  tbe  distioGtion,  however,  is  this,  that  there  the  as- 
•igneei  cmly  affirmed  the  contract  which  the  bankrupt 
kadnade. 

Omalee  in  reply.  By  the  ^ame  rule  that  the  assignees 
m  Smitk  r.  Hbdson  were  at  liberty  to  affirm  the  con* 
tract  <^  the  bankrupt,  the  plaintiff  here  was  at  liberty 
to  aflbrm  the  contract  of  his  apprentice ;  both  were  in 
of  the  parties  really  interested.  And  if  a  party 
waive  the  tort  and  bring  money  had  and  received 
upon  the  principle  that  the  money,  in  point  of  moral 
rigbCf  beloiigs  to  bim(i),  why  may  he  not  upon  the 
aaiM  principle  waive  the  tort  and  bring  assumpsit  for 
work  and  labour,  where  he  is  entitled  to  the  work 
labour?  Both  remedies  are  open  to  him.  So 
liei  against  a  man  who  is  in  wrongful  posses- 
sion-of  another's  land,  yet  the  owner  of  the  land  may 
ehooae  whether  he  will  treat  him  as  a  trespasser,  or 
iMiTe  aarampsit  for  use  and  occupation;  though  he 
have  assumpsit  after  he  has  treated  him  as  a 

Ac) 


Lord  EixENBOBouGH  C.  J.  When  this  case  was 
befiire  me  at  Nisi  Priust  the  plaintiff's  right  to  recover 
waa  rested  upon  Efides  v.  Fandqmi ;  and  it  occurred  to 
me  at  that  tim^  and  afterwards  still  more  strongly  upon 
lookii^  into  that  cast,  that  it  is  but  a  vary  loose  note; 

(a)  4  T.  je.  St  I.  [h)  Kilchtn  ?.  Cftn:fhlh  3  lyih.  J04. 

(f)  Birch  ▼.  Wright,  x  T.  R.  37S» 

Vol.  III.  P  for 
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1814.        for  as  to  the  defendant  Vandiput^  who  was  in  ^  ldn^« 
"        service,  supposing  an  action  for  work  and  labour  cculd 

agiuna        have  been  maintained,  yet  it  was  worit  and  kbour^te 

the  king,  and  not  for  Vandepui ;    and  thetefinre  \sk}m 

character  of  captam  of  a  rfiip  of  war  he  conkd  not  hawfr 

been  thfe  object  of  such  an  action.     It  does  not  appfiPK 

however  by  the  note  of  that  case  what  tbe.formv  of  ibt 

action  was ;  if  the  captain  had  enticed  away  the  appr«»» 

tice,  perhaps  he  might  have  been  liable  to  tort.     But 

under  the  uncertainty  both  of  fact  and  form  whidi 

attends  that  case,  I  think  no  very  material  argumeBl 

is  to  be  derived  from  it     However  there  are  two  odier 

cases,  which  do  afford  an  argument  more  pr^nant  and 

important  for  the  Court  to  consider;   I  i^de  tatkt 

cases  oi  Hambly  v.  TtoHy  and  the  more  recent  ease  cf 

Lightly  V.  Chustan.    1  own  I  should  be  more  inclinec^i 

for  the  better  preserving  the  simplicity  of  aetioii%'ttf 

hold  that  where  the  seduction  is  the  cause  of  aeti^By 

the  action  ought  to  be  in  tort  for  the  sednctioll ;  'fltitt^f 

should  go  the  length  of  holding  with  the '  ciMie  -fif 

Sidkeld  {a\  that  where  the  apprentice  in  the  oourscHdF 

his  service  had  acquired  a  chattel,  trover  wooki  lie  fe^ 

it;    or  if  that  chattel  had  been  converted  into  monejf^ 

that  the  master  might  follow  it  in  all  its  representativil 

forms.     But  when  it  comes  to  substituting  the  appren-' 

tice  as  an  agent  of  the  master  for  forming  a  spedfi* 

contract,  it  seems  to  be  going  somewhat  farther  likfOi 

the  necessity  of  the  case  requires,  or  the  authoritifei 

prior  to  Hdmbly  v.  Troit  appear  to  warrant.     What 

Lord  Mansfidd  ^vSi  in  Hamhly  v.  Trott^  <^that  if  iii 

man  take  a  horse  from  another,  and  bring  him  back, 

trespass  will  not   lie  against  his  executor,   though  ii 

C«)  ^orktT  V.  ttnut.  Sail  68- 

^  will 
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wiU  against  him,  but  an  action  for  the  use  and  hire  of  1814. 
tli^  horae  will  lie  against  the  executor,"  I  can  only  con-  — 
ectre  to  be  founded  on  an  assumption  that  the  action  agmnsf 
for  the  uae  and  hire  of  the  horse  would  also  have  lain  tc\yart« 
against  the  testatoi*,  because  an  executor  is  liable  upon 
»  supposition  that  his  testator  would  also  have  been 
liable  to  the  same  species  of  action ;  for  an  executor  ii 
liable  in  the  rq)resentative  character  which  he  bears  to 
his  testator.  The  di£Sculty  therefore  is  in  taking  the 
first  step,  and  saying  that  the  tort  may  be  waived  fot 
an  action  for  use  and  hire  upon  the  contract  j  that 
being  somewhat  different  from  an  action  for  money  had 
and  received  for  the  produce  of  goods  sold  by  the 
4ieriff;  or  the  case  of  Smith  v.  Hodstm^  where  assumpsit 
if9A  held  to  lie  by  the  assignees  upon  a  contract  made 
ll!PUtb  the  bankrupt  In  this  case,  upon  the  authority 
^JHambfy  v.  JVoti,  in  which  the  power  to  waive  the 
tfi^  and  take  to  the  contract  is  put  by  Lord  Mansfield^ 
miii  Ulustrated  by  the  case  of  cutting  down  trees,  it  is 
tigued  that  an  action  for  the  work  and  labour  of  the 
i|9iIxreDtice^  that  is  for  the  benefit  acquired  by  the  de- 
fendant firom  the  service  of  the  i^prentice,  is  maintain- 
able* In  Zdghtly  v.  Clouston  the  same  case  was  before 
the  Court,  and  it  seems  as  if  the  Chief  Justice  upo^ 
that  occasion  entertained  nearly  the  same  doubts  as  I 
do  now;  but  he  appears  to  have  yielded  to  the  autho- 
i^es,  and  to  have  considered  that  the  master  might 
Wiiive  the  tort  and  adopt  the  contract  I  think  there- 
fore that  these  cases,  to  the  authority  of  which  I  bend, 
go  the  length  of  the  present  case,  thou^  I  must  confess 
that  I  do  not  accede  to  them  with  the  same  conviction 
that  I  do  to  many  others, 

Le  Blanc  J.     I  think  it  has  been  decided  in  man/ 
oases  that  tort  may  be  waived^  and  an  action,  on  con- 

P  a  tract 


Stewart. 
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1814.        tract  substituted.     I  think  also  that  by  the  help  of  a 
'       few  principles  the  Court  will  be  warranted  in  determiiH 

FOSTKR  . 

against  lug  this  casc  in  favour  of  the  plaintiff.  It  is  clearly 
established  by  all  the  cases  that  the  master  is  entitled 
to  the  labour  and  earnings  of  his  apprentice,  during  the 
whole  term  of  his  apprenticeship.  It  is  like\rise  esta* 
blished  by  the  cases,  that  if  those  earnings  have  got 
into  the  apprentice's  hands,  the  master  may  claim  and 
recover  them.  That  was  clearly  determined  in  the 
case  cited  from  equity,  where  the  apprentice  having  left 
his  master  and  gone  on  board  a  privateer^  became  en- 
titled to  a  share  of  a  prize;  the  case  was  afterwards 
compromised,  but  the  opinion  of  Lord  iJardwicke  was, 
that  the  master  was  entitled  to  all  that  tlie  apprentice 
earned ;  and  although  the  share  had  not  got  into  the 
apprentice's  hands,  yet  it  was  to  be  considered  as  earn- 
ings, though  in  the  shape  of  a  share  of  prize^  be^ute 
it  was  in  the  nature  of  a  compensation  for  the  labour 

I 

and  industry  of  the  apprentice.     Also  in  several  cases 
it  has  been  determined  with  respect  to  the  sheriff  who 
sells  goods,  or  with  respect  to  a  person  who  is  in  po^ 
session,  by  wrong,  where  the  party  might  briii^  tort  if. 
he  pleased,  yet  he  may  maintain  an  action  founded  on 
contract     In  the  cases  which  have  decided  that  money 
had   and   received  may   be   maintained  .without   any 
privity  between  the  parties,  though  it  lias  been  truly 
said  that  those  decisions  are  founded  upon  the  principle 
that  the  money  belongs  in  justice  and  equity  to.tbe^ 
plaintiff,  yet  in  order  to  attain  that  justice,  the  law 
raises  a  promise  to  tlic  plaintiff  as  if  the  money  were 
received  to  his  use,  which  in  reality  w^as  received  by  i 
tortious  act.     Tlicse  instances  arc  independent  of  those 
put  by  Lord  Mansfield  m  Ilamhiy  v.  Truit ;    which  he 

puts 
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puts  as  clear  law  though  he  does  not  cite  authorities  for        1814. 
them.    As  in  the  instance  of  the  executor  beinir  choree-        " 
Me  for  the  trees  cut  by  his  testator;  that  imports  that         agai»,st 

5  i*    I  •1*1  It-  SiitWAaT. 

^e  owner  of  the  trees  might  waive  tlie  tort,  and  bring      « 
an  action  as  for  trees  sold  and  delivered.     In  the  same 
manner  the  case  of  a  man  taking  another's  horse,  im« 
ports  that  the  trespass  may  be  waived,  and  an  action  for 
tne  use  and  hire  of  the  horse  substituted.     And  these 
cases  are  independent  of  Ligfitb^  v.  Clausiotif  which  is  a 
determination  on  this  particular  point     As  to  Eades  v» 
Vandcputj  it  would  hardly  be  a  sufficient  authority  as 
it  stands  upon  the  report  nlone,  without  farther  in* 
quiring  into  the  form  of  action,  for  the  Court  to  found 
their  decision  upon,  except  so  far  as  it  supports  the 
general  proposition  that  I  set  out  with,  that  the  master 
is  entitled  to  the  earnings  of  his  apprentice,  and  that 
the  Court  will  follow  those  earnings  wherever  it  can. 
jHere  undoubtedly  the  plaiiitifF  might  have  maintained 
tort  (or  the  wrongful  detaining  of  his  apprentice;  butt 
inasmjLich  as  tlie  defendant  has  had  a  beneficial  service 
of  the  apprentice,  the  plahitiff  may  waive  the  tort  and 
require  of  him  the  value  of  the  benefit.     I  should  also 
be  mclined  to  consider  that  as  there  was  a  contract,  the 
master  might  avail  himself  of  it,  as  the  apprentice  was 
xmder  an  incapacity  of  making  any  contract  except  for 
the  benefit  of  his  master.     I  i^hould  consider  it  in  the 
same  liglit  as  where  a  party  purchases  under  the  sherill^ 
jmd  has  not  paid,  the  party  interested  may  avail  hiji-» 
self  of  the  contract  made  with  the  sheriff.     Upon  tlies^ 
j^unds  I  think  this  action  is  maintainable, 

Bayley  J.     To  decide  that  this  plaintiff  is  not  en- 
titled to  recover,  would  be  to  overrule  th«  decision  of 

P  3  i'^A^/y 


6TSWAIT. 
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1 8x4*        Lightly  t.  Cloustotty  and  also  to  impeach  the  doctrine 
~        in  Hambly  v.  Tratt.     Both  cases  appear  to  have  been 

against  Well  Considered,  and  no  contrary  aathorities  have  been 
produced ;  and  I  am  not  aware  that  they  contain  prinr 
ciples  inconsistent  with  others.  It  has  often  been  Iftlft 
down  that  you  may  waive  the  tort  and  bring  assumpsit; 
and  in  no  instance  that  I  can  foresee,  will  thi^  be  pre- 
judicial  to  the  defendant;  because  in  assumpsit  the 
party  cannot  recover  more  than  in  an  action  of  tort;  in 
many  instances  he  will  recover  less.  And  oftentimes 
there  would  be  a  defect  of  justice  if  this  could  not  ba 
done.  After  the  death  of  the  tortfcazcr  the  action  as 
£ir  as  it  respected  the  tort  would  i\ot  be  maintainable, 
iind  therefore  there  could  be  no  remedy  by  way  of 
action  at  all  unless  the  tort  could  be  waived.  Thus  in 
the  case  of  taking  goods,  unless  the  tort  could  be 
waived,  no  action  at  all  would  lie  after  the  party's  death. 
Founding  myself  therefore  on  the  principles  laid  down 
in  Hambly  v.  Trott^  and  upon  the  decision  oi  Lightly  ▼, 
Clauston,  I  think  this  plaintiff  is  entitled  to  recover. 

Rule  absolute  (a)> 

(i>)  DdM/ZfT  J.  was  absent. 
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George  Gofp's  Case.  rhursJa^, 

,..  .   ^  -^<>v.  i7ih. 

f^OFFvras  committed  to  the  county  gaol  by  warrant  a  warrant  of 

of  two  justices,  upon  complaint  made  against  him  crmmitiin*''ih 

br  that  he  havim?  been  duly  appointed  collector  of  the  collector  of  iii« 

'   r         1  .t        n^     y  rates  for  ihc 

ates  for  the  parish  ox  Richmond^    pursuant  to  staU  parish  of  je/cA^ 

15  G.  3.  r.  41.,  .refused  to  account,  and  pay  over  the  wunty%ai5, 

Aonies  collected  by  him  by  virtue  of  the  act,  to  W.  &,  "p^"  "^"TP^^f^ 

J  J  ^  '  against  nim  lor 

be  person  duly  authorized  to  receive  them ;  and  the  ''«^"*'"g  ^f  ■<> 

■  ^•*  "  count  and  pay 

iistices  adjudged  that  he  should  be  committed  to  the  over  the  monies 

,         ,  ,  collected  by 

aol,  there  to  remain  without  bail  or  mainprize  until  he  him,  adjudging 

bould  have  made  a  true  and  fair  account,  and  until  be  oommitted 

iich  money,  as  upon  the  said  account  should  appear  to  IhJr/io'rcmalo 

e  remaining  in  his  hands,  should  bo  paid  by  him  or  his  ""^*^  ^^  thould 

ureties  to  W.S.;  and  they  required  the  kfieper  of  the  tiuc  account, 

'  .  .  .  and  until  sufh 

^  to  receive  and  safely  keep  him  until  he  should  be  money  as 

ispharged  by  due  course  of  law.     And  because  the  war-  a!^Iunt*lwul4 

uit  directed  that  he  should  be  detahied  "  until  he  was  *^^"niJ,*l '^^ 

ischarged  by  due  course  of  law,"     Cuncood  on  a  for-  [jji^'id  bc*'*'ia 

ler  day^  obtained  a  habeas  corpus,   contending  that  by  him  or  hk 

sureties;  wit 

ie  warrant  was  void  ;  and  he  cited   Yoxln/s  case  (a),  held  well,  aK 

Inuy's  case  (i),  HoUingsAead's  case(r),  and  Haldviiin  v,  iu°icdbydU*' 

htm  until  ht 
sbouid  iff  diS' 

And  now  (the  prisoner  having  been  brought  into  charged  ly  dite 

>urt,  and  the  warrant  read)  MarrycU  contended  that  ^*'"^'*''  ^'^ 
le  commitment  was  well  enough,     And  he  agreed  to 
le  cases  of  commitments  by  commissioners  of  bank* 
ipty  which  had  been  adjudged  ill  uppn  a  similar  ob^ 

{a)  I  Sail  35  T.    S.  C.  cited  i  Ld.  Rajnu  xoa        (*)  i  Ld-  R^f-  9^ 
(f )  2  Ld.  Xaynu  8^1,    S.  C* «  Salk.  351.  {i)  I  Burr*  6o», 

P  4  jectioa; 
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'^M'       je^o^;  buttihe  distinguished  -tboMcasesi  and  all  ihm 

cases  cited,  from  the  preseulU  i^ooAise  hevit.  tht 


I^  patte 

Oorr.         <|i4j?fW^V^i&R>^^<^i<)^'  confojipDJQg  fittj^ly^to  the 
act  of  parliament,  viz.  ^<  that  Go^should  be  committeci 
to  the  gaol,  there  to  remain  until  he  should  have  made 
a  true  and  fair  account,  &c."     And  therefore  here  the 
concluding  part,  ^<  until  he  shall  be  discharged  by  due 
course  of  law,"  shall  not  vitiate,  but  shall  be  taken  witl 
reference  to  that  which  precedes,  and  shews  for  what 
time  those  words  are  to  be  understood,  i.  e.  until  he 
shall  oecouat  and  pay  over  the  monies.     Alld  this  db- 
tinction  is  peculiar  to  the  present  case. 

t 

Cutwooetf  contra,  relied  on  the  cases  cited  upon  ob- 
taining the  writ,  and  contended  that  this  being  a  txAk- 
mitment  in  nature  of  an  execution,  and  not  like  a 
commitment  to  answer  fer  a  crime,  where  the  party  is 
necessarily  ccmunitted  until  discharged  by  due  course 
of  law,  some  time  ought  to  hate  been '  stated  "H^ 
certainty. 

Lord  Ellbnborough  C.  J.     If  there  was  atiy  uH- 
<Sertainty  on  the  (ace  of  the  commitment  I  should  have 
agreed  with  the  argument     But  coupling  the  premist; 
with  the  conclusion,  is  it  not  in  effect  the  same  lis  if  th 
warrant  bad  directed  the  gaoler  to  detain  the  part 
until  he  had  accounted?    We  must  read  the  warra 
as  if  the  magistrates  had  in  the  conclusion  recited  ov 
again  the  adjudication. 

'Lb  Blanc  J.  "Bomc  precise  authority  ought  tc 
shewn  .to  justify  the  Court  in  adopting  the  otgec 
made  to  this  warrant.     When  the  party  haajipociu 

6 
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•ad  jpaid  over  ihe^mbn^^  he  will  be.entitled  to  be  dtf-        1614. 
duumd  by  due  course  of  law.  „ 

>       /Vr  CWnafii(a),  The  Prisoner  remanded.        Oorr. 


ft   » 


•*'««! 


ft ." 


.  f  (4^  Dmpiar  J.  was  absent. 


,  Assignee  of  Holt,  Bankrupt,  against  ^''^'-^ 
Gladstone  and  Another. 


I 


ASSUMPSIT  for  money  paid,  money  had  and  reft  Where  by  char- 

ceived,  &c.      Plea  general  issue.     At  the  trial  rh[j^wnen^ 
before  Lord  EUevborough  C.  J.  at  the  London  sittings  ""^^^^^^^y^ 
after  last  Hilary  term,  a  verdict  was  found  for  the  ^e«hter"to^ 
plaintiif  for  2020Z.  \os.  subject  to  the  opinion  of  the  thciame,and 

*; ■  1      /.  «       .  to  pay  JO  much 

Court  upon  the  following  case :  for  etery  ton  of 

On  the  30th  of  July  1812,  before  the  bankruptcy  of  fhould  be  de- 
Hi;^,  by  deed  of  charter-party  beween  the  defendants  ^bg^,  ^^l 
Ofrners  of  the  ship  Atkis  of  the  ope  part,  and  HoU  of  ^A'*"**!? 
the  other,  the  defendants  for  the  consideration  thexein*  f®'  demorrace, 

,  ,      and  the  parties 

after  mentioned  let  to  freight  the  said  ship  to  Holt^  his  motually  bound 

fxecutors,  &c.  for  a  voyage  at  and  from  Liverpool  to  especially  the 

Wyburg  or  Croristadt,  as  directed  by  the  freighter,  his  [{jl^hi^'h" 

ailments  or  assicms,  in  case  the  ship  could  with  safety  tackle,  and  ap- 

^«  ^  ^  '^^  "^    purtcnants,  and 

from  capture,  seizure,  or  condemnation,  enter  and  dis-  the  freighter 

,  ,  the  goods  to  be 

charge  l^er  cargo  at  either  of  the  said  ports,  with  lU>erty  Udcn  and  pot 
to  the  freighter  in  the  course  of  the  voyage  to  call  at  ^naf  wm.'for 
GoUenlnfrgh  for  qrders,  and  in  case  the  ship  should  j^^'^^'^^/"" 
|enter  and  discharge  her  cargo  either  at  Wyburg  or  *rt«cie  contain. 

ter-party : 
Held  that  the 
;^ip-ow«ers  had  not  a  li«o  upon  the  gooda  ictoaOy  bronght  home  to  L,  for  a  ram  of 
noney  claimed  to  be  due  in  respect  of  goods  which  were  put  on  b<»ard  «t  the  loading  port, 
luifX  aifteiwards  relandedi  and  restored  tp  the  agent  of  the  freighter,  andcr  proceu  of  the 
law  at  the  loading  port|  nor  for  a  mm  cUin^  for  dead  freight*  nor  for  a  turn  claimed 
larilcBi^nsatb 

Cronstadt^ 
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1^14*        Cronstadti  then  that  ahe  shoald  load  at  Cranstadt  tst 
jjj^j^^y        Wj^mrgj  as  directed  by  the  freighter,  a  return  cai]go  to 
^^KM'         be  proTided  by  him  for  Ldverpocl:  bat  in  case  the  ship 
could  not  with  safety  enter  and  discharge  either  at 
Wyburg  or  Cranstadt,  then  that  she  should,  if  so  directed 
by  the  freighter,  proceed  to  and  deliver  her  cargo  at 
Stockholm  and  there  end  the  voyage;  and  the  defend- 
ants entered  into  the  usual  stipulations  on  the  part  of 
the  owners,  that  the  ship  being  tight,  &c.  should  be 
ready  on  a  given  day  to  receive  a  full  cargo^  not  ez« 
ceeding  500  tons  of  salt,  and  sail  to  either  of  the 
destined  ports,, &c,  and  there  deliver  her  cargo  to  the 
freighter  or  his  agents  according  to  the  bills  of  lading, 
and  with  all  convenient  speed  receive  on  board  a  full 
and  complete  cargo  of  hemp,  flax,  tallow,  or  other  law*!- 
ful  merchandize^  and  sail  therewith  to  Liverpool,  and 
there  deliver  the  same  to  the  freighter  or  his  agents 
according  to  the  bills  of  lading,  &c.,  and  that  the  ship 
should  be  allowed,  for  discharging  her  outward,  and 
taking  in  her  return  cargo,  45  running  days  in  the 
whole^   to  commence  from  the  time  that  the  mast^ 
should  give  notice  that  he  was  ready  to  discharge,  and 
take  in  the  respective  cargoes;  in  consideration  of  which 
Holt  covenanted  to  load  the  respective  cargoes  in  Livef' 
poolf  and  at  Cronstadt  or  Wi^burg^  and  recc'ive  the  san^ 
in  Liverpool  and  Russia  within  the  days  limit^,  and  lo 
pay  freight  2/.  55.  per  ton  of  40  bushels  of  salt  taken  on 
board,  with  ic/..per  cent,  thereon  in  lieu  of  pilotage 
and  portcharges  on  the  outward  voyage,  the  same  to  be 
paid  on  delivery  of  the  said  outward  cargo  of  salt  at 
the  port  of  discharge  in  Russia,  and  liL  for  every  ton 
of  flax  and  hemp,  and  8/.  for  every  ton  of  tallow,  which 
ihoiild  be  d^vered  at  the  king's  beams  tAJJverpool^ 

with 


IN  TW  FlFTT^FIFIH  YxiB  Of  GEORGE  HI.  Wl 


i^l*  per  cent  thereon  in  lieu  of  pilotage  and  pe^  l8l4« 
duurges  on  the  homeward  voyage,  with  the  like  rates  of  ^  ~ 
freight  in  proportion  upon  all  other  goods  shipped  at  ^siiut 
JLiverpool,  the  same  to  be  paid  on  delivery  of  the  said 
cargo  at  Liverpool  by  biUs  not  exceeding  three  months, 
and  it  was  stipulated  that  the  freighter  might  keep  the 
ship  on  demurrage  in  Bussia  for  unloading  and  reload* 
ing  there,  ^nd  for  discharging  at  Liverpool  at  15  guineas 
per  day.  And  lastly,  for  the  true  performance  of  every 
article,  matter,  and  thing  therein  contained,  the  parties 
thereby  mutually  bound  and  obliged  themselves,  etpe^ 
dally  the  defendants,  the  said  ship,  her  tackle^  and 
appurtenances,  and  Holtf  the  goods  and  merchandizes 
to  be  laden  and  put  on  board  the  said  vessel  on  the  said 
▼oyage,  each  unto  the  other,  and  others  of  them,  in  the 
penal  sum  of  3000/.  sterling,  to  be  forfeited  and  paid 
by  the  party  delinquent  to  tlie  party  observant  to  the 
Irue  and  pimctual  performance  thereof. 

Under  this  charter-party  the  ship  sailed  and  arrived  at 

Oronstadt  on  the  loth  of  October  18 12,  (O.  S.)  and  was 

niiolly  discharged  and  reloaded  with  about  362  tons  of 

tallow  and  hemp  in  the  course  of  that  month,  and  the 

i:qitain  signed  bills  of  lading  for  them,  and  there  re- 

jxiained  61  bundles  of  hemp  ready  to  be  loaded,  but  the 

mtdp  was  apparently  full.  However  the  ice  having  blocked 

^ap  the  river  on  the  1 2th,  the  ship  was  unable  to  soil  that 

r,  and  in  February  of  the  next  year,  the  captain  pro- 

that  the  hemp  should  be  unloaded  and  reloaded 

^^rith  as  much  more  as  could  be  put  on  board,  and  it  was 

Jbund  that  she  would  contain  about  35  tons  more,  but 

^e  61  bundles  had  by  this  time  been  disposed  o(  and 

^e  quanti^  wanted  was  ready  at  Petersburgh^  but  was 

3iever  put  on  board.    On  the  2d  of  Mag  the  passage 

S  was 
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1814.       ^afc  clear  for  sea  at  Cronstadi,  and  on  the  4th  atPderP' 

iurgh.     In  the  mean  time  HM*s  agent  at  Peiersbiargl 

a^mnst  having  drawn  bills  upon  Holt  in  this  country  on  ao- 
eount  of  part  of  the  cargo,  which  bills  had  been  re> 
turned  dishonoui*cd  and  protested^  applied  on  the  3d  of 
May  to  the  custom-house  at  PetersHarghj  stating  the 
iurcumstances,  and  praying  that  he  might  have  the 
goods  relatided  and  restored  to  him.     A  decree  was 

1  *        I  ■ 

issued  to  demand  the  same  from  the  captain  or  to 
learn  his  objections.  The  captain  objected  to  ttic  re^ 
landing,  alleging  that  he  had  given  bills  of  lading  for 
the  goods ;  tlie  customs  required  the  bills  of  lading  aud 
charterrparty  to  be  produced,  and  upon  seeirig  them 
made  an  order  on  the  12th  of  May  conformably  to  the 
Bussian  law,  to  unload  a  specified  weight  of  tallow  which 
was  found  to  be  equal  to  149  casks,  ana  Wndles 
of  hemp,  to  be  returned  to  the  agent,  and  if  tiie  captain 
objected,  the  police  was  to  assist  On  the  14th  otMay 
a  warrant  issuod  for  that  purpose,  and  the  proper  omcers 
came  on  board  and  took  off  the  scal§  from  theLatch^ 
(tlie  captain  having  refused  his  consent)  unloaded 


goods  q>ecified  in  the  order,  and  delivered  tliem  to 
^cnt.  While  these  proceedings  were  going 'on,  the 
agent  proposed  to  the  captain  to  give  him  goods  in  lieu 
of  tliose  to  be  taken  out,  and  complete  his  cargo  wi^i 
oth^r  goods,  and  on  a  different  account,  to  which  the 
captain  objected.  On  the  3d  of  Jane  the  snip  was 
again  cleEired,  ader  having  bc^  kept  by  a'guardshipi' 
and^was  allowed  to  sail,  and  ai^Ived  at  Liverpool  on 
the«i2tk  of  Jidy.  The  plhintifTpaid  the  (^etendantJB 
2^3742.  issSoT  the  fi^ight  of  the^g6od^whi(m  arrived  at 
Zdeerpaoli  and:required  the  dcfeiidsmts  to  delii^  them; 
but  they  refused  so  to  do,  unless  the  plaintiff  would 

also 
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them  the  following  sums,  viz.  i,i6ii.  las,        .1^14. 
to  be  due  in  respect  of  the  tallow  and  hemp        — — 
at  Cronstadt ,-  which  sum  if  the  defenaauts  are         tignftut 
o  It,  IS  right  m  amount;  372^  i2s*  claimed  m 
>f  the  space  in  the  vessel,  which  had  beoa 
moccupied  aft^r  the  second  stowage;    whicb 
he  defendants  are  entitled  to  it,  is  right  in 
486/.  6s.  as  equal  to  3 1  days'  demurrage,  or 
ation  in  the  nature  of  demuiTageu    The  plain- 
der  to  procure  a  delivery  of  the  goods  paid  the 
Its  the  above  sums  out  of  the  bankrupt's  estate 
rot^t. 

[uestion  for  the  opinion  of  the  Court  is  whet» 
.plaintiff  is  entitled  to  recover  all  or  any,  or  any 
the  said  several  sums.  If  the  Court  should  be 
)n  that  the  plaintiff  is  entitled  to  recover  all,  or 
a^y  par^.  of  them,  the  verdict  to  be  entered  for 
Qtiff  accordingly ;  if  they  sliould  be  of  opinion 
plaintiff  is  not  entided  to  recover  any  or  any 
^Qi,  a  nonsuit  to  be  entered. 

fdal^  for  the  plaintiff  contended  that  he  was  en- 

,1'  •.     i  ■ 

\  recover  all  the  three  sums;  and  as  to  the  two 
)i;  unoccupied  space,  or  in  other  words  dead 
and  for  dei^iurrage,  he  argued  tlmt  the  case  of 
iV.  JRodie  (a)  would  be  decisive  against  the  claim, 
r^  not  for  the  obligatory  clause  in  this  charter- 
bmding  the  parties,  the  owners  the  ship  and 
the"  fi^eighter  the  goods  to  be  loaded,  in  a  pe- 
^  penalty.  Plere,  thcifefoire  the  question"  was 
r  that  clau^  made  any  difference^  and  could 
le  efiect  of  i^reating  a  Uen  on  the  goods,  beyond 

':;     ...  (.)  n  i.!/,  547-  ''"■''    '         '' 

that 
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1^14.'       that  which  existed  by  the  general  law.     No  m<ta&oe  it 
—*'■*■        to  be  found  where  such  an  effect  has  been  attributed  to 

BlELCT- 

aitttusi  ity  not  one  is  stated  in  the  treatises  upon  this  subject,  aUd 
it  seems  that  it  cannot  be  applied  to  mere  breecbei  of' 
covenant  (a).  Whether  it  may  not  be  cbnsidetod  at 
entitling  each  party  in  equity  to  a  specific  security  <A 
•hip  and  goods  respectively,  which  a  court  of  equity 
will  deal  with,  is  another  question.  It  doea  not  appear 
that  even  a  court  of  admiralty  has  ever  acted  upon  it^ 
and  perhaps  the  utmost  that  they  would  do^  would  bt 
to  compel  the  party  delinquent  to  give  bail  to  dw 
amount  of  the  specific  damage  or  demand  made.  But  ii 
this  clause  should  be  held  to  give  a  lien  for  thepeffinrm* 
ance  of  covenants,  the  consequence  would  be  that  the  par*' 
tj  would  have  a  lien  for  the  minutest  breach,  where  peiv 
haps  the  damages  were  merely  nominal,  to  the  extent  €i 
3000^  And  it  is  not  easy  to  conceive  how  goods  ezact^jr 
to  that  amount  are  to  be  ascertained,  and  with  respect  tn 
the  reciprocal  lien  upon  the  ship,  a  portion  of  which  caa^ 
not  be  detained,  that  is  a  difficulty  which  renders  it  abso* 
lutely  abortive.  As  to  the  sum  claimed  in  respect  of  the  • 
tallow  and  hemp  relanded  at  Crcnstadt^  it  cannot  be  called 
fireight,  because  freight  is  a  reward  for  the  acttial  icaf^ 
riage,  not  for  the  receiving  of  goods  in  order  to  be  canied^J 
and  there  can  be  no  inception  of  fra'ght  till  the  ship  has 
broken  ground  (6).  So  it  was  decided  in  CwUn^v^ 
Lang{c)  although  there  the  ship  had  actually  elearcd 
out  for  the  voyage;  and  Blakey  v.  Dixon {d}  alsb  shewt 
that  nothing  becomes  due  for  fireight  by  re<^iving  tfa^ 
goods  on  board ; .  and  it  was  there  said  that  '<  prikbl 

(«)  See  Abbott  on  Merchint  Ships,  19.1.  4th  edit. 

(b)  Mtiloy,  b.  2.  c.  4*  * •  2-       i^)  iB,&F.  6^4'-      (4)  %S,4rP.  z%u 

fikcie 
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facie-Aelgbt  k  not  due  until  the  arrival  of  the  goods."  So        )  8 14. 


^mm 


in  -Ma^hiter  v.  J3a&r  (a),  where  the  bills  of  ladinir  stated 

«tL£T 

that  tb^  freight  was  to  be  paid  at  the  shipping  porty         ^mbu 


Lord  £ilenb(nvugh  C.  J.  said  <<  that  those  words  only 
meant  that  freight  should  be  paid  at  the  shipping  port 
instead  of  the  pdrt  of  discharge^  and  by  no  means  dis* 
pensed  with  the  perfbrmanoe  of  the  voyage."  Here  then 
the  voyage  as  it  r^ards  these  goods  having  never  beeo 
performed,  nor  even  begun,  freight  cannot  be  due  in 
respect  of  them;  neither  has  the  freighter  taken  back  )m 
own  goods  again,  so  as  to  charge  him  with  freight  pro 
rati  itineriis,  for  they  were  taken  out  under  process  in 
invitum  of  the  fr^hter,  and  therefore  he  is  not  within 
the  rule  in  Mafynef  98.  This  differs  from  a  policy  on 
freight,  which  attaches  as  soon  as  the  goods  are  on 
board  y  for  the  reason  of  that  is,  that  wherever  the 
assured  has  a  reasonable  expectation  which  gives  him  a 
hij^hly  probable  interest,  such  interest  is  enough  to 
latisiy  the  statute,  and  therefore  insurable.  If  then 
nothing  here  be  due  eo  nomine  as  freight  in  respect  of 
the  goods  reloiided,  whatever  compensation  the  defend- 
ants may  be  entitled,  to  in  that  respect  &lls  under  the 
denomination  of  dead  fi^eight,  which  reduces  it  to  the 
^eation  upon  the  first  point. 

Ji^«ontra;argued  that  the  plaintiff*  was  not  entitled 

to  reQOver  either  of  the  three  sums,  inasmuch  as  the 

•defisndantB  had  a  lien  in  respect  of  all  three  under  the 

obligatory  clause^  and  if  not  in  respect  of  all,  at  least  in 

irespect  of  the  sum  claimed  for  the  goods  relanded.    He 

id  that  the  intention  of  the  parties  in  the  obligatory 

■     r 

clause^ 
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1814.        clause^  was  to  give  a  reciprocal  security  by  way  of  lim 
g  upob  the  ship  and  goods,  for  performance  of  the  cove- 

^x^ina         nants  in  the  charter^partjs    for  what  else  could  they 

Glaostone* 

mean  by  binding  the  ship  and.goods  respectivdy,  in  a 
penalty  for  the  performance  of  every  matter  contained 
therein?      Unless   the   clause  means  this,   it  meaos 
nothing,  and  as  the  plaintiff  would  have  it|  it  is  a  desd 
letter,  whereas  the  construction  ought  to  be  ut  resmagis 
valeat  quam  pereat     Then  there  can  be  no  doubi  tbft 
all  these  three  sums  are  claimed  in  respect  of  the  nim- 
performancc  of  the  matters  contained  in  the  charter- 
party,  and  therefore  fail  widiin  tlie  general  intent  and 
scope  of  the  obligatory  clause.     But  besides  its  general 
intent,  if  that  sliould  be  thought  doubtful,  it  baa  deaxfy 
a  special  intent  as  it  regards  the  lien  in  respect  of  the 
goods  relanded,  for  it  especially  binds  the  goods  and 
merchandizes  to  be  laden  and  put  on  boards   not  the 
goods  if  they  shall  be  carried  and  arrive ;   and  tharefiafe 
here  the  criterion  upon  which  the  party's  ri^t  to  lien 
is  to  depend  is  expressly  pointed  out,  it  is  the  putting  on 

board;  the  lien  is  to  attach  upon  the  loading  of  thagoodk 
Therefore  at  least  for  the  sum  claimed  in  reelect  of  the 
goods  relanded  the  defendants  will  be  entided*  What  was  • 
decided  in  Phillips  v.  Rodie  was  only  applicable  to 
where  the  charter  party  did  not  contain  this  clause,  and 

nothing  was  said  touching  the  effect  it  would  luiv0i  And 
as  to  the  objection  that  there  is  not  any  instance  i 
a  court  of  admiralty  or  other  court  has  acted  upon  this 
clause,'  neither  is  there  any  where  it  has  refused  to 
and  if  there  were  it  would  not  preclude  the  party.  <^ 
lien,  if  upon  tlie  fair  construction  «f  the  davaa  he  a 
entitled  to  it     And  with  respect  to  the  difficulty 
ascertitining  what  portion  of  the  goods  shall  be 
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if  reaaon  that  the  lien  cannot  go  beyond  the  amount  x8f4. 
if  ^die  penalty,  it  may  be  answoed  in  the  language  of  ^  — — — 
Harrison  v.  Wright  {a)^  ^'  that  the  penalty  is  only  lyito 
iittiliary  to  enfordng  the  performance  of  the  contract, 
nd  the  party  grieved  may  either  take  the  penal^  at  his 
kbt  at  law,  and  assign  his  breach  under  the  statute^  or 
kisy  briug  his  action  for  damages  upon  the  breach  of 
iie  contract,^  and  in  like  manner  his  lien  majr  extend 
SD  the  damages  beyond  the  amount  of  the  penalty.  But 
Bather,  the  ship-owner  had  a  lien  in  respect  of  the 
{obda  relanded,  at  the  common  law,  and  altogether 
ndependent  of  the  obligatory  clause.  As  soon  as  the 
jDods  were  put  on  board,  the  maister's  du^  and  re- 
iponsibility  commenced,  and  on  the  other  hand  he 
lequired  an  incipient  right  to  freight.  The  shipper 
manot  demand  a  return  of  the  goods,  after  they  are 
3nce  shipped,  without  satisfying  the  master  for  his^ 
height,  because  the  master  may,  if  he  will,  insist  upon 
praaecuting  and  completing  his  voyage,  and  so  entitle 
kiBiaelf  to  the  whole  freight.  It  follows  therefore  that 
iur  dioae  goods  which  were  taken  out  by  the  agent  of 
die  shipper  some  freight  was  due,  either  the  full 
GNsilghti  or  freight  pro  rata  itineris.  According  to 
iMwidge  V.  Gret/  (b)  it  \i  as  the  fiiU  freight,  because  the 
matter  would  have  carried  them  to  the  port  of  delivery, 
bit  the  shipper  would  not  let  him  do  so,  but  took  them 
out' against  hit  consent.  And  Lord  Man^ld  recog- 
maed  that  )irinciplc^  i»nd  thedecision^  which  was  found- 
ed upon  it,  oflAUwidge  \,  Greys  and  in  the  same  spirit 


{V)  Ahb'^tt  on  Merchant  Shtpi,  319.  4th  edit.    8.  C.  cit.  in  Liike  t, 
Zydtt  1  Burr,  SSj. 
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1814.        Lamrence  J.  in  Coot  v.  JemUngs  {a)  said,  ^<  the  master  i^ 

_  not  entitled  to  the  whole  freight  unless  he  perform  the 

aiainst        whole  vovage,  except  in  cases  where  the  aomer  g^  ikt 

Glaostons. 

goods  preoerds  liim^    The  same  principle  also  governed 
the  decision  of  JVestland  v.  Robinson  {b\  and  was  laid 
4own  in  Hunter  v.  Prinsep  {c).     But  if  not  the  whole 
freight,  at  least  freight  pro  rata  itineris  was  due,  be- 
cause the  freighter  has  received  his  goods  again  by  th< 
hands  of  his  agent,  for  as  to  the  acts  of  the  agent  having 
been  in  invitum  of  the  freighter,  if  he  was  agent  for 
loading  the  goods,  he  was  so  for  taking  them  back, 
there  was  no  countermand  of  his  authority.     In  either 
case  therefore  some  freight  being  due  upon  this  portion 
of  the  cargo,  whether  it  were  for  the  whole  voyage  or 
only  pro  rata,  the  master  was  not  bound  to  part  with 
the  possession  of  it  until  such  freight  was  paid,  and  if 
he  did  part  witli  it,  he  might  detain  any  other  portion 
of  the  same  consignment  for  the  freight  due  upon  the 
whole.     That  was  so  decided  in  Sodergreen  v.  Flight{d)y 
and  more  than  that  the  defendants  here  do  not  require 
to  do,  which  for  the  above  reasons  and  authorities  it  i 
submitted  they  are  entitleil  to  do.      Wherefore  *th 
defendants  are  entitled  to  a  lien  not  only  for  the  freigh 
of  the  cargo  brought  home,  but  also  for  all  the 
sums  in  question,  or  at  least  for  one  of  those 
With  respect  to  Curling  v.  Long,  if  it  is  supposed  t 

lay  down  as  a  principle,  that  a  right  to  freight  cannc 3t 

commence  until  the  ship  has  broken  ground,  it  is 
variance  with  all  the  cases  where  the  same  question 
'  arisen  upon  an  insurance  of  freight.     That  princip 
also  does  not  accord  with  the  case  in  2  Eq.  Cos.  Abr.  9 

(tf)  7  T.  -^.385.  (h)  Cited  in  a  Vern,  ai». 

(#}  Per  Ld.  £llcnb9rcugh  C  J.  loSait^  a94-        (^j  Cited  in  6J50/,6 

7*  ri^ 
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and  exceptions  to  it  will  be  found  in  Beawes         1814. 
rrc.  87.  {a)  and  in  Dig,  lib.  19.  tit.  2.  c.  26* 


lledale  in  reply,  urged  that  the  obligatory  clause 
ited  to  no  more  than  a  security  for  performance 
Tenants,  with  a  penalty  to  be  inforced  by  action, 
issignmcnt  of  broaches  under  the  statute.  And 
the  other  pohit  he  observed  that  none  of  the  cases 
:o  shew  that  freight  was  due  for  the  goods  relanded 
jd  to  the  (juestion  of  lien,  but  only  to  suits  either 
w  or  in  equity  for  a  compensation  for  freight. 
he  other  hand  Cook  v.  Jennings  (5)  was  a  direct 
rity  that  no  action  would  lie  for  the  freight  of 
goods,  because  by  the  terms  of  the  charter-party 
eighter  only  engaged  to  pay  freight  on  delivery  of 
oods  at  the  king's  beams. 

•rd  Ellenbohou«ii  C.  J.  I  am  clearly  of  opinion 
no  lien  existed  at  the  time  of  bringing  this  action, 
mly  demand  upon  which  a  lien  did  exist,  that  is, 
he  cargo  actually  brought  home,  having  been 
ied.  Freight  is  only  due  at  the  common  law  for  the 
arly  bringing  of  the  goods  to  the  place  of  destina- 

pursuant  to  the  stipulations  and  terms  of  the 
:er-party.  If  there  be  not  a  regular  loading  of  the 
s  on  the  part  of  the  freighter  so  as  to  give  occasion 
e  earning  of  freight,  that  becomes  the  subject  of 

freight,  and  is  a  claim  to  be  made  by  the  ship- 
jr  npon  the  covenant :  or  if  the  goods  having  been 

regularly  put  on  bonrd,  cause  shall  afterwards  be 
1  by  the  freighter,  which  prevents  the  freight  from 

(4)  Sec  iB.&B.  636.  If.  (*)  7  r.  R,  3Sr. 

Q  %  becoming 
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1814.        becoming  due  on  them,  in  that  case  also  it  is  a  subject 
'  of  chiim  under  the  covenant  contained  in  the  cbarter- 

BiRLET 

against         party.     Here  the  question  is  not  whetlier  there  be  any 
remedy  by  action,  but  only  whether  there  be  the  specific 
remedy  of  lien  on  the  cargo.     A  great  deal  of  argu- 
ment has  been  very  ingeniously  rested  on  the  clause 
which  is  to  be  found  at  the  conclusion  of  the  charter- 
party,  by  which  the  parties  ^'  mutually  bind  and  obligjC 
themselves,  especially  the  owners,  the  ship,  her  tackle 
and  appurtenances,   and  the  freighter,  the  goods  and 
merchandizes,  to  be  laden  and  put  on  board  tlie[ship 
on  that  voyage,  each  unto  the  other  in  the  penal  sum 
of  3000/."     This  is  a  mutual  penalty,  but  if  we  are  to 
consider  the  clause  in  the  way  of  a  lien,  the  remedy  will 
not  be  mutual;  it  will  stand  thus,  that  the  owner  of  the 
ship  may  detain  the  goods  of  the  freighter  as  a  security 
for  the  performance  of  covenants,  but  the  fi'eighter  can 
never  detain  the  ship,  so  that  there  will  be  no  mu- 
tuahty  of  lien  between  them.     What  remedy  lies  upon 
it  is  left  in  some  degree  of  uncertainty,  in  a  learned 
work  which  has  been  quoted  in  the  course  of  the  argu- 
ment.    And  I  do  not  find  from  inquiries  which  hav< 
been  made,  tliat  any  case  has  occurred  in  which  tliii 
particular  clause  has  been  commented  on  with  a  view  t 
the  particular  remedy  it  affords.     The  clause  is  no 
familiar  to  us  in  JEnglandy  but  has  been  imported  fro: 
Pothier.    It  is  like  the  charter-party  I  believe,  of  Frena 
origin,  and  I  know  not  whether  there  may  not  be  som 
immediate  proceeding  upon  it  in  that  country.     Bu 
an  obligatory  clause  is  not  unfamiliar  to  us  in  polici 
of  assurance,  by  which  the  assurer  binds  himself^  h 
heirs,  executors,  and  goods,  to  the  assured.  How,  it  m 
be  said,  in  an  instrument  not  under  seal  is  he  to  bi 
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is  heirs?  but  that  again  is  a  form  borrowed  from  the*        1 8 14. 
French  marine  policy,  where  perhaps  there  may  also  be        — — 

...  .  BiRf.EV 

a  means  of  enforcing  it  against  the  heir.  But  how  can  againu 
the  lien  which  is  claimed  in  this  case  be  pronounced  to 
exist  at  law?  I  do  not  say  that  a  court  of  equity  might 
not  afford  a  remedy  to  the  party  under  this  clause, 
though  there  does  not  seem  to  be  any  instance  of 'its 
having  so  done.  But  at  law  what  lien  is  there  under 
it?  In  Phillips  v.  Rodie  it  was  considered  that  a  lien 
for  freight  existed  only  in  respect  of  freight,  which  was 
actually  earned  by  the  arrival  of  the  goods  at  the 
stipulated  place  of  destination.  Perhaps  here,  as  in 
Pkilfips  V.  Eodiey  an  action  would  lie  on  the  covenant 
for  damages,  for  preventing  the  ship  owners  from  ac« 
quiring  the  means  of  obtaining  the  freight,  by  putting 
on  board  a  deficient  cargo.  But  it  is  absurd  to  imagine 
that  this  clause,  which  cannot  be  mutually  obligatory,  * 

was  intended  to  give  a  lien  on  one  side  without  the  like 
remedy  on  the  other.  Whatever  benefit  therefore  is 
to  be  derived  out  of  it,  seems  as  if  it  must  be  derived 
through  the  medium  of  a  court  of  equity.  There  has 
been  no  remedy  afforded  under  it  in  a  court  of  law, 
and  still  less  by  means  of  actual  lien ;  which  is  the  act 
of  the  party.  This  is  not  freight  earned  within  the 
terms  of  the  charter-party ;  it  falls  under  the  general 
covenants,  either  for  demurrage  or  for  providing  a 
fvll  cargo,  but  the  party  cannot  have  this  suppletory 
xemedy  by  way  of  lien.  It  would  be  going  too  far  to 
liold  that  this  clause  gave  him  a  lien  for  the  non-per- 
formance of  covenants.  If  he  had  a  lien,  the  conse- 
^uence  would  be  that  the  other  party  might  obtain  the 
j|;oods  clear  of  the  lien  by  tendering  the  money ;  but  he 

Q  3  '  could 
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•i8i4*        could  not  by  so  doing  absolve  himself  from  the  notH 
"  performance  of  covenants. 

BiRLET  * 

Glads  roNt.         Lj.  Bl^xc  J,     This  is  a  question,  not  arising  upon 
an  action  brought  to  recover  the  value  of  the  goods 
from  the  ship-owners,  but  upon  an  action  brought  by 
the  assignee  of  the  freighter  to  recover  money  paid  by 
him  to  the  ship-owners  under  protest.     With  respect 
to  the  cargo  which  has  been  brought  home  tliere  is  not 
any  question ;  because  it  is  clear  the  ship-owners  were 
entitled  to  detain  it,  until  the  money  due  for  freight 
was  paid.     As  to  that  therefore  there  can  be  no  doubt 
that  the  plaintiff  is  not  entitled.     The  next  questiou 
arises  upon  a  claim  for  dead  freight,  or  unoccupied  space, 
whetlier  the  ship-owners  can  detain  the  cargo  actyaDy 
brought  home  until  they  are  satisfied  in  payment  for  a 
full  cargo.     And  the  next  question  arises  upon  a  claim 
for  demurrage.     With  respect  to  these  two  claims,  I 
tliiiik  that  no  question  could  have  been  made,  had  it 
not  been  for  tlie  concluding  penal  clause  in  the  charter- 
party  ;    for  without  that,  the  case  of  Phillijps  v.  BodU 
would  have  precluded  the  question.     These  two  points 
therefore  depend  upon  that  clause.     There  is  only  one 
more  remaining  question,  which  arises  upon  a  claim 
made  for  freight,  in  respect  of  goods  which  were  ac- 
tually put  on  board  in  Russia^  but  taken  out  again  by 
process  conformably  to  the  Russian  law,  in  consequence 
of  the  charterer  having  failed  in  answering  the  bills 
drawn  upon  liim.     That  question  depends  upon  wh 
ther  freight  was  earned  in  respect  of  them  so  as  t 
entitle  the  ship-owners  to  detain.   The  two  points  upon 
the  claim  for  demurrage  and  dead  freight  have 
fully  discussed  and  explained  by  my  Lord*    It  is  i 

possibi — 
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possible  that  this  obligatory  clause  can  be  construed  to 
mean  that  the  owners  of  the  ship  should  have  a  lien  on 
the  goods  brought  home,  for  every  breach  of  covenant        agahst 


contained  in  the  charter-party,  as  for  instance  the  not 
Jqading  a  full  cargo  and  for  demurrage.  The  remedy 
-lor  such  matters  rests  entirely  in  covenant :  the  clause 
could  not  mean  to  give  the  ship-owners  a  lien :  if  such 
luul  been  its  intention  it  might  easily  have  been  ex- 
pressed in  a  very  few  words,  that  the  ship-owners  should 
Iiave  a  right  to  detain  the  goods  which  should  be 
brought  home»  until  all  their  demands  under  the  cove- 
nants were  satisfied.     Instead  of  this,   the  clause  in 

,  question  is  introduced,  not  for  the  first  time,  the  effect 
of  which,  whatever  it  may  be,  cannot  be  attained  fully 

.  in  a  court  of  law.  One  strong  argument  against  it  is, 
that  one  party  cannot  by  possibility  avail  himself  of  the 

.lien,  I  mean  the  owner  of  the  goods  cannot  withhold 
the  ship;  and  so  I  think  the  ship-owners  cannot  avail 
themselves  of  this  clause,  to  detain  the  goods  until  these 

.iqpecific  sums  are  paid,  or  in  other  words,  their  demands 
under  the  covenants  are  satisfied.     They  must  rest  on 

the  compensation  to  be  obtained  in  damages  for  the 

several  breaches  of  covenant.     As  to  the  last  point,  I 
.  mean  the  claim  In  respect  of  those  goods  which,  were 

put  on  board  and  afterwards  relanded  and  restored,  I 
•  think  the  goods  caiuiot  be  considered  as  having  become 

liable  to  freight,  because  no  freight  was  earned  upon 

them.     There  is  no  case  to  shew  that  Slight  has  been 
.  considered  as  earned  for  goods  merely  put  on  board, 

^d  not  carried  home,  but  taken  away,  before  any  step 

made  towards  the  performance  of  the  voyage.  It 
^  mij^t  be  a  brei^h  of  covenant  to  unload  them,  after 
^  they,, were  once  on  board,  and  thereby  prev^ent  the 

Q  4  party 
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1814.  party  from  acquiring  his  freight  upon  them,  but 
^— "^  freidit  cannot  be  considered  as  earned  merely  from  the 
agatMst  circmnstance  of  the  goods  having  beoi  put  on  board. 
An  action  might  Ue  against  the  party  for  misconduct- 
ing himself  but  I  cannot  consider  that  freight  has  been 
earned  upon  them,  subject  to  the  payment  of  wludi 
the  ship-owners  are  entitled  to  detain  the  goods  actually 
brought  home.  Neither  am  I  prepared  to  say  that  the 
freighter's  agent  abroad  was  to  be  considered  as  acting 
in  respect  of  the  relanding  of  the  goods  as  ag^it  frir  die 
freighter  at  home.  He  acted  indeed  as  his  agent  in 
loading  the  goods,  but  hostUely  to  his  employer  after- 
wards, when  he  proceeded  under  the  process  of  the 
courts  in  Russia^  though  what  was  done  by  him  was 
in  consequence  of  the  act  of  his  principaL  It  seems  to 
me  impossible,  in  any  view  of  the  case,  in  a  court  of  law 
to  consider  that  the  ship-owners  are  entitled  to  detain 
these  goods  for  this  sum  of  money  claimed  as  fi^ht 
Consequently,  the  Defendants  are  only  entitled  so  &r 
as  freight  is  due  to  them  on  the  first  point.  With  re» 
spect  to  the  other  three  sums  of  money,  I  think  the 
Plaintiff  is  entitled  to  recover. 

Batley  J.  I  entirely  concur  with  my  Lord  and 
my  Brother  Le  Blancj  that  the  Plaintiff  has  no  right 
to  compel  the  payment  of  the  three  sums,  for  dead 
freight,  for  demurrage,  and  for  the  goods  put  on  board 
in  Russiaj  and  afterwards  unloaded  there,  and  taken 
away.  As  to  the  charge  for  demurrage,  and  dead 
freight,  laying  out  of  the  case  the  concluding  clause  of 
the  charter-party,  Phillips  v.  Bodie  is  in  point  to  shew, 
that  the  captain  had  no  right  to  detain  the  goods. 
As  to  the  freight  for  the  goods  put  on  boardy  and 

8* 
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afterwards  taken  out,  the  learned  counsel  has  relied  with        1814^ 
gteat  ingenuity  on  Sodergreenv.  Flight.  That  case,  how-        * 
ever,  is  distinguishable :  it  was  there  decided  that  the        ^dtnif 
inaster  had  a  lien  upon  the  goods  remaining  on  board,  in 
reipect  of  the  freight  due  upon  that  portion  of  the  goods, 
and  also  upon  another  portion  which  had  been  brou^lA 
home  and  delivered.     For  the  Court  considered  that 
the  portion  of  the  cargo  which  had  been  delivered,  had 
been  so  delivered  upon  an  understanding  that  the  cap- 
tain was  to  have  a  lien  for  the  freight  of  the  whole  upon 
the  residue.     But  here  no  freight,  to  be  properly  called 
freight,  can  be  considered  as  due  in  respect  of  that 
poition  of  the  goods  which  was  put  on  board,  and  after- 
wards taken  away;   whereas  in  Sodergreen  y.  Flight 
fraght  was  due.     Here  we  cannot  be  sure  that  any 
freight  would  ever  have  become  due,  in  respect  of  the 
goods  which  were  merely  put  on  board.     In  order 
to  entitle  a  party  to  freight  the  goods  must  reach  the 
port  of  destination,  and  be  deliverable.      How   can 
we  say  with  certainty  that  this  portion  of  the  goods 
would  ever  have  reached  its  destination?    It  is  said 
indeed  that  the  ship  and  the  rest  of  the  cargo  did 
lirrive;    so  they  did;  but  it  does  not  necessarily  fol- 
low,  that  if  the  whole  had  been  on  board,  the  ship 
with  her  cargo  would  have  arrived.     The  ship  would 
have  been  more  deeply  laden,  or  she  might  have  been 
detained  later,  or  other  accidents,  in  consequence  of 
having  the  whole  cargo  on  board,  might  have  pre- 
vented her  arrival.     Here,  perhaps,  the  ship-owners 
would  be  entitled  to  damages  against  the  shipper  for 
that  portion  of  the  goods  which  was  taken  away,  but 
those  damages  would  be  in  the  nature  of  dead  freight,  as 
)n  the  case  oi  Phillips  v.  Eodie*    If  then  the  captain  had 

no 
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x8i4*        no  right  to  detain  tlie  goods  independently  of  this  last 
"""**         clause,  is  it  the  proper  construction  to  be  put  upon 

BllLET 

a^MMst        that  clause^  that  it  was  intended  by  the  parties  to  sub- 
ject the  goods  to  a  lien  ?    If  that  were  the  intention,  it 
would  subject  the  goods  to  a  lien  for  every- breach  of 
the  charter-party,  however  minute;  and  the  owner  of 
the  ship  would  be  entitled  to  detain  the  goods  until  he 
was  paid  a  compensation  for  damages,  however  smalL 
That  would  be  so  mcxistrous  as  to  make  a  'construction 
leading  to  that  consequence  absurd.     We  cannot,  qih 
less  we  were  bound  by  authorities,  say  that  such  ought 
to  be  its  construction.     Here  the  owner  of  the  goods, 
being  bound  in  a  certain  sum  as  a  penalty,  in  like  man- 
ner as  the  owner  of  the  ship,  it  could  only  be  the 
intention  of  the  parties  that  the  one  should  be  sub* 
ject  to  a  lien,  if  the  oth^  was  also  subject  to  a  cor- 
responding lien.     But  the   ship-owner   could   never 
have  been  subject  to  a  lien,  therefore  it  is  a  fiuir  Ar- 
gument upon  the  construction  to  say  that  neither  was 
it  intended  that  the  owner  of  the  goods  should  be  sub- 
ject to  a  lien.     Therefore  the  plaintiff  is  ^titled 
recover  the  three  sums  demanded. 

Judgment  for  the  Plaintiff  {a 

(«}  JDs^f^ir  J.  WIS  absent. 
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Davies  against  Humphreys.  ^^* 

°  iViw.  18th. 

T^EBT  on  the  stat.  32  Geo.  3.  c.  58.,  against  the  de-  Tlicsut 320.3. 

fendant  as  town  clerk  of  the  borough  oiPembrokej  bind  an^ officer 

for  a  penalty  of  100/.     The  plaintiff  declares  in  the  3d  tf/„''*'hS 

count  that  tlie  defendant,  beins:  town-clerk.  &c.  and  an  ^h«  custody  of 

,  ^  the  records,  to 

officer  of  the  corporation,  and  having  the  custody  of  permit  any 

1  1       /•   .  110   member  of  the 

'  and  power  over  the  records  of  the  same,  on  the  loth  oi  corporation  to 

*  NoDember  181 2,  (the  same  not  being  Christmas  Day^  de?Torthfc%d^ 

Good  Friday,  or  Sunday,)  at  Pembroke,  one  G.  Onel,  3°^^*^^*°n  ^ 

and  one  J",  Furlong,  two  freemen  of  the  corporation,  the  freemen, 

.  .  J    &cofthecor- 

did,  between  the  hours  of  nine  in  the  morning  and  poration,and 
three  in  the  afternoon,  demand  of  the  defendant  to   the  town-clerk 
permit  tliem  to  inspect  the  books  and  papers  wherein   roi^an  insj^cT 
'  the  admissions  and  swearing  in  of  freemen,  burgesses,   J^^^s^/j/u*"' 
imd  other  members  of  the  corporation,  and  particularly   stamps,  of  the 

admission  and 

the  appointment  of  the  common  oouncil  men  of  the  cor-  swearing  in  of 
poration,  were  entered,  and  ilid,  at  the  time  of  making  ^ "fu^cdan in- 
such  demand,  offer  to  pay  the  defendant  the  sum  of  one   ^^'„^^''JJ,°/oua^ 
shilling,  pursuant  to  the  statute,  but  that  the  defend-  "^^^"^^  ^^^^ 
ant  so  beinc:  such  town-clerk,  &c.  then  and  there,  upon   usual  to  enter 

r    1  .1  1.  1       i  the  order  for 

such  demand  of  the  said  Oriel  and  Furlong,  did  reiuse  the  admission 

and  deny  them,  so  being  freemen  as  aforesaid,  the  in-  *°  of^ihc* bu^ 

'  spection  of  such  books  and  papers,  contrary  to  the  form  ^^^\*^  dUi**not 

of  the  statute,  whereby  he  forfeited  100/.,  &c.     And  in  thereby  incur 

,         apenalcy. 

the  7th  count  he  declares  in  the  like  form,  but  connnmg 
it  to  a  refusal  of  the  books  and  papers  wherein  the  ad- 
missions and  swearing  in  of  the  freemen  of  the  corpo- 
ration were  entered,  on  a  demand  made  by  one  J,  Leach, 
and  one  P.  Coalfield,  two  other  freemen  of  the  corpo- 
ration, for  that  purpose.     Plea  nil  debet.     At  the  trial 

before 
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1 814*  before  Baylei/  J.  at  the  Herefordshire  assizes,  the  two 
*■"■""  several  demands  as  alleged  in  these  counts  were  proved^ 
igstMst  and  that  one  shilling  was  on  each  demand  paid  to  the 
defendant  by  the  persons  making  such  demands,  and 
received  by  him.  The  defendant  on  both  occasions  of- 
fered to  permit  those  persons  to  inspect  all  the  entries 
made  on  stamps,, of  the  admission  and  swearing  in  of 
burgesses,  but  refused  to  permit  an  inspection  of  any 
other  books  or  papers,  although  he  then  had  in  his 
custody  as  town-clerk  a  book  called  the  common  council 
book,  in  which  it  was  usual,  among  other  matters  un- 
connected with  the  subject  of  this  action,  to  enter  the 
names  of  the  common  council  of  the  corporation,  (who 
are  made  out  of  the  burgesses,)  and  the  order,  with  its 
date,  of  the  common  council  for  their  admission  and 
swearing  in,  and  that  they  were  accordingly  admitted 
and  sworn  in.  It  was  also  usual  to  enter  orders 
made  by  the  council  for  the  admission  of  burgesses  in 
the  same  book,  among  other  matters  unconnected  with 
this  suit,  containing  in  the  same  manner  the  order  with 
fU  date  made  at  a  common  council  for  the  admission 
and  swearing  in  of  the  said  burgesses  (nominatim)  at 
that  or  any  future  fortnight's  court.  And  against  se- 
veral of  their  names  is  written  "  Sw."  (with  a  date.) 

Under  the  orders  so  made  for  the  admission  and  swear- 

ing  in  of  common  council  men,  and  burgesses  respects 
ively,  the  mayor  and  common  council  men  sign  their  " 
names,  and  after  the  making  of  such  order  for  the  ^dr  — 
mission  and  swearing  in  of  burgesses,  any  person  -^ 
thereby  ordered  to  be  admitted  and  sworn  a  burgess,  .^ 
may  be  admitted  at  that  or  any  othe:r  future  comrt.  — 
The  aforesaid  entries  of  ^^  Sw."  followed  by  a  date 
of  late  years,  and  ^ce  the  burgesses  have  very 

m« 
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a  number,  been  usually  made^  but  formerly,         1814. 
burgesses  were   not  so  nimierous,  it  was  " 

f  though  sometunes  done.  This  common  agmmt 
ok  contained  entries,  in  the  above  forms,  of 
of  many  of  the  former  as  well  as  presoit 
3uncil  men  and  burgesses  of  the  corporation^ 
»  on  stamps,  the  inspection  of  which  has 
1  refused  by  the  defendant,  and  which  are 
made  in  books,  exclusively  appropriated  to 
)te  by  the  defendant,  are  in  the  following 

ihd  borough  of  Pembroke.     A.  B.j  fiurmer, 
ted  and  duly  sworn  a  burgess  of  this  town 
B^h  the  29th  day  of  November  1784,  as  by  an 
rancil  of  the  i8th  October  1784. 
ct  was  found  for  the  plaintiff  on  the  two 

forth,  subject  to  the  opinion  of  the  Court 
above  case,  whether  the  plaintiff  is  entitled 

on  these  counts,  or  either  of  them.  If  the 
1  be  of  opinion  he  is  entitled  to  recover  on 
verdict  to  stand ;  if  on  one  only,  the  verdict 
ered  accordingly.  If  he  is  entitled  to  re- 
leither  count,  a  verdict  to  be  ent^ed  for  the 


for  the  plaintiff,  submitted  two  questions; 
!ther  a  person  in  the  situation  of  the  defend- 
g  the  custody  of  the  records  and  entries  of 
of  the  different  corporators,  is  not  bound 
ispection,  as  well  of  the  original  orders  for 
ission  and  swearing  in,  as  of  the  entries  of 
si  admission  and  swearing  in.  And,  secondly, 
he  i»  not  bound  to  permit  an  inspection  of  the 

entries 
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1 8^4*        entries  relating  to  the  common  council  meQ.     Hfisaid^ 
jyj^yj^^        ttat  though  it  was  upwards  of  50  years  aunce  the  fint 
Humphrey      ^^"^  passed,  there  did  not  appear  to  have  beea  any 
decision  upon  the  subject;  but  comparing  that  atatul^ 
with  those  passed  subsequently  upon  the  same  subjeQtt 
it  seemed  to  have  been  the  object  of  the  Ic^islatuze 
from  time  to  time  to  extend  the  right  of  search^  and 
to  give  publicity  to  the  entries  relating  to  corporate 
titles.     The  first  statute  is  3  G.  3.  c.  15.  {Dur/iam  act), 
the  4th  section  of  which,  with  a  view  to  the  election 
of  members   to  parliament,  enacts,    "  that  any  can- 
didate,  &c.  upon  demand  shall  be  permitted,  at  any 
time  before  and  within  a  month   after    the  election, 
to  inspect    the    books  and  papers  wherein  the   ad^ 
missions  of  freemen  are  entered,   and  to  have  <K>pi€9 
thereof;"  which  clearly  contemplates  that  there  might  be 
more  books  and  papers  than  one,  relating  to  the  sa9ie 
entry.     It  afterwards  imposes  a  penalty  upon  tlie  oiBcer 
^'  if  he  shall  refuse  the  inspection  of  such  books  and 
papers  ;**  which  words  seem  to  point  severally  to  the 
book  containing  the  order  for  admission,  and  the  stamped 
paper  on  which  the  admission  shall  be  altered.     And 
there  appears  to  be  good  reason  for  this,  for  as  the 
stamped  entry,  as  in  this  cose,  discloses  nothing  more- 
than  the  fact  of  the  party's  admission  and  swearing  in 
on  a  particular  day,  in  pursuance  of  a  former  order 
which  it  refers  to,  how  can  it  be  seen  without  an  inq)eo«' 
tion  of  that  order,  whether  he  was  duly  admitted  and 
sworn  in,  which  must  depend  upon  whether  the  order 
for  b  vs  admission  was  made  at  a  corporate  meeting  duljr 
holden  ?  Therefore  to  give  an  inspection  of  the  stamped 
paper  but  withhold  the  original  order,  would  be  t» 
permit  inquiry  but  deny  informaion.     But  fitrther,  th^ 

Durham 
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iriftjir  act  being  found  insufficient,  the  stat  126.3.  7814* 
ix»  was  passed  ^  the  2d  section  of  which,  "  in  order  ^ 
Ht'  it  may  be  known  what  persons  are  from  time  to  against 
m  admitted,"  enact%  ^'  that  any  two  freemen  or 
fjliefises,  upon  demand,  shall  be  permitted  at  any  time 
Mdaoever,  between  certain  hours,  to  inspect  the  entries 
admission  of  freemen,  burgesses,  or  oUier  inferior 
rporators."  This  was  an  extension  of  the  right  of  in* 
ection  to  corporators  with  a  view  to  Uieir  own  govern* 
mt,  and  it  enlarges  the  power  of  inspection  by 
nnitting  it  at  all  times,  but  it  is  admitted  that  this 
#cr  does  not  relate  to  the  entries  of  admissions  of 
nmon  council  men.  Afterwards  came  the  statute  in 
.«rtion,  32  G.  3,  c  58.,  which  was  passed  as  well  for 
r{k>ration  as  for  parliamentary  purposes,  and  grants 
4.)  "  inspection  at  all  times  (except  on  the  excepted 
ys)  to  any  member  of  the  corporation,  of  the  books 
d  papers  wherein  the  admission  or  swearing  in  of  freo- 
■n,  burgesses,  or  other  members,  or  officers  of  the 
rporation,  shall  be  entered."  This  statute  is  not, 
»  the  others,  confined  to  the  entries  of  admission 
ly,  but  speaks  of  the  admission,  or  swearing  in,  evi- 
ntly  treating  them  as  distinct  things.  And  great 
ilthief  might  result  to  the  corporators  at  large  if  it 
*re  in  the  power  of  the  town  clerk  to  refuse  them  an 
spection  of  the  original  order  for  the  admission  and 
rearing  in  of  any  one  corporator ;  for,  suppose  the 
wD-cIerk  to  neglect  making  th^  stamped  entry,  the 
osequence  would  be,  that  as  any  person  who  has 
ied  as  a  corporator  for  six  years,  is  by  this  sta* 
kte  protected  in  his  office,  however  defective  his 
tie  may  be  upon  the  original  order,  the  town-clerk 
ould  l^  this  means  be  enabled  to  conceal  from 

every 
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«i8 14.  every  corporator  die  names  of  such 

•  were  defective,  until  it  was  too  latt  to  olgaot  to 

i^^lV  2dly,  The  entries  relating  to  the  admitsion  of 

HuMPBftcTt«  QQim^  jQ^Q  m-e  within  the  conipidMaiioii  of  dit  lul 

statute,  for  the  words  are  <*  freemen,  buiJifaMi^  orodw 
members,  at  officers  of  the  corporatioiii''  not  ^odMr 
inferior  corporatprs,''  as  in  the  fenaer  act;  (Mad  hot 
It  appears  that  the  common  oomicU  mot  are  smidMlfi 
of  the  corpoiBtion^ 

Lord  EixENBORouoa  C  J.  We  do  nol  litllsn  to 
make  penaltiei^  but  to  say  whether  diey  hftfe  bten  in* 
cmrred.  The  statute,  in  giving  penmiariop  to  inqiact 
boolLs  and  piqperi^  meant  books  where  there  are  bookSi 
and  papers  where  papers,  in  order  that  it  may  ba  ksOM 
who  are  the  members  of  the  corporation,  but  Ml  of 
every  book  and  pq)er.  It  might,  for  any  thii^  I 
know  to  the  contrary,  have  been  very  convenient  to 
have  octended  this  provision,  but  in  construing  %  penal 
act  we  are  only  to  look  at  what  it  has  said  and  given. 
It  only  gives  an  inspection  of  the  books  and  papeis 
wherein  the  admission  or  swearing  in  shall  be  entered 
Now  an  order  for  the  admission  and  swearing  in  is  a  very 
diffier^it  thing,  it  does  not  make  the  party  a  corporator* 

Le  Blanc  J.   An  appointment  of  a  common  oonnefl 
man  cannot  be  said  to  be  an  admission  of  a 
the  corporation. 


ii:;^ilit 


Baylet  J.     The  argument  is  that  an  order  tat 
mission  is  a  part  of  the  admission. 

Verdict  to  be  entered  for  the  Defendant  (tf 

W.  Owen  was  to  have  argued  on  the  other  side.      .  — 

(«)  Dgmfier  J.  wu  ibseot. 


>2r  Ttiftfymf^wntrm'^sM  ot  GEORGE  IlL  aa^ 

ghtiJi^MSami^trhe  Inhabitants  of  fiEAULiEtr.  i^fur^^if. 

Nov,  zyih. 

PON  appeJ  against  oq  order  of  two  justices,  ,re-  An  infalided 

KIlO.JBii^^-^.*    ^  soldier  at  tht 

«ii,"*»®^"i?  -'iSr*  -^g^^^  ^"^  "^  ^^^  Children  from  depot. who. in 
le  county  m  Southampton,  the  sessions  confirmed  the  yc^nmcnt,  had 

HbufltSV  "'SfH       'J^'. ''.      *'.>^  leave  of  ihJcnce 

roer,  suoject  to  the  opmion  of  this  Court  qn  the  foUpw-  upon  agreeing 

*^  •'"  *     to  relinquish ' 

IgCase:  his  pay  for  tht 

widen  ,8ftt|pment  ff  Jii}|)tbe  p^ish  of  Betmlieiu     Hqn^  ".^^*^**  ^"^^"^ 
?k^i  is  1^  Swede.     ^W^f\^^\  ^S^  ^^  entered  into  th<r  by  furlongh,  for 
agpifoj^  service,^ p  a  jjpMjjjr  in  tbe.sd  ^attaliou  of^§|  nods' of  three, 

filfe.'??Sf  ^"^  ""^  ^^"^  ^.^  '^  ^  ^P^J  ^'^''^  ,W^yaU4ed,  ai?4  ilo^uht  which 
ent^'tbe  depgf  fit^^min0on.     Jiuf\xxg  the^period^tf  gL^to tifc  ^^ 
lis  heipg  ftt  that  depot,  it  was  suggested,  to  governmien^  *^*^p°J  ^PT  ^***'"» 
f,  me  ^qjmanding  officer  there,  that  it  w^pul4  be  aq^  to  gain  a  settle* 
oonomical  plan  to  give  the  invalids  leave  of  ab^no^' and  service  fot 
pon  their  agreeing  to  relinquish  their  pay  during^such  bdn^'.Ji'j^urif 
liencc.    Tie  suggestion  was  approved  by  government,   }*'^|j"l[^J^^thia* 

nd  ordered  to  be  carried  into  execution.     In  th^  ba*   ^'^^  *^*^*  ^  ^' 
•  J  •  ^  • '  ^^     &  M,  c.  XI., 

inning  of  the  year  i8o8  IlaJis  Peters  hired  hinwel|!»<jjr  tiiongh  before 

11  uTT^i  or-  *T*  *'<^'^  hiiing  the 

i  mpptgly  serv^t  to  Mrs.  Bowles,  oi  Lymiyigtoriy  -gnd^  mistiess  applied 
ifterwards,  on  the  2oth  of  July  in  that  year,  being  then  I^/„dlng"  fficer 
unmo-ied,  hired  Hhnself  to  Mrs.  Bowles  for  a  year,  J'^^^'il'ife"'''" 
oditterTed  such  year  in  the  parish  oi  Lymiii^taiu    Pre*  -mit^hthirehim- 

^•^•^  J  A  */^         o  j^l^-  JQ^  jj  year, 

riously  to  this  second  hiring  Mrs.  Bowles  applied  to  the  and  was  told 

1.  rt«  11  1  T  n  ^^**^  *^*  might, 

iommanding  officer   at  the  depot,  to  know  it  Feters  and  during  iht 

ni^f  liire  himself  for  tlhat  period,  and  was  told  that  H^rtceT/cd  no 

le  might.     During  the  Vhole  of  his  service  for  a  year  '^^\^Xl^v!tiot 

irith  Mrs.  Bowles  he  received  no' pay,  nor  was  he  called  did  perform  any 

*    •^  militaiy  duty. 

ipon  to  perform,  nor  did  he  perform,  any  military 
VQL.m.  '    R  duty; 


BsnuLXKir. 
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1 8 14.        duty;  but  he  used  to  go  to  the  depot  m  Lymingtoit 
"■""■"         from  time  to  time  to  get  his  furlough  renewed,  which 

The  KlN3  .  ^  ,      ,  ,  rr-, 

a^aitjfi  never  took  him  more  than  half  an  hour.  The  com- 
tants  of  manding  officer,  on  his  evidence,  said,  that  he  could 
send  for  him  at  any  time,  if  the  exigencies  of  the  state 
required  it.  The  books  of  the  depot  were  produced, 
from  which  it  appeared  that  Peters  was  invalided  in 
September  1806;  that  on  the  25th  of  September  1808  a 
furlough  was  granted  to  him  till  the  25  th  of  Deccmbei^  ,- 
that  on  the  23d  of  December  it  was  prolonged  till  the 
a3d  of  June  1809;  that  on  that  day  it  was  prolonged 
tin  the  23d  of  October^  from  thence  to  the  23d  of  De^ 
eenibery  and  from  thence  to  the  23d  of  ApiH  1810; 
that  he  returned  again  to  the  depot  on  the  12th  of 
February  i8io,  and  was  discharged  on  the  5th  of  No- 
vember 1810. 

SelwyUy  in  support  of  the  order  of  sessions,  coir- 
tended  that  Peters  did  not  gain  a  settlement  by  this 
hiring  and  service,  inasmuch  as,  by  reason  of  his  being 
a  soldier  at  the  time,  he  was  not  sui  juris  to  hire  him- 
self for  a  year.  Anil,  ist,  he  observed  that  the  3  fV. 
S^  M.  c.  II.,  by  which  persons  might  formerly  have 
gained  a  settlement  by  delivery  and  publication  of  no- 
tice, expressly  excepted  a  soldier  from  the  operation  of 
that  provision  until  after  the  dismission  of  such  soldier. 
From  which  he  argued  that  the  7th  section  of  the  same 
statute,  which  enabled  persons  to  gain  a  settlement  by 
hiring  and  ser^^ce  without  delivery  of  notice,  though 
not  followed  by  a  similar  exception  of  the  soldier, 
yet  must  be  taken  as  subject  to  it,  for  the  language 
is,  "  if  he  shall  be  U^fvUy  hired,"  which  means  law- 
ful as  well  in  respect  of  the  foregoing  exception,  as  m 

*4  other 
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other  respects.  But,  independently  of  that  olyection, 
and  upon  the  same  principle  on  which  it  has  been  held 
that  an  apprentice  during  the  subsistence  of  his  inden- 
tures (a),  or  a  soldier  who  is  a  deserter  (i),  are  inca- 
pable of  acquiring  a  settlement  by  hiring  and  service, 
a  settlement  was  not  acquired  in  this  case.  The  prin- 
ciple is,  that  to  every  contract  there  must  be  parties 
competent  to  contract ;  from  which  it  follows,  that  the 
party  who  hires  himself  as  a  servant  must  be  disencum- 
bered from  any  other  relation  which  may  defeat  the 
performance  of  his  cngagemeut ;  for  unless  he  be  so, 
he  is  not  free  to  contract,  and  if  he  be  not  free  to  con- 
tract, he  cannot  be  lawfully  hired.  Now  the  obliga- 
tion that  results  from  the  relation  in  which  a  soldier 
stands,  is  at  least  of  equal  force  w^ith  that  of  an  appren- 
tice ;  his  duties  to  the  state  may  surely  be  placed  in 
the  same  scale  with  the  duties  of  the  apprentice  to  his 
master ;  both  are  incompatible  with  an  unqualified  en- 
gagement to  sei've  another.  Nor  does  the  consent  of 
the  commanding  ofi^er  to  this  hiring  alter  the  case ; 
fi>r  supposing  he  had  authority  to  givd^^ch  consent, 
yet  he  could  have  sent  for  the  man  at  yiy  time  ac- 
cording to  exigencies;  his  consent,  therefore,  was 
revocable;  and  for  this  reason  the  consent  of  the 
master  to  the  apprentice's  hiring  himself  to  another. 
Will  not  entitle  the  apprentice  to  a  settlement  by  hiring 
and  service.  Also  Bex  v.  Norton  seems  decisive  of 
the  present  case,  for  the  Court  came  to  that  deter- 
mination, not  upon  the  ground  of  the  party's  being 
n  deserter,  but  because,   being  a  soldier,  he  was  not 

(a)  Sex  w.Buchlngt9n^  iStr,  jfa.;   and  ic€  casw  cited  in  note 

l^}  Rtx  T.  Norton,  9  EaU,  3A>6. 
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sni  juris,  and  they  expressly  put  it  upon  the  footing^ 
ol  the  apprentice's  case,  which  was  decided,  say  tbe 
Court,  not  on  the  ground  of  its  being  an  excepted  case^ 
or  as  standing  upon  any  occult  efficacy  in  the  indenture 
of  apprenticeship,  but  on  the  broad  principle  of  his  not 
being  sui  juris.  As  to  Hex  v.  Westerleigh  (ar),  and  Bex 
▼.  Winchcombe  (^),  perhaps  the  best  way  of  con^&idering 
those  cases  is,  that  the  militia-man  is  not,  like  tbe 
soldier,  incapable  of  contracting  for  his  service,  but  that 
he  may  do  $0,  subject  to  the  master's  dispensing  with 
the  excepted  month,  in  case  he  should  be  called  out 
And  a  distinction  seems  also  to  have  been  observed  ia 
Rex  V.  Walpoky  St.  Peters  (c),  and  Rex  v.  Wobum  (rf), 
between  the  nature  of  a  militia-man's  service,  and  that 
tX  a  soldier  in  the  line. 


Scarlett  and  Gaselee,  contra,  denied  that  the  words 
**  lawfully  hired"  in  the  statute  of  TV.  4*  -Ml  were  to  be 
construed  as  being  subject  to  the  exception  mentioned, 
which  they  said  was  made  di  verso  intuitu,  namely,  that 
a  soldier  who  before  the  statute  was  not  an  olject 
removal,  should  not  by  notice,  which  was  applicable 
only  to  persons  who  were  removable,  become  entit 
to  a  settlement.      And   therefore  the    question    was 
simply,   whether   the  pauper's   husband   was   lawfulljl    -* 
hired.     To  try  that  question  by  the  principle  lai< 
down  on  the  other  -side,  it  cannot  be  doubted  that 
was  competent  to  hire  himself,  for  he  had  leave  fco 
do,  and  had  purchased  that  leave  by  paying  aa  et  w 
lent  for  it  in  the  relinquishment  of  his  pay  ;  by  ^hl< 


(a)  Burr.  S,  C.  753. 
W  £itrr.  S.  C,  638. 


(h)  Dottg.  391. 

(rfj  s  r.  X.  479. 


mean* 
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leans  he  was  disencumbered  from  that  relation,  the  ful- 
Iment  of  which  would  have  been  incompatible  with  the 
orformance  of  any  other  service.  But  though  he  was 
iaencumbered,  he  was  not  divested  of  it ;  a  time  might 
ome  when  his  services  would  be  required,  and  there- 
ire  he  made  kno\^  his  situation  before  he  hired  him- 
d£,  which  was  in  eficct  hiring  himself  upon  a  con- 
itioo  that  his  duty  as  a  soldier  did  not  call  hun  away; 
ar  80  the  law,  which  will  qot  compel  a  man  to  contract 
eyond  his  ability,  will  imply,  and  that  which  must  c^ 
lecessity  be  implied  need  not  be  expressed.  It  may  be 
sked,  then,  what  rule  of  law  is  there  against  his  so 
liring  himself,  or  whether  there  be  any  real  difference 
letween  such  a  hiring,  and  a  hiring  for  a  year,  either 
larty  to  be  at  liberty  to  determine  the  contract,  at  any 
[uarter  of  the  year,  giving  a  month's  notice  (a) ;  or  a 
liring  for  a  quarter  of  a  year,  and  if  the  parties  liked 
ttch  other,  to  continue  for  the  remainder  of  the 
fmr(b);  or,  as  in  several  other  cases  of  conditional 
dring(c),  all  of  which  have  been  held  to  confer  a  seti- 
lement.  And  surely  if  the  two  cases  of  the  militia- 
nen  (d)  be  suppoitable,  it  follows  that  this  must  be. 
Uthoi^h  a  month  only  was  expressly  excepted  in  those 
lontracts,  yet  the  duties  of  the  militiarman  might  have 
ailed  him  away  for  a  longer  time,  or  even  for  the 
rhole  time  he  had  contracted  for ;  a  militia-man  can 
lo  more  contract  for  a  period  of  service  which  shall 
le  liable  to  no  interruption,  than  can  a  soldier.  And 
^  because  some  paramount  duty  may  interpose  to  de- 


1814. 
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taouof 


(#)  Rex  ▼.  Aiberton,  Burr.  S.  C.  203.  {h)  Rex  ▼.  Lidney^  Str,  950. 

(c)  Rex  t,  Nev/  fVindsor,  Burr.  S.  C.  19.     Rex  v.  St.  Ehbs,  ib,  289. 
^  Rex  ▼.  WMiterleigb^  Burr.  S.  C.  753.   Rex  v.  Whtcbcombe^  Doug.  391. 
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1 814.        feat  the  performance  of  his  engagement,  a  party  shall 

be  precluded  from  making  any  engagement  at  all,  by 

ajahst         the  same  rule  a  sailor,  after  he  is  paid  off  at  the  end  rf 

unu  of        a  war,  would  be  precluded  from  hiring  himself,  because, 


BSAULICIT. 


his  name  being  still  on  the  books,  he  is  liable  to  be 
called  upon  again  by  the  admiralty,  in  case  the  exi- 
gencies of  the  state  demand  his  services ;  or  if  this  rule 
were  pushed  a  little  farther,  every  subject  would  be 
incapable  of  hiring  himself,  because  his  services  may 
by  possibility  be  required  by  the  paramount  call  of  the 
state.    The  services  of  an  invalided  soldier  are  but  in 
a  small  degree  more  likely  to  be  put  under  requisi- 
tion than  those  of  a  subject ;  here,  tlicrcforc,  was  the 
strongest  probability  of  the  party's  being  able  to  per- 
form this  contract,  and  he  made  known,  and  provided 
for  the  alternative,  to  which  the  mistress  must  be  taken 
to  have  assented.     The  condition,  however,  has  not 
taken  place,  and  he  has  served  the  whole  year ;  there- 
fore he  has  acquired  a  settlement.     The  incapacity  oi 
an  apprentice  to  contract  for  his  service  during  thi 
continuance  of  his  indentures  is  for  this  reason,  thai 
his  indentures  being  under  seal  cannot  be  diqx 
with  by  a  parol  contract ;  but  still  if  his  master  assent 
he  may  acquire  a  settlement,  by  agreeing  to  serve  ai 
serving  another ;  only  for  the  above  reason,  it  will  be 
service  referable  to  the  indentures.     So  Rex  v.  Nortt 
was  adjudged  upon  circumstances  quite  beside  this 
for  there  the  pauper  was  a  deserter,  and  was  guilty  oft^ 
an  offence  in  the  very  act  of  hiring  himself  and  u 
posed  upon  his  master  by  concealing  from  him 
situation ;  so  that  there  was  no  ground  for  considerin( 
it  as  a  hiring  upon  an  implied  condition  resulting 
bis  situation,  for  that  situation  was  not  known  to 
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ister,  and  if  it  had  been,  he  would  have  been  par- 
eps  criminis  if  he  had  hired  him« 

Ix>rd  Ellenborough  C.  J.  To  confer  a  right  to  a 
tlement  by  hiring  and  service  for  a  year,  as  there  are 
►  words  in  the  statute  which  qualify  the  general  sense 
the  word  hiring,  I  must  take  it  to  mean  an  absolute 
qualified,  indefeasible  hiring,  that  is,  a  hiring  by 
lidi  the  party,  who  hires  himself,  has  the  power  of 
mmunicating  to  the  master  an  absolute  right  to  his 
•vice  for  the  whole  time.  In  order  therefore  to  do 
is,  the  party  must  be  sui  juris,  and  have  the  faculty  of 
^x>sing  of  his  own  service.  I  think  this  case  falls 
*ictly  within  the  analogy  of  the  case  of  the  apprentice^ 
lo  in  respect  of  his  obligation  to  serve  one  master,  is 
sabied  from  altering  into  a  contract  to  serve  another, 
owever,  the  cases  of  the  militiaF-men  have  been  pressed 
ion  our  attention.  I  would  wish  to  speak  of  those 
ses,  as  of  the  decisions  of  persons  who  have  gone  be- 
ie  us  so  highly  venerable,  with  all  the  respect  that  is 
le  to  them,  and  1  would  therefore  avoid  trenching 
ion  them  as  little  as  possible.  But  when  I  find  them 
eaking  of  leaning  in  favour  of  settlements,  and  when 
recollect  that  a  pauper  must  be  provided  for  some- 
lere,  eith^  as  a  settled  inhabitant,  or  as  casual  poor, 
d  when  I  find  too  that  one  of  those  decisions  goes  the 
igth  of  holding,  that  1 1  months  may  mean  a  year,  I 
illy  am  unable,  with  all  the  respect  I  bear  to  those 
raons  who  decided  them,  to  go  along  with  them  so 
r.  Perhaps,  therefore,  it  may  be  the  best  thing  to  say 
the  miliUarmen's  cases,  that  they  are  to  be  considered 
exceptions.  Here  it  appears  there  has  been  a  hiring 
r  i^  year,  but  not  a  lawful  hiring  in  the  sense  of  an 
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effectual  hiring.  An  effectual  hiring  is,  where  the  ier« 
vant  is  enabled  to  give  the  master  a  quid  pro  quo.  Had 
this  person  the  power  of  so  doing  ?  He  had  not  There 
was  a  halt,  and  pause  to  be  made  four  times  during  the 
year,  until  he  should  renew  his  furlough.  If  the  quesi 
tion  were  raised  upon  special  verdict,  whether  this  was 
an  effectual  hiring,  understanding  by  that  that  the  party 
mpst  have  a  capacity  of  conferring  what  he  stipulates  ior^ 
could  it  be  argued  upoi;  a  statement  of  these  circum« 
fttances,  that  the  pauper's  husband  really  passed  tp  th^ 
Inaster  an  interest  in  the  whole  of  his  servipe  ?  His  ser- 
vice in  reality  belonged  to  the  crown,  and  he  could  only 
contract  for  so  much  of  it  as  was  remitted  out  of  the  right 
of  the  crown.  It  appears  to  me  therefore  that  here  ha« 
been  no  lawful  hiring  for  a  year,  inasmuch  as  the  servant 
had  not  the  faculty  of  communicating  the  service  he 
contracted  for.  It  is  said,  here  was  no  fraud,  and  that 
is  true ;  but  there  is  the  vice  of  the  argument,  for  thia 
is  not  a  question  between  the  master  who  hires,  and  the 
man  who  is  hired,  but  whether  a  condition,  which  the 
legislature  has  imposed  on  this  branch  of  settlements,  ha« 
been  complied  with.  The  question  is,  whether  this  be 
such  a  hiring  as  the  legislature  intended.  It  seems  to 
me  that  it  is  not,  and  that  the  reasoning  in  the  case  of 
the  apprentice  applies  with  full  force  to  the  present  caae^ 
Therefore  there  not  being  such  a  hiring  as  the  statute  re* 
quires,  the  pauper's  husband  has  not  gaine4  a  settl^nent. 


Le  Blanc  J.  The  pauper  and  her  children  have 
been  removed  to  her  maiden  settlement,  which  removal 
has  been  confirmed  at  the  sessions.  And  the  question 
now  made  is,  whether  or  not  she  is  entitled  to  a  eetde- 
xient  from  her  husband.     Her  husband  was  a  peraoii 
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wjbo  originally  had  no  setdem^it  of  his  own ;  and  the 
doubt  is,  whether  he  has  gained  one  by  hiring  and  ser-* 
vice.     The  case  states  him  to  be  an  invalided  soldier  in 
the  British  service,  and  under  military  orders  at  the 
depot.     In  that  situation  he  was,  no  doubt,  to  all  intents 
and  purposes  a  soldier,  and  subject  to  acontroul  and  com- 
mand inconsistent  with  his  entering  into  any  other  ab- 
solute engagement  to  serve  another  master.     While 
however  he  remained  at  the  depot,  a  plan  was  devised 
for  giving  the  invalids  leave  of  absence,  diey  agreeing 
to  relinquifh  their  pay.     Still  the  invalid  was  only  to  be 
absent  on  such  leave  as  was  granted,  and  that  leave  was 
to  expire  at  a  limited  period;  and  if  not  renewed,  he 
would  be  obliged  to  return  to  his  duty  under  the  penalty 
of  being  treated  as  a  deserter.     In  this  situation  of 
things,  the  pauper's  husband  enters  into  this  contractt 
And  the  doubt  is,  if  it  be  a  lawful  contract ;  not  lawful, 
as  it  regards  his  being  guilty  of  a  crime,  or  as  it  affects 
his  right  to  recover  wages,  but  whether  lawful  within 
the  meaning  of  the  statute.     I  pass  by  the  argument 
that  by  the  3d  and  4th  of  William  the  Third  a  soldier  19 
made  incapable  of  gaining  a  settlement  by  notice^  be« 
cause  I  think  it  does  not  apply  to  the  present  case* 
The   question  turns  simply  on  this,   whether  that  i^ 
vithin  the  meaning  of  the  statute  a  lawful  hiring  for  i| 
^ear,  where  a  person,  who  is  under  a  legal  disability  ii^ 
consequence  of  having  entered  into  a  different  obligAi^ 
tion  which  subjects  him  to  be  called  upon  whenever  tho 
exigencies  of  the  state  require,  contracts  die  relation  of 
servant  absolutely  for  the  period  of  a  year.    In  this  view 
the  case  steers  clear  of  the  cases  upon   conditional 
iiirings,  where  the  party  being  perfectly  sui  juris,  is 
espable  of  con^ractinjg;,  but  reserves  a  power  of  deter^* 
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i8i4«        mining  the  contract  with  notice  at  any  given  time  or 
-  J7"T*        times.  For  here  at  no  time  could  the  party  make  a  yalid 

The  Kino  ir      j 

agaiust         Contract  for  a  year.    He  could  not  transfer  to  the  master 

The  Inhtbi-        ^  .         -.        ,  .  ^,        ,      , 

tantiof  the  controui  over  his  services  for  that  tune.  Nor  do  the 
cases  of  Bex  v.  Westerleighy  and  Rex  v.  Winchcombe^ 
respecting  the  militia^-men,  which  have  been  partica- 
larly  pressed  upon  the  Court,  seem  to  me  to  be  precisely 
in  ^poiuU  Those  cases,  which  have  decided  that  a  militia- 
roan  may  enter  into  a  contract  of  hiring  and  service  for 
a  year,  with  a  reservation  of  a  time  for  performing  his 
Hiilitary  duties,  are  not  to  be  disturbed,  but  still  they 
are  not  to  be  extended,  and  to  be  applied  to  soldiers  in 
the  king's  service,  who  contract  in  a  way  incompatible 
with  the  obligations  of  that  service.  The  present  case 
seems  rather  to  fall  within  that  class  cS  cases  which  have 
decided,  that  if  a  man  be  under  an  engagement  whidi 
obliges  him  to  render  to  another  his  fidl  services,  he  is 
incapable  of  entering  into  a  lawful  contract  of  hiring 
and  service  within  the  statute.  Such  was  the  appren- 
tice's case;  and  it  makes  no  difference  that  the  master 

to  whom  he  is  bound  does  not  avail  himself  of  his  rights 
to  call  for  the  service  of  his  apprentice.  Such  also  was 
the  case  of  Bex  v.  Norton;  there  indeed  the  pauper  was 
a  deserter ;  but  the  principle  of  that  decision  did  not 
turn  entirely  on  that  circumstance.  The  term  <<  lawful 
fairing"  was  not  construed  according  to  the  sense  dT 
whether  the  party,  in  making  the  engagement,  was  act* 
ing  morally  or  legally  wrong;  he  was,  indeed,  in  con- 
sequence of  desertion,  subject  to  military  punishment; 
but  the  principle  of  that  decision  was  this,  that  he  was 
liable  at  any  moment  to  be  taken  from  the  service  of  his 
master.  His  contract  therefore  was  of  that  descripti<xi 
whidi  did  not  give  the  master  an  absolute  controui  over 
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is  services  during  the  period  contracted  for.     I  would         1814. 
ish  to  lay  out  of  the  case  all  distinctions  which  do  not       — 

^  The  Kino 

pply  to  the  true  principle,  viz,  whether  the  party  was  sgmnu 
\  a  condition  to  make  the  contract.  Here  certainly  tantt  of 
othing  was  criminal ;  the  mistress  had  notice,  and  so  Biaulibv. 
ad  the  commanding  officer;  and  it  is  to  be  collected, 
om  what  is  stated,  that  it  was  his  opinion  at  least  that 
was  not  probable  the  man  would  be  taken  out  of  the 
•rvice  during  the  time;  but  still  he  renudned  liable  to 
e  called  on,  whenever  the  exigencies  of  his  military 
uty  required,  and  in  compliance  with  that  dutjr  was 
ctually  obliged  at  stated  intervals  while  he  was  in  the 
eorvice  of  his  mistress,  to  repair  to  the  depot  and  there 
resent  himself,  in  order  to  obtain  a  renewal  of  his  fiur- 
}Uj^  It  might  perhaps  have  been  renewed  by  means 
fan  application  by  letter,  without  personal  attendance 
ut  still  the  terms  iqpon  which  the  leave  of  absence  was 
ranted,  were  for  a  limited  time  only ;  and  unless  he 
ad  returned  at  the  expiration  of  that  time,  he  would 
ave  been  liable  to  be  apprehended  as  a  deserter.  And 
s  to  his  being  able  to  renew  the  furlough  in  so  short  a 
pace  of  time  as  stated,  that  will  not  alter  the  question; 
lie  law  must  be  the  same,  whether  the  mistress  lived 
00  miles  off  the  depot,  or  in  the  same  town.  It  seems 
9  me,  therefore,  that  the  husband  of  this  pauper  did 
ot  gain  any  settlement  at  Lymington  by  this  hiring  and 
ervice^  inasmuch  as  he  was  incapable  of  entering  into 

.  lawful  contract  within  the  statute. 

» 

Bayley  X  I  am  so  unfortunate  as  to  entertain  a, 
[liferent  opinion ;  and  to  think  that  this  hiring  was  suffi- 
ient  to  confer  a  settlement  at  lAfmingtofu  I  do  not 
Ind  it  mentioned  in  the  act  of  parliament  that  th^e 

must 
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must  be  an  indefeasible,  but  only  a  lawful  hiriog.  Here 
there  certainly  has  not  been  an  indefeasible  hiring,  bat 
I  think  there  has  been  a  lawful  hiring,  for  a  year,  sub- 
ject to  be  defeated  in  one  event,  but  that  event  on  whidi 
it  might  have  been  defeated  has  not  occurred*  Under 
these  circumstances  it  seems  to  me  that  we  should  be 
doing  no  violence  to  the  act  of  parliamoit  by  holding 
that  this  was  a  sufficient  hiring  for  a  year  to  confer  a 
settlement  The  words  of  the  act  are,  <'  if  any  person 
shall  be  lawftdhf  hired i^  and  it  is  agreed  that  here  was 
nothing  unlawful  in  the  hiring ;  that  is,  that  the  person 
who  hired  himself  had  a  power  to  contract  for  a  year, 
provided  he  was  not  taken  out  of  the  service  by  his 
poilitary  duties.  The  mistress  was  given  to  understand 
that  he  was  liable  to  be  taken  away ;  there  was  therefore 
po  impn^r  concealment,  and  the  contract  was  such  as 
the  party  contracting  might  lawfully  make,  subject  to 
ihe  above  understanding,  being  made  at  a  time  when 
he  was  sui  juris.  It  was  certainly,  as  I  have  said,  liable 
to  be  defeated,  but  so  may  many  other  contracts,  which 
nevertheless  would  be  sufficient  to  confer  a  settlem^it 
To  instance  in  one  particular,  namely,  the  case  that  has 
already  been  put  in  argument.  Suppose  the  master  of 
a  servant,  having  occasion  to  go  abroad,  was  to  say  to 
]his  servant,  whom  he  left  at  home,  1  may  be  absent  only 
ftix  mcMiths,  or  possibly  I  may  be  absent  five  years ;  ia 
the  mean  while  take  you  care,  in  the  bargains  which 
you  shall  make,  that  you  keep  yourself  at  liberty  to  come^ 
back  to  me  on  my  return.  Suppose  under  these  ax'^ 
cumstances  the  servant  does  enter  into  a  contract  with 
another  ma^t^  to  serve  him  for  a  year,  provided  his 
farmer  master  should  not  in  the  mean  time  return,  I 
ppprebend  that  that  would  be  a  good  and  valid  contract 

of 
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of  hiring  for  a  year,  such  as  would  confer  a  settlement* 
The  case  of  Rex  v.  Norton  seems  to  me  perfectly  distin- 
guishable; because,  there  the  servant  in  the  very  act  of 
making  the  contract  was  doing  that  which  was  unlaw- 
fiiL  He  was  a  deserter,  and  beside  that,  he  never  ap- 
prised the  master  of  bis  situation,  who  was  deceived  by 
this  concealment,  and  did  not  acquire  that  controul 
over  his  service  which  he,  the  master,  had  a  right  to 
expect  Every  moment  of  his  continuance  in  the  service 
was  an  illegal  act.  So  in  the  case  of  an  apprentice,  if 
he  contracts  to  enter  into  the  service  of  another,  he  does 
so  either  with  or  without  the  consent  of  his  master.  If 
with  the  consent  of  his  master,  it  is  a  service  to  the 
second  master  under  the  indenture;  and  he  gains  a 
settlement  by  such  service,  it  being  referable  to  the  in- 
denture. If  he  hires  himself  to  a  second  master  with- 
out the  consent  of  his  first  master,  it  is  an  Miegal  act  on 
his  part,  and  he  is  not  in  the  terms  of  the  statute  law- 
fully hired.  The  cases  of  the  militia-men  arc  certainly 
not  such  as  I  should  choose  altogether  to  rest  my 
<^inion  upon ;  in  the  first  of  them  (a)  the  pauper  was 
only  probably  liable  to  be  taken  out  of  the  cervice  for 
one  month;  however,  he  was  possibly  liable  to  have 
been  taken  out  for  the  whole  yei^r,  if  the  crown  had 
thought  fit  to  require  his  services.  The  bargain  was 
this :  I  will  serve  for  a  year,  but  may  have  occasion  to 
attend  my  duty  as  a  militia-man  for  about  a  month ;  but 
if  I  am  taken  out  of  your  service,  I  will  pay  another  to 
serve  in  my  place,  or  make  allowance  in  my  wages  for 
the  time  of  absence.  Now  if  that  which  to-day  is  con- 
tended to  be  an  objection,  is  valid,  it  would  have  beea 
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open  in  that  case  to  have  objected,  that  the  party  wb« 
not  in  a  condition  to  make  any  contract  at  all  to  senre 
for  any  portion  of  time,  because  he  was  liable  to  be 
called  upon  in  another  service  during  the  whole  time; 
but  yet  that  hiring  was  held  sufficient.     As  to  the  doc- 
trine that  settlements  ought  to  be  favoured,  it  is  not  a 
doctrine  on  which  1  rely ;  because  I  conceive  it  to  be  in 
the  eye  of  the  law  a  matter  perfectly  indifferent  where 
the  party  is  settled.     The  next  case  of  Bex  v.  Winch-' 
combe  is  open  to  the  objection  that  there  waa  a  service 
but  for  I T  months.     However,  without  the  aid  of  these 
cases  it  seems  to  me  that  here  the  par^  was  sui  juris,  U> 
enter  into  the  contract ;  that  this  was  a  contract  which 
was  only  defeasible,  and  would  con&r  a  right  of  action 
to  the  master,  if  the  servant  absented  himself  on  any 
other  grounds  except  that  of  his  being  called  upon  by 
the  act  of  government     For  these  reasons,  and  as  I  do 
not  find  any  thing  in  the  statute  but  the  word  lawfiil, 
to  limit  the  nature  of  the  hiring,  and  inasmuch  as  there 
has  been  a  defeasible  hiring  for  a  year,  which  has  not 
been  defeated,  and  the  party  who  was  hired  committed 
no  fraud,  but  communicated  the  circumstances  to  the 
person  who  hired  him,  it  strikes  me^  that  this  was  a 
sufficient  hiring  to  confer  a  setdement. 

Orders  confirmed.  (4) 


(a)  I>tfm//<r  J.  WIS  absent. 
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The  King  against  The  Inhabitants  of  Dodder-  '?f"^^'^v 

^  Nov.  x^tlH 

HILL,  in  Wych,  otherwise  Droitwich. 

^TTHE  Court  of  Quarter  Sessions  for  the  county  of  Wbr"  A  servant  in 
cester  discharged  an  order  of  two  justices  for  the   hired  u>  serve 
removal  of  Jb^wHiff,  his  wife  and  children,  from  that  !!!Iii.*TT"^ 
part  of  the  parish  oi  DodderhiU  lying  in  the  borough  of  board,  wishiDg, 
TVych^  otherwise  Droitwich^  to  the  parish  of  St,  Petcr^  in   except  io  the 
the  said  borough,  subject  to  the  opinion  of  this  Court  on   when  his  wi^^ 
the  foUowmg  case :  T^^tlldlo 

John  HiUy  the  pauper,  being  legally  setded  in  WoU  ^^'^!^^'^11\y,^j, 
verby^  hired  himself  as  a  servant  in  husbandry  to  one  again  reduced 

"^  to  4J.,  does  not 

Broady  who  occupied  a  farm  in  the  parish  of  St.  Petevy   gain  a  settle- 
to  serve  him  for  the  weekly  wages  of  four  shillings,   is  only  a  weekly 
board,  washing,   and  lodging,  except  in  the  harvest     *""*•' 
month,  when  his  wages  were  to  be  increased  to  ten 
shillings  and  sixpence  per  week,  and  then  again  to  be 
reduced  to  four  shillings.     At  the  time  of  the  hiring 
nothing  was  said  as  to  the  lengtli  of  time  the  pauper 
was  to  continue  in  the  service  oi  Broad,     Under  the 
above  hiring  the  pauper  served  Broad  eighteen  months 
in  St,  Petersy  residing  there,   and  receiving  the  four 
,  shillings  per  week,  as  agreed  upon,  except  during  the 
harvest  month,  when   his  wages  were  raised  to  ten 
shillings  and  sixpence,  and  at  the  end  of  tliat  time 
fallen  again  to  four  shillings. 

Peakcy  in  support  of  the  order  of  sessions,  relied  on 
Bex  V.  Piicklechmch  (a),  and  the  rule  there  adopted, 

after 
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after  a  consideration  of  all  the  cases  upon  the  subjedf 
<^  that  where  nothing  is  said  in  the  contract  about  time^ 
but  only  a  reservation  of  weekly  wages,  it  is  only  t 
weekly  hiring."  Such,  he  said,  was  the  case  here;  fyr 
Rex  V,  Dedham  {a)  shews  that  the  reservation  of  higher 
wages  in  the  harvest-month  does  not  necessarily  im- 
port that  the  parties  intended  more  than  a  weekly 
hiring ;  there  the  servant  let  himself  summer  and  win* 
peXj  yet  as  it  was  at  so  much  a  week  it  was  held  to  be 
but  a  weekly  hiring.  And  if  the  mention  of  summer 
and  winter,  which  comprises  the  whole  year,  bad  not 
the  effect  of  altering  the  import  arising  from  the  re- 
servation of  weekly  wages,  a  fortiori  the  mention  of  the 
barvest-monthy  which  is  but  a  small  portion  of  the 
year,  shall  not  have  that  effect.  Nor  is  this  case  like 
JRex  v.  Hamprestan  {b)  and  that  class  of  cases,  wbec^ 
upon  a  hiring  at  weekly  wages,  with  liberty  to  part  at 
a  month's  notice,  it  has  been  held  a  hirii^  for  a  year-i 
because  there  the  introduction  into  the  contract  of  a 
month's  notice  being  inconsistent  with  a  wedkly  hiring 
shews  that  the  reservation  of  weekly  wages  could  not 
be  intended  tocontroul  the  duration  of  the  contract 


PuUer  (with  him  Abbott)  contra,  agreed  to  the  rule  vk 
Rex  V.  Piicklechwchy  but  he  relied  on  these  two  circam« 
stances  to  shew  that  the  parties  contemplated  a  yearly 
hiring,  1st,  that  he  was  hired  as  a  servant  in  husbandly^ 
the  period  of  which  service  is  usually  for  a  year;  nezt^ 
that  exception  was  made  in  the  harvest-month,  which 
could  not  reasonably  be  referred  to  any  thing  else  tfaait 
that  the  parties  were  providing  for  the  relation  of  master 


{a)  Mttrr,  S,  C.  653. 
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Imd  servant  beyond  the  period  of  a  week ;  and  if  so^  it 
l)ecame  a  hiring  unlimited  in  duration,  and  therefore 
was  a  hiring  for  a  year.  And  he  cited  Rex  v.  Hamr 
freslon  (a),  and  Bex  v.  Birdbrooke  (i). 

Lord  Ellenborough  C.  J.  I  take  the  rule  of  law 
to  be,  that  if  no  particular  time  is  expressed  for  the 
continuance  of  the  service,  or  is  reasonably  to  beimplied, 
4k  hiring  for  a  year  is  to  be  intended.  But  it  has  also 
been  laid  down,  that  a  reservation  of  weekly  wages  im- 
ports a  hiring  by  the  week,  unless  the  inference  which 
arises  from  the  reservation  of  weekly  wages  be  repelled 
by  other  circumstances.  Where  there  is  a  liberty  to 
part  nt  a  month's  notice,  that  imports  that  as  there 
must  be  a  month  to  deternrine  the  contract,  the  reserv- 
ation of  weekly  wages  is  not  to  limit  the  duration  of  the 
contract,  and  therefore  it  becomes  a  hiring  unlimited  in 
duration,  which  the  law  terms  a  general  hiring  or  a 
hiring  for  a  year.  What  is  tlie  case  here?  The  hiring 
u  at  weekly  wages,  except  in  the  harvest  month,  when 
the  servant  is  to  be  paid  according  to  a  higher  rate  of 
weekly  wages  during  that  month;  he  is  to  be  paid 
los.  6 J.  per  week,  the  parties  contemplating  the  possi- 
bility of  the  service  continuing  during  the  harvest 
month.  If  the  exception  had  been  "  Jbr  the  harvest 
month,"  instead  of  "  in  the  harvest  month,"  it  might 
have  afforded  a  more  plausible  argument  that  the  con- 
tract was  meant  to  endure  at  least  for  the  period  of  a 
month:  or  if  instead  of  105.  6d.  a  week,  it  had  been 
stipulated  that  the  servant  should  receive  two  guineas 
&>r  the  month,  that  would  have  imported  a  consolidated 
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1814.        month,  and  migtit  hnVe  repelled,  on  the  same  principle 
"  fls  the  month's  notice,  the  mferenCe  arisina  from  the  w- 

The  KiHO  ,  ,  ,  ,  ^  ,       , 

ngamfi         sei-vation  of  weekly  wages ;  but  that  is  not  the  langnny 

t  inu  of        of  this  contract.     All  that  is  stated  here^ja  the  paymflDt 

DoDDSKBiLL.    ^f  weekly  wages,  which  according  to  the  cases  conto^ 

the  duration  of  the  contract  1  jc  : 

Le  Blanc  J.  I  am  of  the  same  opinion.  1^  easel 
is  p^ectly  clear.  The  pauper  was  hired  as  a  servant 
in  husbandry  at  weekly  wages,  which  is  a  weekly  hiring^ 
because  if  thei*e  be  nothing  else  to  ascertain  the  dura- 
tion of  the  hiring,  the  payment  of  the  wages  shall  ascei^ 
tain  it«  Is  there  any  circumstance  herd  to  shew  that 
the  hiring  was  intended  to  be  for  more  than  by  the  wedk? 
If  there  be  any  such  circumstance,  then  it  will  be  a 
yearly  hiring,  unless  it  can  be  shewn  that  it  was  in- 
tended to  be  for  a  less  period.  Now  the  only  circun- 
stance  is  this,  that  in  the  harvest  month  the  weekly 
wages  were  to  be  increased,  and  afterwards  reduced. 
Is  that  more  than  was  expressed  in  Rex  v.  ISedJiawi^ 
where  the  pauper  let  himself  at  6s.  a  week  summer 'and 

_  _  _  J 

winter?  That  was  understood  if  the  parties  should  hap- 
pen to  go  on  together  summer  and  winter,  and  so  it 
must  be  understood  here  if  they  should  continue  ontO 
the  harvest  month.  So  in  Rex  v.  Mitcham  [a)  a  hiring 
at  so  much  a  week  for  as  long  time  as  the  master  and 
servant  could  agree,  was  held  to  be  a  weekly  hiring, 
being  a  hiring  for  so  long  as  th^y  could  agree  from 
»  week  to  week.     Here  it  is  in  effect  so  long  as  the  parties 

can  agree,  and  if  they  sliould  go  on  to  the  harttst 
month,  then  from  week  to  week  at  a  Kiffher  fafe  of 
wages  during  that  month. 

Bayxkt 
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7    Bayley  J.    There  is  nothing  in  this  case  to  shdw  1.8 14. 

that  the  toaster  t)ound  himself  to  keep  the  man,  or  the  i-J^Jkino 

man  to  serve  the  master,  for  a  year.     The  parties  were  '^<»W 

only  providing^  that  in  tase  the  weekly  contract  should  tanu  <i^ 
tontinue  up  to  the  harvest  month,  the  weekly  wages 
flhould  be  increased.     There  was  no  obligation  either 
upon  the  master  or  the  servant  to  continue  it  beyond 

the  week. 

Ordet  of  Sessions  confirmed*  (a) 


^  (#)  LamfUr  J.  was  absent. 


.The  King  against  The  Inhabitants  of  North  satarJajf, 

'  DUFFIELD. 

t 

TT f  ON  appieal,  the  Sessions  for  the  East  Riding  of  w^«'«  fi»« 

the  county  of  York  con^rihed  an  order  for  the  re-  membcri  of  s 

ihoval^of  Jb^n  Bc^iard^  his  wife  and  children,  from  the  mftuf  "fa  tor- 

ttiwnsWp  of  Spaldingtm  to  the  township  of  North  Duf^  wcreSprit"" 

fiU^  subject  to  the  opinion  of  this  Ckiurt  upon  the  fol-  J^-J  Jj^^^^^** 

Ibwing  case :  ihercdf,  de- 

_  i.       .     .1  1.  1.1  1        niiscd  the  toll- 

By  the  33d  G.  3.  ^<  for  building  a  bridge  over  the  house  ahd  tollt 

jfiVer  D^TtcCTi/,"  &c.,  certain  pct*sons  hre  constituted  tf  for  ont  year/ 

eorporatioui  by  the  name  of  the  company  of  prbprietori  [o7i«*c5rpo7a"^ 

of  the  Z)^tc?.?ii/ bridije,  and  arc  empowered  to  have  a  tionanda 

•^       *  *^  ]H>wcr  ofr  re- 

common  seal,  &c.     In  pui^suance  of  this  act  a  bridge   cntiy,  but  the 

■     •I  !■»%.•  iiiT>7«7T»*»  1    demise  was  not 

iiras  built  over  the  DerxenU  called  Bumscith  Uria^e^  and   under  the  cor- 

*  a 

a  house  ercfcled,  where  tolls  are  collected  by  virtue  of  ^^j*^^|y  ^^^'^^ 
thc^  act.  In  February  1 8 1 1  the  pauper  entered  into  the  ^^^  ^n^^^juJi* 
oocupatiou  of  this  toll-houso,  and  the  tolls  there  re-   mcmbcis;  htU 

tlut  the  pauper 
did  not  gain  a 
fcttlrment  by  occupying  the  toll  house  and  tolls  ahovc  40  days,  and  that  his  having 
paid  rent  for  the  same  made  no  ditfen  nee,  the  annual  value  of  tiie  tollhouse  without  the 
lolls  not  exceeding  5/. 

S  2  ceived, 
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1 8 14.         eeived,  in  pursuance  of  an  instrument  of  that  date,  hf 
•""""         which  five  persons,  therein  described  as  five  of  the  mcm^ 

The  Kino       ,  ^  .  •        ,  /. 

a^aittir  Dcrs  of  a  Committee  appointed  for  managing  and  carry- 
unts'of  "  ^S  ^^  ^^^  affairs  and  business  of  the  company  of  pro^ 
DoffiELD.  prietors  of  Derrent  bridge,  demised  to  the  pauper,  h» 
executors,  administrators  and  assigns,  the  toll-house  and' 
toll-bar,  together  with  the  pontage  and  tolls,  dues,  pay« 
ments  and  duties  arising  therefrom,  to  hold  for  one  year, 
at  the  rent  of  126/.  by  monthly  payments;  and  the 
pauper,  together  with  one  HoUby  his  surety,  covenanted 
with  the  said  five  persons  to  pay  to  the  said  company, 
or  their  treasurer,  the  said  yearly  rent,  at  the  several 
times;  and  that  in  default  thereof  it  should  be  lawful 
for  the  company  or  their  treasurer  to  enter  upon  the 
toll-house,  &c.  and  receive  the  tolls,  &c.  Tliis  instru- 
ment was  signed  and  sealed  by  the  respective  partie% 
but  the  seals  of  the  said  five  persons  were  only  their  pri- 
vate seak,  and  the  corporation  seal  was  not  affixed  to 
this  instrument.  The  pauper  continued  in  the  occupa- 
tion  of  the  toll-house  and  the  tolls  above  40  days,  and 
paid  rent  for  the  same.  The  toll-house  is  situate  and  th# 
tolls  receivable  in  the  township  of  North  Duffleld.  The 
annual  value  of  the  toll-house  did  not  exceed  5/.,  but 
the  annual  value  of  the  tolls  greatly  exceeded  10/.,  and 
tliey  were  let  for  70/. 

Topping  in  support  of  the  order  of  sessions  contended 
that  the  pauper  acquired  a  settlement  in  North  DijffUld 
by  the  occupation  of  the  toll-house  and  receipt  of  th« 
tolls.  He  admitted  that  Rex  v.  Chipping  Norton  {a) 
decided  that  an  interest  in  tolls  under  a  parol  demik 

{a)  s  £ait,  239. 

from 
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from  a  corix)ration,  which  can  only  demise  by  deed, 
would  not  confer  a  settlement;  b,ut  he  said  that  in 
Wood  V.  late  (a),  which  was  a  later  ca«e,  it  was  consi- 
dj^red  that  a  demise  of  lands  by  a  corporation,  not  under 
ibe  corporation  seal,  would  entitle  the  servant  of  the 
corporation  to  avow  the  taking  a  distress  as  upon  a  de- 
mise by  the  corporation,  the  tenant  having  paid  them 
rent*  So  here,  though  the  com))any  have  made  the 
}ease,  as  Mansfield  C.  J.  observed  in  that  case,  in  a 
blundering  manner,  it  cannot  be  doubted  that  they 
pieant  to  demise  tl\e  tolls,  for  the  rent  as  well  as  tlie 
power  of  re-entry  are  expressly  reserved  to  them,  and 
the  tenant  has  paid  them  rent.  It  follows  therefoN 
from  that  casQ  that  the  company  might  have  distrained 
for  the  arrears  of  rent  under  this  demise;  and  if  the 
demise  would  be  good  to  warrant  a  distress  under  it,  it. 
teems  difficult  to  conceive  why  it  may  not  also  be  good 

to  confer  a  settlement. 
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Scarlett  and  Coltnian  contra,  maintained,  that  Wood 
Y.  Tate^  so  far  from  being  in  favour  of  the  settlement, 
was  an  authority  the  other  way,  for  there  the  demise,  by 
reason  of  its  not  being  under  the  corporation  seal,  was 
held  void ;  but  the  tenant  having  paid  rent  to  the  cor- 
poration for  the  lands,  that  was  considered  as  an  admis- 
sion on  his  part  that  he  held  under  them.  But  that 
cannot  be  with  respect  to  tolls,  which  are  an  incorpo- 
real hereditament,  and  therefore  are  not  capable  of  being 
holden  except  by  deed. 


"Lord  Ellenborough  C.  J.     The  lesidence  in  the 
toll-house,  if  it  had  been  of  sufficient  vaJue^  might  have 


S3 


answered 
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answered  the  purpose  of  a  settlement,  but  there  the 
value  fidls;  and  the  tolls  are  no|;  thmgs  which  lie  in 
tenure^  but  only  in  grant ;  therefore  wi^out  a  deed,  an 
interest  in  them  could  not  pass.  In  the  case  cited, 
putting  the  leftsf  out  of  the  question,  the  p^rty  admitted 
9^  tenancy  by  flie  payment  of  rent 

Le  Blanc  J.  In  Wood  v.  Tate  the  pliuntiff  in  re- 
plevin was  the  party  distrained  upon,  and  had  paid 
rent  to  the  very  persons  by  whose  authority  the  distress 
was  made;  he  i^as  therefore  estopped  from  denying 
that  he  held  under  them.  He  had  acknowledged  a 
holcb'ng  by  the  payment  pf  rent. 

Bayley  J.  Wood  V.  late  shcw^  the  distinction 
between  lafid  and  an  incorporeal  hereditament. 

Orders  quashe^.  {d\ 

(«)  Dam^Ur  J<  was  absent. 


Zaturity^ 
Nw*  1 9tli. 


The  King  a^amstlhe  Inhabitant^  of  Billing*-  ?r 

HURST. 


tJ^\!^.\'}!!A^  X^^^  Quarter  Sessions  upon  appeal   confirmed 

order  for  the  removal  of  George  Smithy  his  wife 


Kaptismal  and 

surname  was 

A'  L.  was  mar- 

Hed  by  banns 

by  the  name  6f 

G.  ^M  baring 

t>een  known, 

in  the  parish 

whefe  he  re* 

^ed  and  was        ,  ,.         , 

marrird.by  that  Qam  Lauglet^  and  whosc  legal  settlement  is  in  BiUi\ 

name  OnljTt  '  •'' 

from  bis  first  ccming  into  the  parish  till  his  maribge,  which  was  a^MOt  three  years  \  hc^ 
that  the  marriage  was  Yalid,  and  therefore  the  wife  and  cliildren  entitled  to  'the  hi^" 
baod*s  settlement. 


children,  from  the  parish  of  SaUhttrst  to  the  parish 
Billingshurstf  in  Sussex^  subject  to  the  opinion  of 
Court  upon  the  following  case : 
The  pauper,  whose  baptismal  and  snr-name  is  Abr^ 
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hursty  was  man-ied  to  his  present  wife  in  the  parish  of        1814. 
Xtomberkufstf  by  banns,  about  four  years  ago,  by  the        — 
name  of  Geo?'ge  Smith,     Previously  to  his  marriage  he        agcmt  * 
hiid  resided  about  three  years  at  Lamberhunty  during     "^Jt"  of  " 
vhich  lime,  and  frpn)  his  first  coming  into  that  parish,      ^JJJ*^*" 
and  dufing  all  the  time  he  remained  there^  and  after- 
wards until  and  at  the  time  of  his  removal,  he  was 
known  by  the  name  of  George  Smith  only.     The  wife 
and  children  have  no  settlement  in  Billingshurst^  unless 
they  have  acquired  one  by  the  marriage, 

Courthope  and  Bowen  in  support  of  the  order  of 
sessions  contended  that  the  marriage  was  valid,  and 
therefore  that  the  wife  and  children  wore  entitled  to  the 
husband's  settlement.  And  they  argued  that  the  stat. 
26  G.  2.  c.  33.  which  directs  "  a  notice  in  writing  of 
the  true  christian  and  smmames  of  the  parties  to  be  de- 
llyerejl  to  the  minister,"  &c.  was  well  satisfied  in  this 
instance  by  the  name  of  George  Sfnith^  that  being  the 
name  by  which  alone  he  wa3  knqwn  at  the  pla^  of  his 
residence,  and  which  he  hsfi  gained  by  reputation.  It 
cannot  be  doubted  that  both  by  the  ecclesiastical  and 
common  law  a  name  which  a  man  has  acquired  by  re^ 
putation  may  stand  in  tlie  place  of  his  true  name.  In 
Frankland  v.  Nicholson  {a)  Sir  Win.  Scott  expressly 
"  states  that  there  may  be  cases  where  names  acquired 
by  general  use  and  habit  may  be  taken  by  repute  as  the 
true  christian  and  surriaaic  of  the  parties ;"  and  afcer- 
wards  addressing  himself  more  particularly  to  tlie  point 
now  in  question,  "  if,"  says  he,  "  a  person  has  acqiired 
^  ;iaroc  by  repute,  in  fact  the  use  of  the  true  name  u}l 

(«)  See  note  x.  at  the  em!  of  the  case^ 
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the  banns  would  be  an  act  of  concealment  that  would  not 
satisfy  the  public  purposes  of  the  statute ;  therefore  I  do- 
say  that  names  so  acquired  by  use  and  habit  might  super* 
sede  the  use  of  the  true  name.''     That  was  a  case  indeed 
where  the  assumption  by  the  wife  of  a  false  name  bein^ 
considered  as  a  fraud  upon  the  husband,  the  marriage  was 
held  invalid:  and  so  in  a  subsequent  case  oi Pougett  t. 
Tomkym  (a),  where  the  publication  by  a  false  name  was  a 
fraud  upon  the  parental  rights  of  the  father,  the  same 
cqnclusion  was  come  to.     But  several  other  cases  in  the 
tame  court  have  decided  that  the  want  of  a  strict  adher- 
ence to  the  real  name,  if  there  be  no  fraud,  and  especially 
if  the  party  has  acquired  a  name  b^  reputation,  will  not 
vitiate  the  marriage,  {b)     Considering  also  the  qiie»« 
tion  as  it  stands  at  the  common  law,  it  will  be  foimd 
that  the  marriage  act  is  only  confirmatory  of  the  anci^it 
law,  as  it  stood  upon  the  25  /Zl  8.  and  the  Canom. 
The  iparriage  act  confines  the  publication  of  banns  to- 
three  Sundays^  which  before  that  might  have  been  oq 
three  holidays  (c),  the  object  of  which  was  to  secure 
notoriety.     Now  that  object  has  been  attained  in  thia 
instance  in  the  best  manner  possible  by  the  publicatiolk  - 
of  the  acquired  name,  for  in  the  words  of  Sir  W.  ScoU^ 
the  use  of  the  true  name  would  have  been  an  act  of 
concealment,  the  acquired  name  having  superseded  the 
use  of  the  true  name.     Somewhat  analogous  to  tjiia  jg 
the  plea  of  misnomer  of  the  defendant,  in  which  it  k 
usual  for  the  defendant  to  plead  not  only  that  he  was 
baptized  by  the  name^  but  that  he  hath  alwajrs  been 
known  by  it,  and  to  n^ative  that  he  was  ever  known 
liy  the  name  of  suit,  and  the  plaintiff  may  reply  that  he 

(a)  See  note  a.  at  the  end  of  the  case. 

(I)  See  note  3.  at  the  end  of  the  case. 

(0  Canons,  1603.    Can.  62.    SceC/^f.jxi. 
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is  known  by  the  one  name  or  the  other.  And  according 
to  HoU  C.  J.  in  Hobnan  v.  Walden  (a),  to  say  that  he  was 
baptizedf  without  saying,  and  known  by  such  a  name,  is 
not  sufficient ;  ^^  one  may  have,"  said  he,  '^  a  nomen  and 
cognomen,  who  lyas  never  baptized.  Also  he  thought 
it  could  not  be  a  sufficient  answer  for  the  defendant  to 
say  he  was  baptized  by  the  name  of  ^.,  without  averring 

• 

also  that  he  was  ever  called  and  known  by  that  name/* 
So  Co.  Lit.  3*  sheweth  that  a  grant  may  be  good,  though 
it  be  not  by  the  name  of  baptism  or  surname,  if  it  be  by 
a  known  name.     Again,  2  Roll.  Abr.y  Graunt  B.  *^  if 
a  man  be  baptized  by  the  name  of  JI  and  is  known  by 
another  name,  if  he  grant  by  that  name  by  which  he  id 
known,  it  is  good,"   Here  the  statute  does  not  make  the 
banns  void,  except  in  one  instance,  viz.  where  the  pa- 
rents or  guardians  forbid  them  {b) ;  and  tliough  it  enacts, 
that  all  marriages  solemnized  without  publication  of 
banns  shall  be  void  (c),  that  may  mean,  as  in  the  case 
of  the  statute  of  apprentices  (ct),  voidable  by  the  parties 
themselves,  but  not  void  for  collateral  purjposes,  such  as 
a    settlement,    where  the  parties  themselves  do  not 
complain* 


1814. 
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lyOyly  and  Long  contr^,  after  observing  that  doubts 
were  entertained  at  the  Ck)mmons  upon  the  validity  of 
this  marriage,  contended  that  it  was  void,  by  reason 
that  the  banns  were  not  published  in  the  true  christian 
and  surnames,  but  more  especially  in  the  true  christian 
name^  of  the  party.  And  first  as  to  the  argument  that 
the  marriage  act  had  for  its  object  to  insure  notoriety  to 
ihe  marriage,  and  that  if  that  was  attained  the  purposes 


(a)  iaBu  d.  {h)  8.  3.  (c)  JL  8. 

(iO  S  ^l*'-  C'  ♦  '•  4'*    See  Rex  T.  Su  Nhb$Uu,  Burr.  S.  C,  91. 
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of  the  act  would  be  satisfied,  they  answered,  that  if  that 
were  sO|  then  it  would  be  ei^pugh  if  publication  were 
made  by  any  description  by  which  the  party  ^  generally 
known,  without  naming  hhn,  such  as  his  name  of  office 
or  as  parson  or  lord  of  such  a  manor  or  pariah.  But 
the  statute  is  precise  that  it  shall  be  in  the  true  christian 
and  surnames*  Perhaps  a  diilferent  consideration  maj 
be  due  to  each  of  these,  for  according  to  Co.  Lit.  3.  ^  a 
man  may  have  divers  names  (i.  e^  surnames)  at  divert 
times,  but  not  divers  christian  names."  And  the  reason 
of  this  seems  to  b^,  that  the  surname  probabfy  originated 
^n  sonie  accidental  circumstance  of  property,  person^  or 
oci^pation,  peculiar  to  the  individual,  which  theref<»« 
might  vai*y  with  circumstances,  But  the  ^hristiaii  name 
being  imposed  at  hi§  baptism,  by  a  solemn  act  inacparar 
bly  connected  with  his  religion,  could  not  he  changed 
except  %t  bis  confirmation,  ip  wliich  case,  as  wa^  rer 
solved  by  all  the  Judges  in  Sir  ^.  Gavxlxf^  case,  he  shall 
afterwards  use  his  name  of  confirmation  (a).  So  in  Cool 
Dig,  AhaUmenU  E.  1 8.  (i)  it  is  laid  down,  "  that  the  dep 
fendant  shall  plead  piisnomer  of  the  plaintiff  if  his 
christian  name  ba  mistaken,  though  he  be  known  l^y 
the  name  by  which  he  sues,  for  he  can  have  but  one 
name  of  baptism,  and  ought  to  sue  by  his  tri^o  name.'* 
But  it  is  otherwise  with  respect  to  his  surname.  iJni. 
£.  19.  Ai^d  this  may  be  set  against  the  supposed  dic- 
tum of  Lord  HoU  in  Holman  v.  Warden^  and  is  ia 
concurrence  with  the  authorities  above  quoted.  What- 
ever nmy  have  been  the  ancient  law  before  the  marriage 
act,  it  will  be  found  that  since  that  time  the  mle  of  the 
ecclesiastical  court  has  been  to  enforce  a  rigid  observ- 

(i^  Co,  LltU  3.  2  Roll  Ah,  135.      \b)  See  alio  Bac.  Ah,^  ^ismmer,  & 
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^ce  of  the  forms  prescribed  by  the  act,  insomuch  that 
in  one  case  the.  Court  felt  itself  compelled,  though  there 

,  -       ,  »    11     1  .  The  KiMo 

vas  no  ground  to  suspect  irapd,  to  hold  the  marriage  t^ahsi 
Ypid,  because  the  banns  ivere  published  on  Ckristmas  tanttof ' 
4ay  instead  of  Sunday  (a).  And  m  Paugett  v.  TamiynSf  ^^*JI^' 
though  much  certainly  turned  upon  the  firaud,  it  is  diffir 
Giilt  to  conceive  that  it  lyas  the  only  ground  of  decision, 
because  if  it  were,  it  was  allowing  one  of  the  parties  to 
avail  himself  of  his  own  fraud  to  avoid  the  marriage. 
Franklandy.  Nicholson  was  a  mixed  case,  not  altogether 
jpesting  on  the  fraud,  but  partly  also  on  a  general  view 
of  wh^  the  statute  intended  by  the  rules  which  it  pre- 
scribed ;  and  Sir  W.  Scott  said,  ^f  that  he  did  not  hold 
it  to\be  neceffary  that  there  should  be  actual  fi^ud  on 
die  individual  party ;  it  was  enough  if  the  thing  led  to 
ajprobabiiityof  fraud.**  Acc(Hrding1yi(fa/A^V.jVry(6)i8 
an  e3q>re88  decision  that,  in  the  absence  of  any  circum- 
stance of  fraud,  if  from  mere  levity,  as  it  was  there  said, 
die  publication  of  banns  be  in  a  wrong  name,  the  mar- 
liage  is  void  ab  iniliq.  Here  the  publication  of  banns, 
admitting  a  surname  by  repute  to  be  well  enough,  was 
lor  the  reasons  above  allied  in  a  wrong  christian  name, 
and  it  is  an  inference  of  law  that  that  was  for  the  pur- 
pose of  concealment ;  or  if  it  be  necessary  to  shew  fraud 
in  fiust,  here,  it  may  be  5aid,  if  the  publication  had  been  in 
the  real  name  of  this  pauper,  it  must  have  awakened  sus- 
picioni  and  led  to  inquiries  how  it  happened  that  a  man 
who  was  known  by  one  name  should  have  the  banns  pub- 
lished in  another.  As  to  the  argument  that  thb  mar- 
liage  is  not  void  but  only  voidable  by  the  parties,  it  is 

{a)  The  name  of  this  case  was  oot  mentioned. 
{f)  Sec  note  3.  at  the  end  of  the  cm 
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sufficient  to  answer  that  the  statute  has  expressly 
enacted  that  all  marriages  without  publication  of  banns 
shall  be  nuU  and  void,  and  a  publication  of  banns  in  a 
wrong  name  is  as  if  there  were  no  pubUcation.  And 
though  the  statute  relating  to  apprentices  has  been  held 
to  mean  that  the  indentures  shall  be  voidable  only,  that 
was  because  the  statute  made  them  void  for  the  beneBt 
of  the  parties,  which  benefit  they  may  waive  if  they 
please,  but  this  act  is  miide  against  botli  parties,  {a) 


Lord  Ellenborough  C.  J.     All  that  the  law  re- 
quires  on  this  subject  is,  that  marriages  shall  be  solem- 
nized either  by  licei^ce,  or  publication  of  banns,  othei:- 
wise  the  stat  26  Geo^  2.  c.  33.  s,  8.  declares  that  they 
shall  be  void.     The  statute  does  not  specify  what  shall 
be  necessary  to  be  observed  in  the  publication  of  banns;, 
or  that  the  banns  shall  be  published  in  the  true  names; 
but  certainly  it  must  be  understood  as  the  clear  inten- 
tion of  the  legislature  that  the  banns  sliall  be  published 
|n  the  true  names,  because  it  requires  that  notice  in 
writing  shall  be  delivered  to  the  minister  of  the  true 
christian  and  surnames  of  the  parties  seven  days  before 
the  publication ;  and  unless  such  notice  be  given  he  it 
not  obliged  to  publish  the  banns.     The  question  theaa, 
has  there  been  in  this  case,  that  which  is  required,  a  due 
notification  by  the  minister,  on  a  Sunday  in  time  of 
divine  service,  of  one  of  the  persons  intending  to  coeh 
tract  marriage.     Now  it  appears  that  such  notificatic»& 
has  been  made  by  the  name  of  Geotge  Smithy  by  which 
name  alone  the  party  was  known  in  the  place  where  lie 
resided^  and  which  he  had  borne  for  three  years  prior 

( j)  Per  JLord  Mmfield,  in  Chiibm  t.  Frestom^  Burr.  S,  C  486.    x  M, 
Jtif,  19a. 
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to  the  celebration  of  the  raarriagc,  in  that  place,  and 
that  he  was  not  known  there  by  any  other  name.  *  It 
would  lead  to  perilous  consequences  if  in  every  case  an 
inquiry  were  to  be  instituted,  at  the  hazard  of  endanger- 
ing the  marriage  of  a  woman,  who  had  every  reason  to 
think  she  was  acquiring  a  legitimate  husband,  whether 
the  name  by  which  the  husband  was  notified  in  the 
banns  were  strictly  his  baptismal  name,  or  whether  at 
the  period  of  his  baptism  he  may  not  have  received  some 
other  name.     Wliat  the  consequences  might  be  of  en- 
couraging such  inquiries,  as  to  the  avoiding  of  mar- 
riages, and  bastardizing  the  issue  of  them,  it  is  not  very 
difficult  to  imagine.     The  object  of  the  statute  in  the 
publication  of  banns  was  to  secure  notoriety,  to  apprize 
all  persons  of  the  intention  of  the  parties  to  contract 
marriage;  and  how  can  that  object  be  better  attained^ 
than  by  a  publication  in  the  name  by  which  the  party 
is  known  ?  If  the  publication  here  had  been  in  the  name 
of  Abraham  Langley,  it  would  not  of  itself  have  drawn 
any  attention  to  the  party,  because  he  was  unknown  by 
that  name,  and  its  being  coupled  with  the  name  of  the 
woman  who  probably  was  known,  would  perhaps  have 
led  those  who  knew  her,  and  knew  tliat  she  was  about 
to  be  married  to  a  person  of  another  name,  to  suppose 
either  that  these  were  not  the  same  parties,  or  that  there 
was  some  mistake.     Therefore  the  publication  in  the 
real  name,  instead  of  being  notice  to  all  persons,  would 
have  operated  as  a  deception ;  and  it  is  strictly  correct 
to  say,  that  the  original  name  in  this  case  would  not 
have  been  the  true  name  within  the  meaning  of  the 
statute.     On  these  grounds  I  think  that  the  act  only 
meant  to  require  that  the  parties  should  be  published 
by  their  known  and  acknowledged  names,  and  to  hold 
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a  different  construction  would  make  a  inarriage  hj 
banns  a  snare^  and  in  many  instances  a  fuin  upon 
innocent  parties.  The  Court  therefore  cannot  lend 
itself  to  a  construction  which  wdold  be  pregflant  with 
SQch  consequences: 


L^  Blanc  J.     This  qu^tion  comes  before  the  Ccfttrt 
under  circumstances  which  strip  it  of  any  thing  lik^ 
fraud.     The  pauper  who  was  known  in  the  parish  b^ 
the  name  of  George  Smith  only,  is  notified  to  the  mi^ 
niste^  by  that  name^  and  th6  banns  are  r^^ularly  pub- 
lished in  that  name  in  the  parish  church.     And  the 
objection  is,  that  the  marriage  is  null  and  void,  because 
the  name  of  George  is  not  the  true  name  by  which  h^ 
was  baptized,  and  because  Smith  is  not  his  true  sor- 
hanie;  wherefore  it  is  argued  that  thi^  watf  sL  marriage 
Uridiout  publication  of  banns.     It  b  material  to  \o€lk  to 
the  marriage  act  in  order  to  see  in  what  wky  it  directs 
the  banns  to  be  published.     The  only  clause  which  di- 
rects the  true  christian  and  surnames  to  be  used  is  th^ 
sebond,  and  that  has  reference  to  the  notice  to  be  gi^en 
to  the  minister;  it  requires  that  a  notice  in  writing  shall 
be  delirered  of  the  true  christian  and  surnames  tf  the 
persons  to  be  married.  A  subsequent  clause  {$i  Si)  forbids 
any  person  to  solemnize  marriage  without  publication  of 
banns,  unless  by  licence,  under  the  pain  of  being  ad- 
judged guilty  of  felony,  and  provides  for  the  puni^- 
ment  of  persons  who  shall  s;o  do;  and  then  it  conclude 
'<  that  all  marriages  solemnized  without  publication  cf 
banns  or  licence  shall  be  null  and  void  to  aU  intents  and 
purposes."    To  be  sure  the  argument  here  must  neces^ 
sarily  be^  that  a  marriage  by  hetnns  which  are  ptlliK 
lidied  not  in  the  true  christian  and  lumames  of  tbe 
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pirties,  is  a  marriage  without  publication  of  banm.    But        1814. 

I,  cannot  accede  to  that  argument,  recollecting  what  was     '  ^ 

the  object  of  this  provision  in  the  marriage  act     The        against 
object  of  it  was  to  instire  notoriety  to  the  transaction,        tants  o'f  * 
and  I  think,  the  Court  recollecting  that,  cannot  say  that      ^'J*"!!^*' 
^  marriage  by  banns,  published  in  the  names  by  which 
alone  the  party  was  known,  is  a  marriage  without  public 
cation  of  banns.     The  argument  is,  that  a  marriage 
*by  publication  of  banns  means  by  publication  of  banns 
in  the  real  names  of  the  parties  only;  but  the  statute  has 
said  no  such  things     If  the  banns  be  published  in  the' 
names  of  the  party  by  which  alone  he  is  known,  and  there 
18  no  fraud,  whether  that  be  the  true  christian*  or  sur- 
name of  the  party  or  not,  I  think  the  marriage  is  good 
wHhiathe  meaning  of  the  statute.     Therefore  I  am  df 
opinion  that  upon  the  present  occasion  every  thing  was 
done  that  was  sufficient  to  give  that  notification  of  the 
marriage  which  it  was  the  object  of  the  marriage  act 
to  insure. 

P^r  Curiam  (a),         Order  of  Sessions  confirmed. 

(<i)  Damjfifr  ].  was  absent. 

.        NOTE,  No.  I. 

Tbe  fbllowing  is  a  Minute  of  the  Sentence  delltered  %y  Sir 

.  .  .    JFilUam  Scott  in  the  case  cited.  x 

•  •        • 

Consistory  Coxirt  pf  LMion^ 'Wednesday,  May  a^f  VSoj. 
TfiANKLAKD    agoittU  NiCHpLsoK^   faUeljT  Calling  hcsletf 

FRANKLA2^p.       .  ^     ^, 

THIS  it  a  proceeding  for  nallity  of  marrhge,  which  \%  admitted  to 
bafe  been  had'in  cfTc^t' between  Vlriihony  Franktand  aod  Ann  Nieholion, 
•A  tlie  fgro^md  of  an  itnff&pet  pubiicaTion'of  banns,  she-  having  b^eftn 
described  is  tbe  banns  by  the  a&suipcJ  name  of  Rdu.  ThU,  tujii.^ 
Cbnnd^d  upon  the  marriage  act,  which  directs  that  there  must  be  a 
poUicadoo  of  tho  true  cbriuian  and  mrnamC'oC  the  ffartics. '  T'ihUk 
proper  to  observe,  that  the  rule  to  be  applied  to  it,  if  ^  Jbad  T%ff^ 
ppon  the  oldtctt^iftWal  law  of  tlie  country,  wonld  be  the  same  as  if 

no 
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1814*  ^*  marmge  act  had  subsisted.    By  that  law  the  publicatioii  of  bioai 

^^^_^_^  is  necessary;  marriage  is  a  contract  by  which  the  relation  of  parties  t* 

Franklano        ^^^  pu|>lic  is  materiaiiy  altered ;  it  is  a  contract  which  is  to  be  entered 

agahit  ^'^^^  ^Y  ^^^  parties  with  all  public  notoriety,  and  which  if  to  be  per* 

NicuoLfoir.        formed  in  a  poblic  place.    The  higli  importance  of  this  contract  hai 

required  by  the  known  law  of  the  country,  and  cTcry  christian  coon* 
try,  that  there  shall  be  a  publication  of  banns,,  to^ire  Tftlidity  to  i 
contract  sui  generis.  The  word  **  banns,'*  in  the  old  Gttman  lao* 
gvage,  signi6cd  a  publication,  meaning  that  there  should  be  a  prcvioM 
notification  generally  to  the  woild,  that  all  persons  may  hare  notic* 
that  such  and  such  persons  are  going  to  be  manied.  This  condition  ii 
sierer  relaxed  but  by  dispcHsation  in  the  way  of  licence.  If  this  be 
so,  what  is  the  publication  the  law  requires  ?  I  think  nothing  cam 
be  inore  dear  than  that  the  publication  should  notify*  w^hat  it  it  fit 
the  world,  for  public  purposes,  should  know,  that  such  {.ersons  are 
foiiig  to  enter  into  that  state  and  condition  of  life.  A  publicatioii 
that  A.  and  B,  were  going  to  be  msrried,  when  in  fact  it  was  C.  and 
iX,  would  be  a  nullity  in  itself,  and  consequently  a  marriage  grtUted 
upon  it  must  be  a  nullity  likewise;  and  though  later  times  have  ia* 
troduced  a  Tcry  relaxed  practicci  yet  by  the  known  law  of  the  cooo* 
try  it  requires  a  publication  by  banns>  at  least  where  not  dispensed 
with  by  the  ordinary,  which  the  statute  law  reaffirms  and  strengtlicM^ 
Now  it  has  been  argued  that  the  true  and  proper  christiao  and  ar* 
name  of  the  party  cannot  be  altered  but  by  proper  anthority,  by  the 
king*s  licence^  or  an  act  of  the  legislature  s  yet  there  may  be  CMMb 
where  names  acquired  by  general  use  and  habit  may  be  taken  by  re- 
^pute  as  the  true  christian  and  surname  of  the  parties.  If  a  person  liM 
acquired  a  name  by  repute,  iu  fact  the  use  of  the  true  name  In  the 
banns  would  be  an  act  of  concealment,  that  would  not  satisfy  the 
public  purposes  of  the  statute ;  therefore  I  do  say  that  names  10 
acquired  by  use  and  habit  might  supersede  the  use  of  the  trie 
name ;  and  if  this  case  came  up  to  this  requisition,  I  should  think  the 
party  entitled  to  have  the  man  i age  affirmed.  The  statute  has  pre* 
scribed  several  lulcs,  and  this  by  publication  of  banns  of  the  trae 
christian  and  surname  of  the  parties,  for  the  purpose  that  every 
person  may  be  informed  what  is  going  to  pass.  The  public  at  latgc, 
the  relations,  the  parties  themselves,  have  an  interest  in  it ;  until  M 
iparriage  is  solemnized  there  is  a  locus  pcenltentiz.  They  may  re- 
ceive very  important  information  of  the  conduct  and  character  of  the 
parties,  who  are  going  to  enter  into  this  contract  for  life :  there  niiy 
be  persons  well  acquainted  with  the  particulars,  whether  of  his  of 
her  conduct,  which  may  alter  the  resolution  of  either  of  the  partiet 
themselves.  In  this  particular  case,  suppose  the  party  had  been  de» 
scribed  by  her  own  proper  name,  there  might  have  been  personl 
acquainted  with  her  conduct,  which  might  have  influenced,  and  fairly 
influenced  the  party  himself;  therefore  the  publisliiog,  not  in  the 
trae  name,  deprives  him  of  that  information  which  he  has  a  r%kt 
to  possess.  I  do  not  hold  it  to  be  necessary  that  there  shooU  be 
actual  fnud  on  the  iadividoal  party ;  it  is  enough  if  the  thing  Isidi 
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t»  a  probability  of  fraud ;  and  this  mode  of  conducting  the  matter 
would  lead  to  such  consequences  and  mischief,  as  it  is  the  intention 
mi  the  legislature  to  prevent.  It  teems  to  me  that  coorts  of  justice 
Mt  mdf  following  np  that  intention  in  preventing  such  modes  as  at« 
ID  .obnodoiis,  and  lead  to  fraud:  certainly  if  this  mode  was  per- 
mitted, a  man  migfat  be  married  to  the  wife  of  another  person  #ith<- 
Cttt  the  slightest  knowledge  of  the  fact ;  and  many  instances  might 
be  pat  in  which  a  liberty  of  this  kind  would  be  extremely  grieroot. 
And  in  all  those  cases,  where  a  false  name  is  assumed  for  the  pnblica* 
tion  of  banns,  it  may  be  considered  as  an  imposition  on  the  party 
Mmself :  it  may  prevent  him  from  having  that  inforihation  which 
ought  to  be  open  to  him,  up  to  the  very  time  when  the  contract  is 
pronounced  irrevocable.  If  the  fact  had  come  ont  that  the  womaa 
had  grossly  misrepresented  her  condition  and  state  of  life,  it  might 
bave  altered  the  intention  of  the  party,  with  respect  to  this  mar« 
riuges  therefore,  if  the  woman  has  beeti  guilty  of  practismg  this 
fkand,  and  imposing  upon  the  man  with  respect  to  her  Condition 
(holding  even  possible  fraud  in  this  case)  it  is  enough.  But  in  thii 
caic  there  is  a  fraud  practised ;  there  was  an  assumption  of  the  name 
of  Ass  in  such  a  way,  as  will  justify  the  Court  in  holding,  that  it  had 
Dot  superseded  the  other  name,  and  that  it  was  this  very  person  that 
•fst  going  to  be  married.  One  would  rather  hate  expected  witnesses 
would  have  been  called  to  establish  the  fact,  that  in  the  district  in 
wbsch  this  wom^n  lived,  such  was  the  name  by  which  she  gcnerall|' 
leased,  either  by  Miss  or  Mrs.  Jioss,  as  she  thought  proper  to  describe 
bcnelf;  but  nothing  of  that  appears  *,  it  is  left  to  the  testimony  of 
the  nster  and  brother  of  the  party.  The  sister  says  that  about  two 
years  and  a  half  ago  she  met  her  sister  in  the  street  by  accident,  not 
bating  seen  her  for  tlvo  or  three  months  preceding,  and  inquired  of 
her  wliere  she  lived,  and  she  told  the  deponent  she  lived  at  No.  19. 
Pgrtugal' street t  Clare-market;  saying,  if  deponent  called  upon  her  she 
must  ask  for  Mrs.  Rois;  that  deponent  'soon  after  did  call  at  No.  19. 
Ptrti^al-street,  and  inquired  for  Mrs.  Ross^  and  was  accordingly  Intro- 
duced  to  her  said  sister,  who  on  that  occasion  said  she  had  accidentally 
met  with  a  gentleman  who  wanted  to  have  her.  I  cannot  collect  from 
this  any  thing  more,  than  that  at  the  house  where  she  lived  she  waf 
known  by  that  name ;  it  is  too  much  to  conclude  from  this  that  she 
bore  it  till  marriage.  But  the  gentlemen  say,  down  to  the  marriage 
ihe  did  actually  go  by  that  name.  But  there  is  aU  interrogatory 
(which  I  presume  the  gentlemen  did  not  read)  to  this  eifect,  **  that 
the  ministrant,  for  long  time  before  the  mirriage  between  her  and 
the  pfoducent,  passed  as  his  wife,  and  went  by  the  mme  of  Rranilattd;^ 
therefore  she  was  cohabiting  w'th  this  man  for  some  time  before  the 
Riarriage.  1  think  there  is  not  proved  such  a  use  of  the  new  name^ 
as  comes  up  to  the  requisition  of  the  statute.  The  statute  requires  the 
true  christian  and  surname,  and  unless  there  be  a  publieation  to  that 
effect  it  cannot  be  qualified,  the  marriage  most  be  pronounced  null  aUd 
toid.  I  do  cot  know  that  it  is  necessary  to  shew  a  particular  fraud  in 
Vol.  III.  T  tuth 
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1814*  C3ch  case ;   but  here  is  a  fraud  practised  on  the  patty  as  to  the  caa^ 

,.,_^  dition  and  situation   of    the   woman  ;    likewise   a  fraud  Dpon  the 

Frankland        pohlic,  bein^  in  violation  of  the  law,  and  aUo  a  fraud  upon  the  ofl- 

againit  ciating  minister,  whose  duty  it  is  to  inquire  into  the  requisites,  whe- 

l>IiCUOLSoif.        thcr  the  parties  are  living  within  the  parish.    I  am,  thereTorCt  of  opi* 

nion  that  this  marriage  is  not  a  legal  one,  and  must  be  pronomioei 
null  and  void. 

NOTE,   No.  2* 

Consistory  Court,  Jan,  x8xi* 
PouGETT  V,  ToMKYNS,  falftcly  Calling  herself  Pougett* 

THIS  was  a  suit  for  nullity  of  marriage,  by  reason  of  publicaiion  of 
banns  by  a  false  name  of  one  of  the  parties  who  was  a  minor. 

It  appeared  that  WiUiam  Peter  Pouge/t,  a  minor  under  16  years  of 
age,  was  married  to  Letit'ui  TomkjnSt  his  father's  maid-servant,  and  thst 
the  banns  weie  published,  and  the  marriage  celebrated,  in  the  names  or 
IVillinm  Pwgett  and  Letttia  Tomkyns,  whereas  the  leal  name  of  the 
minor  was  IVilUam  Peter  Pougctt  It  farther  appeared  that  he  was  ge- 
neiaily  known  and  addressed  by  the  name  of  i*r/rr  only,  4nd  that  very 
few  people  wcie  acquainted  with  the  fAct  that  he  had  likewise  the 
christian  name  of  IVilliam.  The  marriage  took  place  in  the  church  (^ 
St,  Andreiv*St  Holbonit  in  which  parish  the  parties  had  never  resided. 

Judgment.     Sir  W.  Scott.    This  is  a  s»nt  brought  by  Joseph  Pm^ftl 

F-sq.,  father  of  IVilUam  Peter  Pottgctt^  a   minor,  to  annul  the  marria{;e 

which  has  taken  place  between  his  son  and  Letttia  Towkynst  on  the 

ground  of  minority  and  want  of  consent,  and  undue   publication  of 

banns.     fVilliiiin  Peter  Poiigett,  the  son,  was  born  at  Surat  >n  the  East 

Indies  in  May  1 794,  and  the  marriage  is  proved  to  have  taken  place  in 

January  1810,  consequently  he  was  at  the  time  undet  16  years  of  age. 

It  is  pioved,  also,  that  the  son  resided  in  the  house  of  his  father  in  the 

parish  of  St,  MAry-le-hne^  and  that  the  marriage  >^  as  solemnized  in 

the  church  of  St.  Andreiv^s,  Holkrn.     The  alleged  wife,  it  appears,  was 

a  servant  in  the  family  ;  what  her  age  might  have  been,  does  not  appear 

from  the  evidence  before  the  Court,  but  the  letters  which  have  been 

exhibited  shew  that  she  was  a  very  uneducated  person.     It  is  proved 

that  the  young  man  was  christened  William  Peter,  but  that  he  was 

addressed  by  the  njme  of  Peter  only;  and  that  nobody,  except  his 

near  relations,  knew  that  he  had  the  name  of  William  also.     His  own 

letters  were  commonly  subscribed  Peter  only,  though  some  of  them 

are  signed  Peter  W,  Pougett,    Letitia  Tomkyns,  the  party  against  whom 

the  suit  is  brought,  always  called  him  Master  Peters  and  he  is  so  t^ 

dreiSkid  in  her  letters  to  him  ;  so  that  nothing  can  be  more  dear,  than 

that  although  William  formed  a  part  of  his  baptismal  name,,  yet 

the  other  obliterated   it  in  common  use.     The   name  of  William 

would  not  have  sufficed  to  designate  him  to  most  persons,  and  this  is 

ceruinly  a  most  important  incidence  in  the  present  case.    In  wJut 

manner  the  surriage  was  brought  about  does  not  exactly  ippear.    An- 

-fe»»? 
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«ttcinj)t,  it  seems>  was  made  to  have  the  banns  published  at  Higbgate^ 
^hich  miscarried,  as  one  of  the  witnesses,  who  was  employed  by  the 
minor  to  obtain  the  publication,  states,  because  the  clerk  did  not 
bclicTe  that  the  parties  wete  resident  in  Higbgate.     It  has  been  said 
that  the  business  of  obtaining  publication  of  the  banns  having  been 
fntniited  to  this  witness  by  the  minor  himself,  shews  that  there  was 
no  fraud  upon  him  on  the  part  of  the  wife  :  but  the  fraud  suggested 
in  this  case  is  not  a  fraud  upon  the  boy  himself,  but  upon  the  parental 
rights  of  the  father,  his  natural  guardian.    The  account  which  the 
witness  who  was  present  at  the  marriage  gives,  is  this,  that  the  clergy- 
man  a^ked  the  minor  his  name  and  residence ;  that  he  answered  his 
name  w«s  fP'illiam  Pougett,  and  appeared  to  be  much  confuf^ed ;  that 
the  brother  of  the  wonnan  answered  as  to  the  residence.     He  is,  there- 
fore, I  think,  to  be  taken  as  the  principal  actor  in  the  business,  though 
the  fact  that  he  was  so  is  not  directly  stated  by  the  witness.    It  it 
proved  that  the  banns  were  published  and  the  marriage  celebrated  in 
the  names  of  William  Faugett,  (omitting  the  word  Peters)  and  Lctttia 
yTemkyns^  and  it  is  likewise  proved  that  the  father  was  totally  ignorant 
of  the  marriage  at  the  time,  and  that  he  was  not  informed  of  it  tilt 
some  months  afterwards,  when  he  ei pressed  great  regret  and  indig» 
nation  at  what  had  occurred.     The  act  of  parliament  recites  great  in* 
convrnieiccs  having  arisen  from  clandestine  marriages,  and  professes 
to  prevent  them  for  the  future.     For  this  purpose  it  directs  a  notice  ia 
writing  of  the  true  cbris/ian  and  sttrnjmes  of  tht  parties  to  be  delivered  to 
the  minister  seven  days  before,  and  without  such  notice  he  is  not 
obliged  to  publish  the  banns.    //  must  he  taken  as  the  clear  intenti$n  of  the 
legiilaiure  that  the  banns  are  to  be  published  in  the  true  names  though  it  is  not 
j»  expressed  in  the  statute.     What  i :  the  use  of  publication  of  banns  I 
Why  to  notify  to  all  persons  the  intention  of  the  parties  to  marry,  and 
if  the  true  names  are  not  used  then  is  there  no  notification  whatever. 
There  is  no  opportunity  given  to  any  persons  who  may  be  interested 
of  knowing  what  is  about  to  take  place  or  of  alleging  any  impediment 
to  the  marriage.     It  has,  therefore,  always  been  held  in  these  conrts 
from  the  case  of  Early  v.  Stevens  to  the  present  time,  that  a  publica- 
tion of  banns  in  false  names  is  no  publication  at  all.    To  hold  the 
contrary  would  be  to  hold  that  which  is  contrary  to  the  statute  and  to 
common  sense.     The  question  then  in  this  case  is,  whether  the  omis- 
aton  of  part  of  the  christian  name  is  so  material  a  variation  as  to  nullify 
the   publication.      The  "true   name   is    fVilliam    Peter^    and    strictly 
tpeaking  all  baptismal  names  should  be  set  forth,  for  in   strictness  I 
conceive  that  all  the  names  compose  but  one  christian  name.  And  I  un- 
derstand that  it  is*so  held  in  courts  of  common  law.    In  the  publication 
of  "banns,  then,  all  the  names  ought  to  be  published,  for  they  all  make 
up  but  one  name.    The  party  may  be  known  to  some  by  one  name, 
by  another  to  others;  it  is,  therefore,  highly  proper  that  all  should  be 
enumerated.     But  1  should  be  afraid  to  go  the  length   of  saying  that 
the  publication   would  be  vitiated  by  the  want  of   this  in  all  cases. 
Wnere  no  fr.iud  is  int'^nded  on  either  side,  where  all  the  parties  inter* 
•sted  have  been  cognizant,  and  where  there  has  been  a  mere  acciden- 
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POUOITT 

agahut 
rOMKTMI. 


Ul  omission  of  a  dormant  name,  it  woold  be  too  much  to  hold  that  1 
marriage,  perfectly  honest  in  other  respects,  should  be  Titiated  by  sach 
an  omission.   Another  case  may  be  put,  where  either  of  the  parties  fno- 
doleotly  suppressed  one  of  the  christian  names  withoot  the  knowledge  oC 
the  other;  it  would  in  such  a  case  be  hard  to  hold  the  marriagt  void 
against  the  ignorant  party.     But  where  the  omission  was  known  Uf 
both  parties,  and  intended  by  them  as  a  fraud  upon  a  third  person, 
the  father  or  guardian,  the  Court  would,  I  think,  in  such  a  case,  be  boood 
to  enforce  the  strict  letter  of  the  law  in  order  to  maintain  the  spirit  of  the 
law.    It  has  been  said  that  the  statute  provides  that  it  shaU  not  be  neces- 
sary after  the  marriage  has  been  solemnized  to  give  any  proof  of  the  abode 
of  the  parties  within  the  parbh,and  that  bo  evidence  shall  be  received  to 
prove  the  contrary  in  any  suit  respecting  the  validity  of  the  marriage;  but 
this  tends  rather  to  shew  that  other  points  may  be  enqikircd  of,  and  that 
the  validity  of  the  marriage  may  be  questioned  on  other  grounds.  Thiok- 
ing,  theiefore,  that  the  Court  is  called  upon  to  act  on  these  principles,! 
haTe  to  consider  the  evidence  which  is  before  me,  and  to  enqatre  whe* 
ther  this  is  a  case  of  casual  omismn  or  oifrandultnt  suppression,    if  one  of 
the  christian  names  has  lain  dormant,  and  that  name  be  omitted  ta 
the  publication  of  binns,  we  may  fairly  presume  that  the  omission  was 
accidentaK    But  here  the  nanre  has  been  omitted  by  which  the  young 
man  was  usually  known,  by  which  he  was  always  addressed  in  tbe 
liamily,  and  even  by  this  woman  herself  in  her  letters.    The  Court, 
therefore,  can  entertain  no  doubt  that  the  omission  was  intentional, 
and  that  it  was  made  for  the  purpose  of  coaceaimeni  from  the  father. 
It  is  a  very  strong  citcnmstance,  indeed,  that  tbe  damumt  name  is  hrtaght 
forward^  and  tbe  name  hy  "wbicb  tbe  party  vas  universally  known  snppreued* 
At  the  time  of  the  marriage,  the  clergyman  questions   the  xoong 
man  as  to  his  name  and  place  of  residence,  to  which  he  replies  that  bis 
name  is  IViUiam  Pougett^  and  appears  much  confused;  the  woman's  bto> 
ther  then  comes  foiward,  not  to  tell  the  truth,  but  to  give  evasive  an* 
swers,  for  the  purpose  of  deceiving  the  clergyman  and  preventing  tbe 
postponentent  of  the  marriage.    The  banns  of  marriage  were  pnblisbcd 
in  the  chureh  of  St.  Andrew* Sf  Holhom,  and  it  is  pleaded  that  the  parties 
resided  in  the  parish  of  St.  Mary-te-hone*    This  part  of  the  plea  wu 
objected  to  by  counsel  as  contrary  to  the  lOth  section  of  tbe  statute,  to 
which  it  was  answered,  that  it  was  used  only  as  a  circumstance  to 
^ew  fraud,  and  not  for  the  purpose  of  invalidating  the  marriage  om, 
the  ground  of  non-residence  within  the  parish.    The  words  of  tbe 
act  are  very  broad  and  positive,  and  it  was  not  without  considerable 
hesitation  that  the  Court  permitted  this  part  of  the  libel  to  stand. 
The  doubts  which  the  Court  then  entertained  are  not  now  removed, 
and  if  tlie  question   in  any  degree  turned  upon  this  part  of  the  case  I 
should  feel  great  difficulty  in  deciding  it.    But  here  is  another  fact 
pleaded  to  which  the  same  objection  does  not  apply,  namely,  the  at* 
tempt  to  get  the  banns  published  at  Highgate,    Upon  the  whole,  then* 
this  is  not  a  case  of  mere  inadvertence  or  casual  omission  ;  it  is  not  a 
case  of  fraud  by  one  party  on  the  other;  but  it  is  a  confederation  of 
both  against  the  rights  of  the  father,  and  therefore  I  pronounoe  tht 
marriicge  n«li  and  void  under  the  statute. 

I  NOTE, 
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The  ibUowing  are  extracts  from  the  minutes  of  some  of  the 
cases  in  the  Consistory  Court  here  alluded  to. 

Consistory  Court,  July  loth,  1807. 

Mather  v.  Net. 

THE  retl  name  of  the  woouui  wis  Neyt  and  the  banns  were  pub- 
lished in  the  name  of  Wright, 

Per  Cttriam,  This  is  a  proceeding  to  obtain  a  declaratory  sentence 
off  nullity  of  marriage  on  account  of  publication  of  banns  in  a  wrong 
name.  The  proof  of  this  fiict  is  fulL  No  reason  is  given  for  it,  it 
seems  to  have  been  from  mere  unthinlcing  levity.  No  circumstance  of 
Irand  is  suggested :  no  imposition  was  necessary  to  be  practised.  The 
question  is,  whether  under  the  statute,  and  the  constructbn  which 
has  been  put  upon  it,  this  marriage  must  be  pronounced  void  ab  initio. 
The  parties  cohabited  together  as  man  and  wife,  were  reputed  such, 
the  children  were  baptized  not  as  children  of  the  husband  and  wife, 
hot  as  of  the  mother  by  her  maiden  name.  If  the  marriage  t>e  Void 
ab  initio,  no  length  of  time  can  tender  it  valid.  The  act  lequires  a 
publication  of  banns.  In  common  reason  it  must  be  supposed  to  re- 
quire the  true  names,  if  not  the  true  names,  then  it  is  no  publication 
at  aH.  The  intent  of  the  publication  must  be  to  give  notice  that  the 
snarriige  is  to  be  solemnized  between  the  parties.  Whether  a  name 
acquired  by  reputation  might  have  sufficient  legal  effect  is  a  question 
different  from  the  present.  If  the  evidence  before  me  brought  the  presenc 
case  to  that  point,  it  would  be  my  duty  to  determine  it  upon  that* 
This  pobit,  I  believe,  has  not  hitherto  been  decided.  But  on  the 
other  facts  the  decisions  have  been  uniform,  namely,  that  banns  must 
be  published  by  the  names  of  the  parties.  It  was,  indeed,  suted,  that 
the  woman  had  used  the  name  by  which  the  banns  were  published^ 
and  that  a  witness  might  hive  been  called  to  prove  this.  But  her 
own  rister  is  examined,  and  does  not  say  any  thing  of  the  matter. 
And  no  foundation  is  laid  for  calling  further  evidence  to  prove  this 
lact.  If  there  had  been,  I  should  have  thonght  it  necessary  for  the 
protection  of  the  children  to  have  called  for  this  evidence.  Upon  the 
f¥hole,  I  shall  pronounce  the  marriage  void  ab  initio. 

Consistory  Court,  May  17th,  181 3. 

Hefver  v.  Heffsr. 

THIS  was  an  objection  to  the  admission  of  a  libel  in  a  suit  tor  the 
restitution  of  conjugal  rights  brought  by  the  wife. 

Sir  W.  Scott.  The  objection  principally  relied  on  arises  upon  the 
copy  of  tlte  parish  register  which  is  exhibited.  The  libel  pleads  that 
the  parties  were   married    by  virtue  of  banas  duly  published.    The 
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1 8 14*  woman's  real  name  it  appears  was  Anna  Colleyt  hut  in  the  exhibit  it  is 

......^  stated  that  George  Heffer  and  Anna  Sophia  CoUej  were  married,  and 

HcrrzK  hence  it  has  been  inferred  by  the  counsel  that  thebanos  were  so  pnb- 

againit  -lished,  and  that  the  marriage  is  invalid  on  the  ground  of  undue  pob- 

HErrER.  lication.    Now  it  does  not  necessarily  follow  that  the  hanus  were  so 

published.    It  may  be  a  n>ere  mistake  of  the  minister  in  giving  the 
certificate;  it  may  be  that  the  banns  weie  published  by  the  right 
names,  and  that  the  additional  name  was  used  only  at  the  celebration 
of  the  marriage.     But  admitting  that  the  banns  were  pub' ished  with 
the  additional  name,  still  if  no  fraud  be  shewn,  if  there  be  no  doubt  u 
to  the  identity,  the  Court  would  be  very  unwilling  to  question  the  va- 
Udity  of  the  marriage  after  the  long  cohabitation  of  the  parties,  under 
the  constant  acknowledgment  of  each  other  as  husband  and  wife. 
This  case  differs  very  materially  from  that  of  Pmgett  ▼.  Tomi^if  1,  whidi 
has  been  cited.    That  was  a  case  of  clear  fraud  against  the  rights  of 
the  father.     If  the  husband  can  shew  that  he  has  been  imposed  upon 
by  a  false  name,  he  may  upon  that  ground  falsify  the  mirriage*  bot 
he  must  set  forth  the  fraud,  and  prove  it  to  the  satisfaction  of  the 
Court.     I  shall  admit  this  libel. 

Consistory  Court,  Mfy  29th,  181 2* 
TreE)  Otherwise  Quin,  «.  QuiN. 

THIS  was  a  suit  for  nullity  of  marriage  brought  by  the  father  of  a 
minor  by  reason  cf  p\iblicAtion  of  banns  by  1  false  name  of  one  of  the 
parties.  One  of  the  articles  pleaded  that  the  woman  was  baptized  by 
the  name  of  Martha^  and  that  she  was  known  by  no  other,  and  that 
the  banns  were  published  in  the  name  of  Martk*  Caroli/ttm 

Per  Curiam,  Do  you  contend  that  this  would  be  sufficient  to  aaool 
the  marriage  without  shewing  fraud  ? 

Swahey,  In  clandestine  marriages,  which  the  act  w^s  passed  to 
prevent. 

Per  Curiam,  I  shall  admit  the  libel,  but  without  determining  tU 
law  of  the  case  till  I  see  what  is  proved  as  to  fraud. 

It  docs  not  appear  that  any  further  proceeding  was  had  in  this  casjb 

Consistory  Court,  Jiwe  9th,  x8i^ 

Mayhew  V.  Mayhew. 

THIS  was  a  proceeding  on  the  part  of  the  husband  for  divorce  by 
reason  of  adultery.  The  wife  in  a  responsive  allegation  dtnicd  that 
any  legal  marriage  hud  taken  place,  and  the  case  came  before  tho 
Court  un  the  admissibility  of  this  allegation.  It  was  pleaded  that  io 
|ha  puUicatiou  of  banns  the  woman  was  described  as  Sarah  Xelst 
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widow,  but  that  ber  name  was  not  Kelso,  and  that  she  was  not  a 
widow. 

The  woman  had  gone  by  several  di^erent  names,  her  maiden  name 
was  Sarah  IVbite,  or  at  least  so  stated  by  her  to  Mr.  Mayhrvj,  She 
had  passed  by  the  name  of  Aikiu^  bdt  was  generally  known  by  that  of 
JCc/so,  being  the  supposed  widow  of  a  person  of  that  name. 

The  Court  said  that  there  was  no  fraud  on  any  onei  the  husband 
having  been  previously  made  acquainted  with  ail  the  circumstances. 
The  woman  was  a  major,  and  there  was  no  person  on  whom  fraud 
could  operate.  Neither  the  act  of  parliament  nor  the  rubiic  require  a 
description  of  the  status  of  the  parties,  and  therefore  the  circumstance 
of  her  having  been  described  as  a  widow  is  not  material.  The  facts 
if  proved  would  not  affect  the  marriage;  the  allegation  must,  therefore, 
l»e  t ejected. 


1814, 

Mathew 
against 

MATHIWf 


Barker  against  Hodgson. 


Tuesday^ 
Nov.  aid. 


COVENANT;  the  plaintiff  declares  on  a  charter-  The  charterer 

party  of  affreightment  made  between  him  as  master  co*enantsTo^ 

of  the  brig  Providence^  and  the  defendant,  as  freighter,  ^^"^^  ^id**^^^ 

upon  a  voyage  to  Gibraltar^  there  to  deliver  the  out-  foreign  port,  i$ 

not  excused 

ward  cargo,  and  having  so  delivered  to  take  on  board  from  sending 

from  the  agents  or  assigns  of  the  freighter  at  Gibraltar  though  m  con- 

and  Cadizy  both  or  either,  or  at  Gibraltar  and  Malaga,  '^^Ix^^^oi"" 

both  or  either,  as  should  be  ordered  by  the  freichter  or  "P  '"{«<^"°"* 

'  •'  ^  .         disorder  at  the 

his  agents,  a  homeward  cargo,  and  deliver  the  same  at   P'*'«  *'*  public 

II  J      intercourse  is 

London,  8cc,  for  which  60  running  days  were  allowed,    prohibited  by 
and  that  the  defendant  covenanted  that  he,  his  agents   p„rt,  and 
or  assigns  at  Gibraltar  and  Cadiz,  both  or  eitlier,  or  at  norhave*com. 

munication 
without  danfcr  of  contracting  and  communicating  the  disorder;  therefore  where  to  co« 
venant  for  not  sending  a  cargo  alongside  at  Gibraltar  defendant  pleaded  that  a  pestilent 
and  infectious  disorder  prevailed  there,  and  thereupon  all  intercourse  was  prohibited  by 
the  law  of  the  place,  and  became  impracticable,  without  imminent  danger  to  the 
persons  concerned,  of  contracting  and  communicating  the  same,  and  defendant  was 
prevented  from  sending  alongside  during  all  that  time,  of  which  plaint  id'  had  notice,  and 
thereupon  departed  with  his  ship  on  her  return  :  replication,  that  defendant  might  have 
sent  the  cargo  alongside  before  all  intercourse  became  unlawful  or  impracticable,  but 
refused,  and  thereupon  plaintiff  departed  with  his  ship  by  the  consent  of  defendant*!  ag^nt } 
|)cl4  (li^^  defendant  was  liable. 

T  4  Gibraltar 
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J  8 14*        Gibraltar  and  Malaga^  both  or  either,   should  and 
would,  at  his  or  their  own  costs  and  charges,  send  the  said 


|iopu80i|» 


Barklr 

1^'^  ^'Vl»      homeward  cargo  alongside  the  ship,  and  assigns  a  breadi 
In  the  terms  of  that  covenant ;  per  quod  the  plaintiff 
was  prevented  from  taking  on  board  the  said  homeward 
cargo,  and  obliged  to  return  home  without  any  cargo. 
Pleas,  1st,  that  after  delivery  of  the  outward  cargo 
at  Gibraltary  and  before  the  expiration  of  the  60  run- 
ping  days,    a    certain  pestilent    and  malignant    dis- 
order broke  out  and  prevailed  there,  and  thereupon 
all  such  public  intercourse  and  communication  as  was 
necessary  for  the  purpose  of  sending  the  homeward 
cargo  alongside  the  ship,  became  and  was,  and  until  the 
discharge  of  the  plaintiflT  as  thereinafter  mentioned  con- 
tinued to  be,  unlawful  and  prohibited  by  the.then  puth 
lie  and  established  law  of  the  place,  until  farther  regu- 
lations, so  that  the  defendant  or  his  agents  could  not 
send  the  same  alongside,  without  violating  such  law ; 
whereof  the  plaintiff  had  notice,  and  was  then  and 
there  discharged  by  the  agent  of  the  defendant  from  the 
farther  performance  of  his  contract.     2dly,  That  after 
the  delivery  of  the  outward  cargo  as  aforesaid,  and  be^ 
fore  the  expiration  of  the  60  running  d^ys,  a  certain 
pestilent,  malignant  and  infectious  disorder  broke  oi|t 
and^  prevailed  at  Gibraltar^   and  thereupon  ^U  such 
pubhc  intercourse  and  communication  as  was  necessary 
for  the  purpose  of  sending  the  homeward  cargo  along* 
side,  became  and  was,  and  until  the  discharge  of  the 
plaintiff  as  thereinafter  mentioned  continued  to  be,  im- 
practicable, without  great  and  imminent  danger,  to  the 
persons  concerned  therein,  of  contracting,  or  cammuni* 
eating  the  said  disorder,  and  the  defendant  and  hii^ 
^ents  were  then  and  there  prevented,  during  all  thaA 
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timey  from  so  sending  the  said  cargo;  of  which  the        1814* 

plaintiff  bad  notice,  and  was  then  and  there  discharged^       — — 

&C.  as  before.     And  there  were  two  other  pleas  re*-        4igaiHa 

Bpecdvely  similar  to  the  two  above  stated,  except  that 

instead  of  alleging  that  **  all  pubhc  intercourse,  &c. 

became  and  was,  and  until  the  discharge  of  the  plaintiff 

continued  to  be,  unlawful,  &c.  and  impracticable^"  &c* 

they  alleged  that  *^  all  public  intercourse^  &c.  became 

and  was,  and  until  and  at  the  departure  of  the  plaintiff 

as  thereinafter  mentioned  continued  to  be,  unlawful,  &c 

and  impr^ticable,"  &c.;    and  instead  of  concluding 

that  *^  the  plaintiff  had  notice  thereof,  and  was  then  and 

there  discharged,^'    &c.    they  concluded  that    ^^  the 

plaintiff  had  notice  thereof   and  thereupon  departed 

l¥ith  his  ship  on  her  return  to  LondonJ* 

Replications  to  the  two  first  pleas  stated  in  substance^ 
^*  that  before  the  breaking  out  of  the  said  disorder,  && 
the  ship  had  delivered  her  outward  cargo,  and  staid  a  long 
time,  to  wit,  ten  days,  for  the  purpose  of  receiving  the 
homeward  cargo ;  and  that  before  all  communication  be- 
came unlawful,  or  was  impracticable,  the  defendant  could, 
and  might,   and  ought  to  have  sent  the  homeward 
cargo  alongside,  &c.,  but  the  defendant  did  not  nor 
would  during  that  time,  nor  at  any  time  afterwards, 
send  the  same  alongside  (although  often  requested)  but 
wholly  refused;"  and  the  replications  to* the  two  last 
pleas  added,  *^  and  thereupon  the  plaintiff  by  and  with 
the  licence  and  consent  of  the  defendant's  agent  de- 
parted," &C.     And  upon  demurrer,  and  joinder,  the 
(bubt  was,  if  the  matter  alleged  in  the  pleas  was  suffi- 
cient to  excuse  the  defendant  for  the  non-performance 
of  {lis  covenant* 

JJttkdak 
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1814.  Littledale  contended  that  the  matter  was  sufficient^ 

*-""^  and  especially  upon  the  two  latter  pleas,  which  were  not 
€g(ttiut  pleaded  in  discharge  of  the  covenant,  but  only  as  a  8u»- 
pension  of  it;  and  he  compared  it  to  the  case  in  1  Bott, 
Abr,  4^0, pL  10.  "  If  a  man  covenant  to  build  a  house 
before  such  a  day,  and  afterwards  the  plague  is  there  be- 
fore the  day,  and  continues  there  till  after  the  day,  this 
shall  excuse  him  from  the  breach  of  the  covenant  for  not 
doing  thereof  before  the  day,  for  the  law  will  not  com- 
pel him  to  venture  his  life  for  it,  but  he  may  do  it  after." 

So  here,  the  covenant  was  suspended,  and  the  defend- 
ant excused  from  sending  the  cargo  alongside  durii^ 
the  time  of  the  pestilence,  and  if  the  plaintiff  thereupon 
departed  with  his  ship  by  the  consent  of  the  defend- 
ant, he  cannot  complain  that  the  defendant  did  not 
afterwards  send  it  Then  if  the  defendant  is  excused 
from  performing  the  principal  thing,  he  shall  also  bo 
from  the  consequences  of  not  doing  it. 

Lord  Ellenborough  C.  J.     Perhaps  it  is  too  much 
to  say  that  the  freighter  was  compellable  to  load  his 
cargo ;  but  if  he  was  unable  to  do  the  thing,  is  he  not 
answerable  for  it  upon  his  covenant  ?  Is  not  the  freighter 
the  adventurer,  wl^o  chalks  out  the  voyage,  and  is  to 
furnish  at  all  events  the  subject  matter  out  of  which 
freight  is  to  accrue  ?  The  question  here  is,  on  which 
side  the  burthen  is  to  fall.     If  indeed  the  performance 
of  this  covenant  had  been  rendered  unlawful  by  the  go- 
vernment of  this  country,  the  contract  would  have  been 
dissolved  on  both  sides,  and  this  defendant,  inasmuch 
as  he  had  been  thus  compelled  to  abandon  his  contract, 
would  have  been  excused  for  the  non-performance  of  it, 
and  not  liable  to  damages.  But  if  in  consequence  of  events 

9*  W^^ 
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which  hi^pen  at  a  foreign  port,  the  freighter  is  pre*        1 8 14, 
vented  from  furnishing  a  loading  there,  which  he  has         - 
contracted  to  furnish,  the  contract  is  neither  dissolved,        j^mna 
nor  is  he  excused  for  not  performing  it  (/z),  but  must 
Answer  in  damages. 

Per  Cttriofn  (6),  Judgment  for  the  Plaintiff^ 

Scarlett  was  to  have  argued  on  the  other  side. 

(<i^  Sec  a  rem.  aia.  aod  Slight  ^^Page^  ^B,&  P.  295.  n. «. 
{k)  Dampier  J.  was  absent. 


Doe,  on  the  Demise  of  Burrell,  against    '^^i 

Perkins. 


iVfv.  sad. 


EJECTMENT  for  a  close  of  land  at  Gedney  in  Lin-  Tenant  for  life, 
remainder  to 

colnshtre.     At  the  trial  before  Tnomsona.  at  the  a. />.  in  fee,  and 
summer  assizes  1813,  for  that  county,  a  verdict  was  Uasesforher 
found  for  the  defendant,  subject  to  the  opinion  of  the  i'lftn^and'lesleo 
Court  upon  the  followinff  case :  continues  in 

■^  °  potseMion  with* 

Dadd  Burrell  heinsi  seised  in  fee  of  the  said  close,  by  out  paying  rent 

,.        .„    ,  ,  '  till  his  death  in 

his  will  dated  the  14th  o{  January  1776  devised  it  to  1805,  when  his 

M.  Griffin  for  life,  and  after  her  death  to  JR.  Burrell  in  I^"sion, and**" 

fee.     The  testator  died  soon  afterwards,  and  M.  Griffin  ^^'^ZT^^' 

entered  into  possession,  and  leased  the  said  close  to  y^^nt.*"^****? 

*^  leTics  a  fine 

the  defendant's  father  for  her  life,  under  which  lease  with  proclama- 
tions :  held 
the  defendant's  father  held  it  as  tenant  to  3f.  Grrffin  till  that  the  heir  of 

her  death.     M.  Griffin  died  in  1 799,  and  the  defend-  mainder-man, 
ant's  father  continued  in  possession  afterwards,  until  his  ^cctmaa**^"^ 
death  on  the  12th  of  November  iSot;^  without  pa5'inff  aKAJnst  the  ion 

•'^  r  .^     B    without  an 

rent  or  havinir  any  demand  or  claim  made  upon  him  ^c^""*  f "^7 1« 

°       -^  ^  aTold  the  fine, 

for  rent  or  for  the  land,  and  upon  his  death  the  defend-  01  a  notice  to 

.  ..         J    .  •         determine  the 

ant  took  possession,  and  has  contmued  in  possession  tenancy. 

^yer 
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1814*        ^▼er  since,  without  paying  rent  or  having  any  rent  de» 
— "•         manded  of  him.     The  defendant's  father  made  a  wiD, 

Doe 

against  and  appointed  the  defendant  his  executor;  and  after 
disposing  of  some  of  his  property  to  his  grandsons,  de- 
vised the  residue  in  general  terms  to  the  defendant.  In 
Hilary  term  1807  the  defendant  levied  a  fine  of  the 
close,  with  proclamations,  and  declared  the  uses  of  it  by 
deed.  The  lessor  of  the  plaintiff  is  heir  at  law  of  the 
testator,  and  also  of  ^.  Burr  ell,  who  died  about  30  yean 
ago.  No  actual  entry  was  made  by  the  lessor  of  the 
plaintiff  before  the  bringing  of  this  ejectment. 

The  question  is,  whether  the  plaintiff  is  entitled  to 
recover;  if  he  is,  a  verdict  to  be  entered  for  him;  if 
not,  the  verdict  to  stand. 

Reader  for  the  lessor  of  the  plaintiff  made  two  ques- 
tions, the  first  upon  the  effect  of  the  fine  levied  by  the 
defendant;  the  second,  upon  the  want  of  actual  entry 
before  ejectment  And  he  contended  that  the  fihe  had 
no  operation,  and  that  an  actual  entty  was  unneceasaiy. 
First,  the  fine  was  merely  void,  being  levied  by  a  par^ 
who  had  not  any  freehold.  In  order  to  levy  a  fine  of 
lands,  some  one  of  the  parties  to  it  must  have  an  estate 
of  freehold.  Sheph,  Touch.  14.  is  decisive  upon  that 
point :  ^^  If  neither  the  conusor  nor  conusee  be  seised 
of  any  estate  of  fireehold,  in  possession,  or  reversion,  of 
the  lands  whereof  the  fine  is  levied,  at  the  time  of  levy- 
ing  the  same,  but  have  only  a  lease  for  years,  or  not  so 
much,  the  fine  is  void  and  of  no  force  as  to  any 
stranger,  howsoever  it  may  be  good  between  the  partki 
by  way  of  estoppel."  Now  here  it  will  hardly  be  denied 
that  the  defendant  had  not  any  fireehold  of  right,  neither 
had  he  a  tortious  fi-eehold  by  disseisin,  or  intrusioD: 

for 
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tor  disseisin  is  where  there  is  a  wrongful  putting  out  of  1 8 144. 
him  who  is  actually  seised  of  the  freehold ;  intrusion  is  " 
by  a  wrongful  entry  where  the  possession  is  vacant;  agaiHst 
Co*LUt,2']'].  a.  153.  i.  Cro.  Car,  303.  Again,  LitU 
sect.  279.  describes  disseisin  to  be  **  properly  where  a 
man  entereth  into  any  lands  or  tenements,  when  his 
entry  is  not  congeable,  and  ousteth  him  which  hath  the 
freehold."  And  Lord  Coke  in  his  Commentary  upon 
that  (181.  a.)  notes,  <<  that  every  entry  is  not  a  disseisin, 
unless  there  be  an  ouster  also  of  the  freehold;  and  there- 
fore^ he  says,  Littleton  doth  not  set  down  an  entry  only, 
but  an  ouster  also^  as  an  entry  and  claimer,  or  taking  of 
profits,''  &c.  From  all  which  it  follows,  that  here  being 
neither  entry  nor  ouster  by  the  father  of  the  defendant, 
he  acquired  no  freehold  by  disseisin  or  intrusion.  But 
by  reason  of  his  continuing  in  possession  after  the  death 
of  M.  Griffin  he  became  tenant  by  sufferance.  This 
appears  by  the  distinction  taken  in  Co.Lit.ST»  b.  between 
tenant  at  will  and  tenant  by  sufferance,  where  it  is  said 
that  ^^  tenant  at  sufferance  entereth  by  a  lawful  lease 
and  holdeth  over  by  wrong.  A  tenant  at  suffer- 
ance is  he  that  at  the  first  came  in  by  lawful  demise, 
and  after  his  estate  ended  continueth  the  possession,  and 
wrongfully  holdeth  over."  So  here  the  father  of  the 
defendant  at  the  first  came  in  by  lawful  demise  from 
3f.  Griffin^  but  afler  his  estate  ended  by  her  death  he 
wrongfully  held  over.  And  the  son  acquired  no  better 
estate  than  the  father.  2dly,  It  follows  from  what  has 
been  already  shewn,  that  an  actual  entry  was  unneces- 
sary in  this  case;  For  although  an  actual  entry  is  ne- 
oessary  to  avoid  a  fine  with  proclamations,  that  is  only 
where  the  petson  who  has  the  right  would  be  barred  by 
n<m-claim  for  five  years.    If  therefore  five  years  non- 
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1814.  claim  would  be  no  bar,  which  it  would  not  be  if  the  fine, 
as  it  has  been  shewn,  operates  nothing,  neither  can  an 

nxninsi  entry  be  necessary.  For  an  entry  is  only  necessary  to 
revest  an  estate  which  has  been  divested,  Margaret 
Podger's  case  (a),  Sajffipi'^  case(i),  and  Focus  v.  &Kf* 
bun/{c)\  but  here  nothing  was  divested,  causa  qui 
supra. 

Gaselee  contri  agreed  that  the  father  of  the  defendant, 
inasmuch  as  he  came  in  by  right  and  continued  by 
wrong,  was  not  a  disseisor,  or  at  least  that  the  lessor 
was  not  bound  to  consider  him  as  such.  But  here  he 
said  was  a  descent  cast  which  took  away  an  entry,  and 
for  that  he  cited  Rouse's  case  (rf),  which  refers  to  1 8  Ed* 
4.25.  but  he  admitted  that  iS  Ed.  4.  had  been  over- 
ruled in  Allen  v.  Hill  {e).  As  to  the  want  of  entry,  he 
argued  that  in  all  cases  of  a  fine  with  proclamations  an 
entry  is  necessary  to  avoid  it,  and  it  is  only  where  the 
fine  is  at  common  law,  as  in  Jenkins  v.  Prichard  {f\  or 
where  the  proclamations  have  not  been  made  at  the  time 
of  ejectment  brought,  as  in  Doe  v.  Watts  [g\  that  an 
entry  is  not  requiretl.  But  granting  that  an  entry  was 
not  necessary,  and  that  the  defendant  was  no  more  than 
tenant  by  sufferance,  still  he  is  entitled  to  hold  until 
something  be  done  to  determine  the  tenancy ;  he  is  as 
much  tenant  as  a  tenant  at  will,  and  according  to  Right 
V.  Beard  {h)  the  bringing  the  ejectment  is  not  a  deter- 
mination of  the  will,  although  the  tenant  enter  into  the 
common  consent  rule.     Therefore,  for  want  of  some 

id)  9JP^^.  106.  {h)  sHep^ii^.h,        (c)  Hardr.  j^oo. 

(d)  Oxuen,  28.  (e)  Cro.  £liz.  2^8.     S.  C.  3  Leon,  153. 

notice 
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notice  or  act  to  determine  the  tenancy,  this  ejectment         1814. 
cannot  be  maintained.  — "^ 


Lord  Ellenborough  C.  J.  It  seems  that  in  order 
to  constitute  a  title  by  disseisin  there  must  be  a  wrong- 
ful entry ;  but  here  has  been  no  wrongful  entry,  but 
only  a  wrongful  continuance  of  the  possession,  therefore 
there  was  no  disseisin.  With  respect  to  a  descent  cas^ 
it  is  not  even  stated  that  the  defendant  is  heir.  And  as 
to  the  want  of  entry  to  avoid  the  fine,  it  surely  needs 
not  much  labour  to  discover  that  if  the  fine  operates  no- 
thing it  cannot  require  an  entry  to  avoid  it.  Nor  was 
iany  notice  necessary  before  the  bringing  of  this  eject- 
ment, for  the  defendant  is  not  in  the  ordinary  sense 
tenant,  but  a  person  who  retains  possession  of  land  by 
wrong  against  the  party  in  whom  the  right  is,  who  for  a 
time  has  suffered  his  possession  to  continue. 

a 

Le  Blanc  J.     The  law  gives  this  defendant  a  totally 
different  denomination  from  that  of  tenant  at  will. 

Batley  J.  said,  that  in  order  to  make  a  descent  cast, 
the  party  must  have  a  descendible  estate.  And  upon 
the  objection  of  want  of  entry  to  avoid  the  fine,  he  cited 
Bjotxe  V.  Power  {a\  and  i  East^  575.  per  Lord  Kenyon^ 
•*  Suppose  a  tenant  for  years  levied  a  fine,  no  entry  by 
the  landlord  would  be  necessary  in  order  to  enable  him 
to  maintain  ejectment  at  the  end  of  the  term." 

Judgment  for  the  Plaintiff.  {b\ 
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weintiiaj,       Tlic  KiNG  ogaiust  The  Inhabitants  of  Miksteb« 

Nw.  23d. 

« 

Where  the  pau-  TT  PON  appeal  the  Sessions  confirmed  an  order  for 
as  bailiff  to  P.  the  Temoval  o{  Matthew  Ih^er^  his  wife  and  chil-i 

ftirm,  Moder  an  ^r®°5  ^^^  ^^  parish  o(  Bridge  to  the  parish  o(  Minster, 
K'^aTtohlJjr  in  the  county  otKent,  subject  to  the  opmion  of  this 
weekly  wages,     Court  upon  the  following  case: 

master  to  find  The  pauper  being  settled  at  Minster^  and  having 
and  either  to  been  married  several  years,  and  having  had  7  childreD« 
^h'iS!  two  a>ws»  a  few  days  before  Michaelmas  1808  was  hired  as  a 
^fto  bcT'     *^^^  ^y  ^^^  Parker,  who  had  a  farm  at  Bishcpsboume, 


liberty  to  hire     and  resided  the  irreater  part  of  the  year  about  -2  mi] 

two,  and  feed  or  j  j 

them  on  the  distant    The  terms  of  the  agreement  made  between  dit 

ferred  three  pauper  and  his  master  were  as  follows :  the  pauper  wat 

I^ement[and  ^  have  I  OS.  per  week  for  wages;  was  to  be  allowed 

Kfed  with  hig  j^y  j^jg  master  pork  at  55.  per  score,  and  grist  at  45.  per 

master's  house,  bushel,  for  the  use  of  his  family,  these  prices  being 

occnpyingthe  .1.       .v  ,       .  tt-  VZ 

kitchen  and  lower  than  the  general  prices.     His  master  was  to  nod 

hired  two  cows,  him  a  house,  and  was  either  to  furnish  him  witJi  two  cawSf 

ilng^he^m-*^'  or  the  pauper  was  to  be  at  liberty  to  hire  two,  and  fiei 

mer  in  the  pai-  ^^^^  ^^  ^^^  master's  farm.      The  pauper  went  vofM 

tures  of  hu  *'  r-      x- 

master :  held      the  service  of  Parker  under  the  said  airreement  at  jME- 

that  by  the  .  .        ° 

feeding  of  the  choelmas  1808,  and  continued  until  Michaelmas  181  if 
was  above  the  and  he  and  his  family  lived  in  the  house  of  his  master 
xo/!,rheVaoi^r  *^  Bishopsboume,  and  occupied  the  kitchen  and  two 
tU*""*L  *  **''    rooms  up  stairs,  and  his  wife  took  care  of  the  housei 

The  pauper  hired  two  cows,  which  fed  during  the  sum- 
mer in  the  pastures  of  his  master,  and  in  the  winter  in 
his  master's  straw-yard,  with  straw  that  was  grown  upon 
the  master's  lands.  The  Sessions  found  that  the  room^ 
occupied  by  the  pauper  and  his  family,  in  the  house  of 

his 


IH  -MB  FiFTY-FiPTH  Year  OF  GEORGE  III. 


277 


his  master,  were  not  of  the  yearly  value  of  io/.|  but  that 
the  pasturage  and  keep  of  the  cows,  upon  the  lands  of 
his  master,  were  above  that  yearly  value. 

BoUand  in  support  of  the  order  of  Sessions,  denied 
that  the  pauper  rented  a  tenement  within  the  meaning 
of  13  &  14  Car.  2.  c.  1 2.  ill  Bishopsboume.    He  admitted 
that  as  the  case  stated  that  the  cows  were  to  be  fed,  and 
were  fed  on  the  master's  &rm,  there  was  a  profit  issuing 
out  of  land  to  constitute  a  tenement  within  the  distinc- 
tion taken  in  Rex  v.  Tisbury  (a).     But  he  argued  that 
here  was  not  *^  a  coming  to  settle"  within  the  meaning 
of  the  13  &  14  Car.  2.     The  coming  to  settle  thereby 
meant,  was  that  of  a  stranger  coming  to  inhabit,  not 
that  of  a  servant,  who  cannot  have  a  permanent  abiding, 
but  may  be  discharged  at  any  time.     Here  the  agree- 
ment that  the  pauper  should  have  the  feeding  of  two 
cows,  with  the  other  privileges,  was  in  the  nature  of 
wages,  and  not  of  a  renting.     And  if  this  should  be 
holden  a  r^iting^  then  all  servants  in  the  families  of  per- 
sons of  large  establishment,  to  whom  apartments  of  the 
yearly  value  of  10/.  are  exclusively  appropriated  in  the 
houses  of  their  masters,  must  be  considered  as  renting  a 
tenement  and  entitled  to  a  settlement     But  it  does  not 
follow  because  a  person   resides  in  a  tenement,  that 
therefore  he  comes  to  settle.     Here  the  pauper,  as  bai- 
lifl^  was  subject  to  the  jurisdiction  of  the  magistrates 
under  the  statute  of  labourers  (&),  and  might  have  been 
discharged  or  imprisoned  for  misconduct,  and  then  the 
pasturage  of  his  cows  would  have  ceased.    A  tenure  so 
precarious  seems  to  be  widely  different  firom  a  coming 
to  settle. 


1814. 

The  KiN« 

against 

The  Inhabi- 

UnUof 

MiNSTSft. 


(4)  AT.  45  C.  3.  a  NqI  Poor  Laws,  17.  3d  ed!t. 

Vol.  III.  U 


{})  aoG.i.c.X9. 
Berens 


M 


^78 


CASES  iM  MICHAELMAS  TERM 


1814. 

The  King 
against 

The  Inhabt- 
ttntsof 

'  MiMSTCK. 


Beretis  and  Adolphus  contrik,  cmiteiided  tliat  tlie 
pauper  gained  a  settlement  at  BishopAowme.  liie 
admission  that  the  feeding  of  the  two  oowa  was  a  tene- 
ment, is  an  admission  that  he  gained  a  settlement,  be- 
cause It  admits  that  he  had  an  interest  in  land  whidi 
made  him  irremoveable  for  forty  days,  and  it  is  no  ar- 
gument against  his  acquiring  a  settlement  thereby  that 
he  was  liable  to  be  turned  out  of  it  for  misconduct,  if 
in  fact  he  has  had  an  enjojrment  of  it  for  40  days. 
Therefore  in  Bex  v.  FiUongley  (a),  a  permission  "  to 
enjoy  so  long  as  I  please^  and  to  be  taken  again  when 
I  please,**  was  holden  to  confer  a  settlement  And 
there  is  not  any  analogy  between  the  occupation  in  this 
case  and  the  occupation  of  a  servant  in  a  fiunily,  because 
the  latter  is  referable  to,  and  for  the  better  and  more 
convenient  performance  of  his  service  to  the  master. 
Neither  need  any  rent  be  reserved;  none  was  reserved 
in  the  case  cited,  and  it  is  enough  if  it  be  paid  by  ser- 
vice instead  of  rent,  as  in  Bex  v.  Whixley  {b\  by  keqping 
three  cattlegates  in  repair ;  or,  as  in  Bex  v.  Melkridge  (c), 
by  serving  as  a  herd.  So  here  the  rent  was  paid  b^ 
service,  which  was  the  return  made  for  the  interest  that 
the  pauper  took  in  the  land.  That  that  interest  is  a 
tenement  is  clear  from  the  cases  o{  Bex  v.  T6lpuddk{d)^ 
Bex  V.  HoUington  {e\  Bex  v.  Stoke-upon-Trent  {f]^  and 
Bex  V.  Darley  Abbey,  {g) 


Lord  Ellenborough  C.  J.  Here  the  pauper  had 
a  profit  issuing  out  of  land  to  be  taken  in  looo  oerto^ 
which  has  been  adjudged  by  the  cases  to  be  a  tenement 


(a)  X  T.  H.  458. 

(<0  4^-«.  671. 
{g)  i4^tff/,a8a 


(h)  xT.J?.  137, 
(0  3  Bast,  112' 


(/)  to  Eastt496. 


ITie 
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The  distinction  between  the  occupation  of  a  servant  in 
the  house  of  his  master,  and  this,  has  been  adverted  to  by 
Mr.  Adclphus,  and  the  argument,  as  it  seems  to  me,  has         agaha 
been  properly  answered,  that  the  apartments  of  the  servant        t«nu  of  ^ 
are  only  as  an  appendage  of  the  service,  they  are  allotted      ^''•»**'«»« 
to  him  for  the  more  convenient  performance  of  the  ser* 
vice,  which  is  the  principal  thing.     Here  it  is  stated 
that  the  pauper  hired  two  cows ;  and  that  they  were 
kept  on  the  land  of  the  master  during  the  summer 
months;  and  it  does  not  appear  that  this  was  connected 
with  the  service^  or  that  it  was  necessary  for  the  conve- 
nient performance  of  it,  that  he  should  have  the  two 
cows.     In  this  respect,  therefore,  this  case  may  be  dis- 
tmgnished  from  that  of  servants  having  apartments  in 
the  houses  of  their  master  for  the  better  discharge  of 
their  duties  to  their  masters.     The  case  now  before  the 
Court  fidls  within  those  which  have  been  decided,  par- 
ticularly the  case  mentioned  by  Mr.  Berens  of  Rex  v. 
JUklhidgey  the  only  difference  being,  that  there  he  was 
the  servant  of  many  persons,  here  he  is  the  servant  of 
one  only ;  still  the  compensation  for  the  tenement  in- 
both  is  the  same,  namely,  the  service  of  the  pauper;- 
which  the  Court  held  to  be  equivalent  to  his  paying 
rent.    The  other  cases  of  Rex  v.  Tolpuddle  and  Rex  v. 
Piddletrenihide  arc  decisive  that  this  interest  was  a 
tenement. 

Le  Blanc  J.  If  this  case  depended  upon  any  con- 
sideration involving  the  value  of  the  apartments  or  lodg- 
ing which  the  pauper  occupied  in  the  house  of  the 
master,  I  should  not  think  the  case  of  Rex  v.  Melkridge 
an  authority  that  called  upon  us  to  decide  in  favour  of 
the  settlement ;  but  it  is  stated  that  the  yearly  value  of 

U  2  the 
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1814.        the  pasturage,  independently  of  the  house  in  which  the 

^7"^         pauper  resided,  was  upwards  of  10/.     That  being  so, 

against         the  cases  which  have  been  determined  have  held,  that 

Tbc  Inhabi-  ...  •in 

tants  of  whether  the  pauper  pay  in  service  or  in  money,  it  shall 
be  a  coming  to  settle  on  a  tenement.  In  this  case,  if 
the  pauper's  occupation  of  the  tenement,  was  necessarily 
connected  with  the  service  of  the  master,  as  in  the  case 
of  occupjring  apartments  in  the  house  of  the  master,  I 
should  have  no  hesitation  in  saying  that  that  would  not 
have  conferred  a  settlement,  although  of  a  greater 
yearly  value  than  loLf  because  the  occupation  would 
have  been  necessary  for  the  performance  of  the  service^ 
for  which  the  master  might  allot  what  apartments  he 
pleased.  In  like  manner,  if  the  master  had  allotted  to 
the  pauper  so  much  milk  a  day,  I  should  have  thought 
the  pauper  would  not  have  gained  a  settlement.  But 
in  the  present  case  the  pauper  has  a  distinct  interest  in 
the  pasturage  of  the  two  cows  unconnected  with  his 
service  to  the  master's  dairy ;  and  this  liber^  of  taking 
the  profits  out  of  land  is  found  to  be  of  a  greater  value 
than  loL  I  do  not  know  therefore  how  to  distiiig^^i>h 
this  from  the  cases  already  decided. 

Bayley  J.  Mr.  Adolphia  has  pointed  out  a  clear 
and  particular  distinction  enabling  us  to  decide  this 
case.  Here  something  is  given  to  the  servant  uncon- 
nected with  the  service.  It  is  the  same  thing  as  if  the 
servant  had  stipulated  that  as  he  had  a  family,  he  must 
have  certain  land  for  his  own  occupation,  and  that  the 
master  should  allow  him  to  become  a  distinct  occupier 
of  land  to  the  value  of  10/.  a  year.  If  that  had  been 
so,  there  are  not  wanting  cases  to  shew  that  it  is  not  ne- 
cessary that  a  rent  should  be  paid  in  money,  or  indeed 

diat 
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that  there  should  be  any  rent  at  all,  in  order  to  consti-         1814* 
tute  him  the  occupier  of  a  tenement*  but  a  service  is      ^^   „ 

'  '  The  Kino 

quite  sufficient.     The  case  of  the  herdsman  (a)  is  full         against 

1-1  "^^^  Inhabi- 

to  that  pomt     If  that  be  so,  what  is  the  present  case        tanu  of 

but  that  of  a  servant  who  stipulates  for  a  profit  out  of 

land  of  more  than  the  yearly  value  of  10/.,  for  which  he 

is  to  pay  in  service. 

Orders  quashed,  {b) 

(«)  Pfx  V.  J^fclkridge.  {h)  Dampier  J.  was  absent. 


MiNsrti. 


Brown  and  Others  against  Messiter.  VZ^^'^t\ 


Nov.  241  h. 


A  CTION  against  the  acceptor  of  a  bill  of  exchange   J^^  ^?^^^  ^^' 
for  195/.     After  the  bill  was  due,  and  before  the    Master  to  sec 

i»    1  .  1         1   .     ..T.t  what  was  due 

commencement  of  the  action,  the  plamtiii  s  attorney  for  principal 
wrote  to  the  defendant  to  request  payment,  and  received   S^"L^  bUl  of 
an  answer  from  the  defendant  desiring  to  have  a  copy  of  thc^'^ro^^uciion* 
the  bill,  which  he  sent,  and  afterwards  made  personal   of  a  copy  of  the 

■^  bill  verified  by 

application  to  the  defendant  for  payment,  when  the  de-   affidavit  of  the 
fendant  requested  to  see  the  original,  which  was  shewn   torney,the  ori- 
him,  and  he  admitted  the  acceptance  and  promised  to   been  «tolen  out 
pay  it.     Afterwards,  on  the  29th  oijtdy  last,  the  biU   :i,dlPSings 
was  stolen  from  tlie  pocket  of  the  attorney,  and  not-   ®^  **  gained, 
withstanduig  he  had  by  public  advertisements  offered  a 
reward  for  it,  he  could  gain  no  tidings  of  it.     Under 
these  circumstances  Plielps  on  a  former  day  obtained  a 
rule  nisi  to  refer  it  to  the  master  to  see  what  was  due 
for  principal  and  interest  upon  the  said  bill;  and  now 
upon  the  production  of  a  copy  of  the  bill  verified  by  the 
aBEidavit  of  the  plaintiff's  attorn^,  and  no  cause  being 
shewn,  the  rule  was  made  absolute,  (a) 

(«)  The  rale  wu  obtained  and  made  aVioliitc  before  one  Jadge. 

U3 


^82 


CASES  IN  MICHAELMAS  TERM 


1814. 


7kurtdayt 
JVffv.  14th. 

A  plaintiiTwho 
has  Uin  in  pn- 
fon  more  than 
ift  mooths  un- 
der an  exeou- 
tbn  for  the 
costs  of  a 
nonsuit,  oot 
amounting  to 
V>U  is  entitled 
to  be  dis- 
charged under 
48^.3.^.113. 


RoYLANCE  against  Hew^ikg. 

/2ASELEE  moved  to  discharge  the  plaintiff  out  or 
custody  under  48  Geo.  3.  c.  I23.,  he  having  been  in 
execution  more  than  a  twelvemonth  tor  the  costs  of  this 
action,  in  which  he  was  nonsuited,  and  the  costs  of  which 
amounted  to  1 8/.  The  statute  enacts,  <^  that  all  persons 
in  execution  upon  any  judgment  obtained  in  any  court, 
&c.  for  any  debt,  or  damages,  not  ex^eding  20/.  excla- 
sive  of  the  costs  recovered  by  such  judgment,  and  who 
shall  have  lain  in  prison  thereupon  for  the  space  of 
1 2  successive  calendar  months  next  before  the  time  of 
their  application  to  be  discharged,  may,  upon  appli- 
cation for  that  purpose,  in  term  time,  made  to  some  one 
of  his  majesty's  superior  couits  of  record  at  Westminster, 
to  the  satis£siction  of  such  court,  be  forthwith  discharged 
out  of  custody,  as  to  such  execution  by  the  rule  or  order 
of  such  court."  And  he  submitted,  that  although  the 
words  "  for  any  debt  or  damages  not  exceeding  20/. 
exclusive  of  the  costs"  might  not  in  terms  include  a 
judgment  for  costs  only,  or  might  even  appear  to  ex- 
clude it,  yet  this  being  a  ranedial  statute  oug^t  to 
receive  a  liberal  construction. 


Batley  J.  (the  only  Judge  in  court)  at  first  doubted 
whether  the  act  extended  to  plaintiff  as  well  as  to  de- 
fendants, and  he  postponed  the  case  until  the  court  was 
full,  and  after  he  had  mentioned  it  to  the  bench.  Lord 
EUenborough  C.  J.  said,  that  the  costs  became  a  debt  hj 
the  judgment,  and  therefore  the  plaintiff  ought  to  bt 
discharged,  (a) 

(c)  Ikmfitr  h  wis  abfCfit 
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Bass  against  CuvE.  ^''^ 

^ADDY  moved  that  the  plaintiff  might  give  security  The  Court  will 

for  costs,  upon  an  affidavit  that  he  had  become  rale  that  the 

bankrupt,  and  that  the  suit  was  carried  on  for  the  bene-  '*>c"J^JJ|? 

fit  of  the  estate ;  but  the  affidavit  did  not  state  that  any  ^^'^  ?*^  "°J*** 

^     appiicfttioa  has 

application  had  been  made  to  the  plaintiff  for  securit)'.   been  made  to 
And  by  reason  of  that  omission  he  admitted  that  he  Kcority. 
could  not  pray  to  stay  the  proceedings}  but  contended 
that  he  was  entitled  to  the  rule  as  above. 


But  Lord  EiXENBoaouaH  C  J,  said,  that  it  was  an 
universal  rule  that  the  authority  of  the  court  was  not  to 
be  interposed,  without  ascertaining  whether  the  party 
wiU  refuse  to  give  security. 

Per  Curiam  (a).  Rule  refused. 

{a)  DamfierJ  was  absent. 


ChADWICK  against  BaTTYE.  Saturday, 

^^  Nov.  »6th. 

A  RULE  nisi  was  obtained  on  a  former  day  that  the  a  defendant 

sum  of  as/,  paid  into  the  hands  of  the  sheriff  in  JlSCSlId^n.*" 

Ken  of  bail,  and  by  him  brought  into  court,  should  be  ^^  ^"^^'jj'^ 

paid  over  to  the  defendant,  or  his  attorney,  the  defend-  cntitkd  tohatc 

.  t      •  *       t  ^  •         ^^*  money  de- 

ant  having  put  in  br.il,  and  having  since  rendered  him-  posited  in  the 

,-.,.,  /.^i  hand!  of  the 

self  m  discharge  oi  them.  (heriflf,  in  fieu 

of  bail,  repaid 
to  him,  under 

Espinassey  who  now  shewed  cause,  contended  that  stat.  43^*3* 
this  motion  was  not  warranted  by  stat.  43  G.  3.  c.  46. 
h  2.)  which  only  allowed  the  defendant  to  move  the 

U  4  Court 
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1814.  Court  to  have  the  money  deposited  repaid  to  him,  in 
■         case  he  shall  duly  put  in  and  perfect  baiL     But  a  sur- 

against  render  in  discharge  of  his  bail  is  neither  a  putting  in 
and  perfecting  bail,  nor  is  it  equivalent  to  it,  for  the 
security  of  the  bail  may  be  better  than  that  of  the 
defendant 


.    Heathy  in  support  of  the  rule,   cited  Harford  r. 
Harris,  {a) 

Lord  Ellenborough  C.  J.  The  defendant  has  gone 
one  step  &rther  than  if  he  had  put  in  and  perfected 
bail ;  for  he  has  rendered  in  discharge  of  his  bail.  To 
refuse  this  motion  would  be  converting  that  which  was 
intended  in  ease  of  the  party,  into  an  instramait  of 
vexation. 

Per  Curiam  (A),  Rule  absoIutOi 

(a)  4  Taunt,  669.  {})  Damficr  J.  wai  absent. 


Monday,  ViVEASH  and  Another  against  Becker. 

DivETT  against  Same. 

A  resident  mer-  'T'HIS  case  was  argued  on  a  former  day,  upon  a  rule 

chant  of  XfuJbji,     X,. 

who  it  ap-  nisi  for  debvenng  up  the  bail-bond  to  be  cancelled, 

acu  as  consul  hy  Bichordson  and  Giffhrd  against  the  rule^  and  Scarlett 

^D«ni?ot  ^^  Campbell  in  support  of  it.    The  question  made  wag, 

eiempted  from  whether  the  Defendant,  who  had  been  arrested  fer  a 

arrest  upon 

mesae  pcoceu.     debt  of  548/.  at  the  suit  of  the  plaintifis,  and  compelled 

to  give  this  bond,  was  entitled,  as  consul  to  the  Duke  of 
Slesmck  Holstein  Oldenburgj  to  privilege  fixmi  arrcat. 
On  the  one  side  it  was  contended,  upon  the  authoriiy 

4+  of 


Becker- 
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o{  Wicquefort  {a),  which  it  was  said  is  not  contradicted         1814. 
by  Vattel,  that  consuls  are  liable  to  the  justice  of  the 
place  where  they  reside,  as  well  in  civil  as  criminal       ^gmmt 
matters.     On  the  other  side,  the  authority  of  Wicquefort 
was  said  not  to  be  supported  by  the  only  two  instances 
which  he  quotes  of  the  Dutch  and   Venetian  consuls, 
whose  arrest  appears  to  have  been  made  the  subject  of 
complaint  and  remonstrance  by  their  respective  courts, 
as  being  a  violence  done  to  the  law  of  nations  (£).     And 
Wicquefort^  in  another  place  (c),  discoursing  of  commis- 
sionelrit,  who  he  says  are  sometimes  public  ministers, 
adds,   ^  Oest  ce  que  se  doit  aussi  entendre  des  con* 
suls.'^     And  the  authority  of  Wicquejbrt  may  be  opposed 
by  that  of  Vattelj  who  lays  it  down  {d),  "  that  a  consul 
is  entitled  to  the  protection  of  the  law  of  nations ;"  and 
again,  **  that  his  functions  require  that  he  should  be 
independent  of  the  ordinary  criminal  justice  of  the  place 
where  he  resides,  so  as  not  to  be  molested  or  impri* 
soned,"  &c.     A  variety  of  other  extracts  from  the  same 
authors,  and  several  cases  were  also  referred  to  on  each 
side  in  the  course  of  the  argument,  but  as  the  whole  is 
so  fully  noticed  and  commented  on  in  the  judgment  of 
the  Court,  it  is  conceived  that  this  short  outline  of  the 
argument  will  be  sufficient.     The  Court  took  time  to 
consider. 

Lord  Ellenborouqu  C.  J.  on  this  day  gave  judg- 
ment nearly  as  follows : 

This  was  a  rule  to  shew  cause  why  the  bail-bond 
should  not  be  delivered  up  to  be  cancelled,  and  in  the 
mean  time  proceedings  staid.     This  application  to  the 

(0)  Jkok  I.  r.  5.  (b)  Ibid.  (0  Ibid. 
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1 8 14.        Court  was  founded  on  the  circumstance  of  the  ddend- 
*"~~^        ant  beimr  consul  to  the  Duke  ofSUeswick  Holstein  (Mdoh 

egasttst        burg.     He  grounds  his  application  upon  an  affidavit 
in  which  he  states  his  appointment  as  consuL  He  states 
that  on  the  20th  of  January  last  the  Duke  of  OUenburg 
appointed  him  his  consul  by  an  instrument  under  the 
seal  of  the  duchy  in  this  form :  <*  His  Serene  Highnew 
the  Duke    of  Sleswick  Holstein  Oldenburg^    mgakig 
Prince  oiljubec^  &c.  having  judged  proper  for  the  be- 
nefit  and  interest  of  his  subjects  to  establish  a  consul  and 
agent  for  the  commercial  relations  in  England^  and  con* 
sidering  the  good  testimonies  which  have  been  rendered 
to  him  of  Mr.  Charles  Christian  Becker^  merchant,  resi- 
dent in  London^  has  named  him  the  said  C  C.  Seeker  as 
such,  and  confided  to  him  the  said  office  until  revoca- 
tion, on  condition  that  the  said  consul  shall  observe  the 
instructions  that  shall  be  given  him  by  the  govemmeDt 
of  Oldenburg^  requesting  each  and  every  one,  according 
to  his  rank,  title,  and  dignity,  to  recognize  the  said  C  C 
Becker  as  consul  and  agent  for  the  conunercial  reUtions 
of  his  Serene  Highness  the  Duke  of  Oldenburg^  &c.  and 
to  grant  him  the  firee  exercise  of  his  functions^  and  to 
let  him  enjoy  the  liberties,  immunities  and  prerogathei 
attached  to  such  a  charge."     On  this  instrument  one 
thing  is  to  be  observed,  that  it  is  not  addressed  to  the 
sovereign  of  the  state  in  which  he  is  to  exercise  bh  func- 
tions, but  only  to  the  public  at  large;    it  is  a  kind  of 
sciant  omnes,  requesting  of  every  one  that  he  may  be 
recognized  as  consul  and  agent  for  commercial  relationsi 
and  aUowed  the  free  exercise  of  his  functions*     liVhat 
those  functions  are,  is  in  some  degree  made  to  appesr 
by  what  follows.     For  the  affidavit  goes  on  to  Mte, 
<<  that  he  requested  the  Prince  R^;ent  to  grant  his  pe^ 
mission  and  approbation  for  him  to  take  iqxm  himself 
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the  said  office,  and  that  the  Prmce  Regent  was  pleased         1814* 
to  approve  him,  signifying  such  approbation  in  an  in-       ytxT' 
strument,  addressed  to  all  his  nuyesQr^  subjects,  and       jigaimt 
reciting  the  appointment  by  the  Duke  of  Oldenburg  of 
C  C  Becker  to  be  his  consul  in  England  to  assist  his 
subjects  and  people  in  their  commerce  and  traffic  there  i* 
and  it  concludes,  ^'  We  having,  thereupon,  approved  of 
the  said  C  C  Becker^  as  consid  aforesaid,  our  will  and 
pleasure  ts,  and  we  do  hereby  require  joa  to  receivet 
countenance,  and,  as  there  may  be  occasion,  fitrouraUy  to 
assist  him  the  said  C.  C  JS^Jr^  in  the  exercise  of  his  plaoe^ 
giving  and  allowing  unto  him  all  privileges,  immunities, 
and  advantages  thereunto  belonging/^  This  leaves  him  to 
the  immunities  which  belong  to  him  as  consul,  for  so 
the  words  ^^  theremito  bdonging^'  must  be  understood. 
Now  what  are  the  fimctions  which  he  is  to  exercise  ? 
That  appears  from  the  instructions  which  accompany 
ike  appointment,  and  which  are  stated,  ist,  <<  that  be 
diall  endeavour  to  be  useful  in  all  possible  ways  to  the 
sulgects  of  theDuke  of  Oldenburg^  &c.  particularly  to  sea^ 
fiuring  men,  and  to  render  them  the  necessary  succours; 
particulariy  (now  it  specifies)  if  in  time  of  war  any  ships 
with  Oldenburg  passports  should  be  brought  up  as  prize 
in  any  of  the  ports  oi  England^  and  should  there  be  da* 
tained  under  any  pretext  whatsoever,  or  if  the  individual 
subjects  of  his  Serene  Highness,  who  may  be  on  board 
either  in  the  quality  of  sailors,  or  in  any  other  quality 
whatsoever,  should  be  detained  as  prisoners  of  war,  the 
cmsul  shall  be  bound  to  render  them  all  the  necessary 
succours,  and  immediately  to  make  the  necessary  inter- 
cessions or  reclamations  at  the  proper  tribunals  to  pro- 
cure them  their  liberty.     Secondly,  he  is  charged  with 
the  same  duties  in  all  the  other  ports  oXEn^nd  vy\ong 

as 


Bbcksr. 


288  CASES  IN  MICHAELMAS  TERM 

1814.         as  BO  consul  is  established  there;**    it  contemplate!^ 
^— "        therefore,  the  possibility  of  there  being  a  consul  in  every 
t^ainst        port     *^  Thirdly,  he  is  authorized  to  appoint  vice-con- 
suls in  all  the  other  ports  ofEnglandJ*    And  this  very 
much  relieves  the  case  from  the  difficult\'  which  was 
suggested  upon  the  argument ;  because  it  appears  he 
might  appoint  a  vice-consul,  perhaps  even  in  the  port 
ofl/mdon.    And  if  that  be  so,  there  cannot  be  any 
great  mischief  likely  to  ensue  from  his  personal  re- 
straint ;  for  though  he  himself  may  be  prevented  from 
exercising  his  functions,  yet  if  he  may  delegate  those 
functions^   they  will  continue  to  be  exercised  in  the 
same  manner  as  if  he  was  at  fiill  liberty.    His  fiinctions 
then  are  purely  of  a  commercial  naturei  and  such  as 
properly  belong  to  a  consul,  those  of  advice  and  inter- 
cession ;  and  there  is  no  one  function  of  state  purpose 
to  be  performed  by  him  as  representing  the  sovereign 
of  his  state.     This  is  the  instrument  from  which  his 
functions  are  to  be  collected  (a).     He  is  invested  with 
them  eo  nomine  as  consul,  which  makes  a  distinction 
between  the  present  and  the  case  before  Lord  Talboi  (b) ; 
for  there  he  was  named  only  ^<  agent  of  commerce^" 
which  left  a  difficulty,  and  made  part  of  the  labour  of 
the  argument  in  that  case,  to  ascertain  what  his  func- 
tions were;  he  was  not  named  consul.     But  it  must  be 
recollected  that  Lord  Talboi  said,  although  he  was  called 
only  an  agent  of  commerce,  he  did  not  think  that  the 
name  altered  the  case,  and  that  at  most  he  was  mily  a 
consuL  Such  are  the  words  of  Lord  Talbf^.   Now  here 

(a)  The  io&tnictioni  contained  two  other  trticles,  4thly,  '**  Chaff- 
ing the  OUMuTf  captains  to  present  themtehres  before  the  coool 
who  is  to  sign  their  papers,  &c.  5th,  Every  sabjecr  of  his  Serene  H%b- 
ness  who  presents  himself  before  the  consol,  and  denands  a  pi«poit» 
shall  have  a  right  to  receive  it  immediately,*'  &c 

(^)  JBmhaft  cafe«  Cms.  Umf.  Tslha^  a8x.  ciud  3  Burr.  1481. 
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lie  is  expressly  designated,  by  name,  consul,  and  no-         1814. 
thing  more.     The  affidavit  proceeds  to  state  "  that  the        

.  ViVEASU 

Pnnoe  Regent's  approbation  of  his  appointment  to  be        against 
consul  was  notified  in  the  London  Gazette  on  the  12th  of 
March  1 814."     This  carries  the  case  no  £uther :  the  in- 
strument which  he  brings  over  notifies  to  every  class  of 
persons  by  the  sciant  omnes,  that  he  is  to  have  the  cha- 
racter of  consul,  and  the  same  is  notified  in  the  Gazette. 
The  affidavit  then  goes  on,  "  that  he  has  ever  since  ex- 
ercised the  office,  that  his  appointment  and  powers  are 
still  in    force,   and  that  the  Duke  of  Oldenburg  has 
during  the  time  had  no  other  minister  or  diplomatic 
agent  in  this  country,  and  that  he  has  during  the  time 
acted  as  a  diplomatic  agent,  and  as  consul  for  the  duke." 
It  would  have  been  as  well  if  he  had  stated  in  what 
particular  function  as  a  diplomatic  agent  distinct  from 
his  function  as  consul,  he  ever  acted  for  the  duke. 
The  affidavit  does  indeed  go  on  to  state,  ^^  that  during 
the  time  he  has  by  the  authority  and  as  representative 
of  the  duke^  implied  for  and  obtained  a  large  supply  of 
arms  and  ammunition  from  the  British  government  for 
the  duke,  and  that  he  has  been  and  is  in  the  habit  of 
receiving  instructions  from  the  duke  to  attend  to  mat- 
ters totally  distinct  from  commerce  for  the  duke  with 
the  British  government."     But  if  he  was  in  Uie  habit 
of  receiving  instructions  for  such  purposes  as  these,  it 
would  have  been  material  to  have  shewn  that  he  commu- 
oicated  such  instructions;  but  he  has  not  so  done,  neither 
does  he  afiect  to  allege  that  the  government  of  this  coun- 
try has  received  him  in  the  character  of  aperson  entrusted 
to  make  and  making  such  communications.     He  says, 
^  he  has  applied  for  and  obtained  from  the  govern* 
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1814.        ment  a  large  supply  of  ^nns  aiid  ammmiitioo;*'  be  it 
"■""^        so;   but  we  caimot  but  rememberf  if  we  carry  onr  le- 

VlVBASU 

a^MHsi        collection  back  a  little,  that  at  the  time  to  which  die 
affidavit  relates,  it  £d  not  require  the  inter?ention  of  a 
public  functionary  to  make  application  for  and  obCah 
a  large  supply  of  arms  and  ammunition  from  this 
country;    I  allude  to  the  supply  of  arms  which  was 
fiffi>rded  by  this  country  for  the  liberation  of  HoBani. 
This  supply  was  probably  granted  upon  the  i^licatioii 
of  this  person,  in  the  same  manner  as  I  dare  say  it  was 
upon  the  application  of  others  who  had  no  public  func- 
tions, for  the  liberation  of  Europe  from  the  thraldom 
under  which  it  lay.    In  answer  to  this  two  aflBdanli 
have  been  filed,  the  first  of  whidi  states  that  the  I>b> 
fendant  resides  in  London^  and  for  several  years  pasl^ 
and  before  his  appointment  of  consid  carried   on  and 
still  carries  on  the  business  of  a  merchant  in  Ltmdim^ 
and  in  18x1  became  bankrupt,  and  that  the  ddfendant 
owes  debts  to  the  amount  of  i20,ooof.;  that  seaith 
has  been  made  at  the  sheriff's  office^  and  tftat  hii 
nttKie  is  not  entered  in  the  lists  there  as  a  pritflqfed 
person;  that  a  consul  is  not  considered  as  privileged 
firom  arrest,  and  that  the  sheriff  has  been  in  the  habit 
of  arresting  consuls  without  any  resistance  being  made. 
There  is  anodier  affidavit  also  stating  that  aj^IicatioD 
has  been  made  at  the  secretary  of  state's  office,  in  order 
to  discover  if  the  defendant's  name  was  registered  dim 
as   a  public  minister;    and  that  the  deponent  wsi 
informed  that  a  ccmsul  was  not  considered  in  that  de* 
partment  as  a  public  minister.    Hus  the  quesdon  is 
reduced  to  this,  whether  this  defendant  is  entitled  to 
the  privily  of  immunity  from  arrest,  as  bdonging  to 
him  in  his  mere  character  of  consul.    Every  pencm 

t^  who 
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who  m  conversant  witli  the  histoiy  of  this  country  is  not        1814. 
igncMrant  df  the  occasion  which  led  to  the  passing  of  the       ^]^|^„ 
•Mule  7  Atm.  c.  1 2.  (a)    An  erabassador  of  the  Czar       j^mnst 
PeiiT  had  been  arrested^  and  had  put  in  bail;   and  this 
mitter  was  taken  up  with  considerable  inflammation 
and  anfrer  by  sereral  of  the  Eurqpemn  courts,  and  par- 
tieakwly  by  that  potentate.    In  order  to  soothe  the 
ftdingt  of  these  powers  the  act  of  pariiament  wa9 
pMssadi  ia  which  it  was  thought  fit  to  declare  the  im- 
mxanties  sad  privileges  of  embassadors  and  public 
minislera  from  process;  and  it  was  enacted,  {s.4.)  ^^that 
in  case  aay  persons  should  presume  ta  sue  fi»th  or  pro- 
seeuleaiqr  sudi  writ,  or  process,  sudi  persons,  &c.  being 
thereof  convicted  Aould  be  deemed  violators  of  the  laws 
of  naticms,  and  disturbers  of  the  pabHc  repose^  and 
Aoulri  suflbr  such  penalties  and  corporal  punishment, 
as  the  Loard  Chancellor,  Lord  Keeper,  or  the  Chief 
Jofitioe  of  the  Queen's  Bench  or  Common  Pleas,  or 
any  two  of  them,  should  judge  fit  to  be  inflicted*''    Thus 
was  copfcried  a  great  and  extraordinary  power^  whidi 
I  am  happy  to  say  in  no  other  instance  belongs  to  those 
perscMis;   but  the  act  of  parliament  was  passed  by  way 
of  apology^  and  in  order  to  conciliate  the  powers 
oflknded.    It  declares  also  that  <<  all  writs  and  processes 
that  dtudl  in  future  be  sued  forth,  whereby  the  person 
of  any  embassador  or  other  public  minister  of  any 
foreign  prince  or  state  may  be  arrested  or  imprisoned, 
Sec,  shall  be  deemed  to  be  utterly  null  and  void."   Heref 
Aen  the  question  is  if  this  defendant  be  an  embassador 
or  other  public  minister  of  a  foreign  prince  or  state. 
He  certainly  is  a  person  invested  with  soi^ie  authority 

(tf)  See  I  Bloik,  Com.  i^S* 
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1814.        by  a  foreign  prince;  butis  he  a  public  minister?    Tbet« 
isy  I  believe^  not  a  single  writer  on  the  law  of  nation^ 
ttgMmt        nor  even  of  those  who  have  written  looser  tracts  cm  tlie 
same  subject,  who  has  pronounced  that  a  consul  h 
eo  nomine  a  public  minister ;  and  unless  he  be  audi  ht 
is  not  within  the  comprehension  of  the  act  of  pariiiF 
ment    It  has  been  very  truly  said  that  the  act  is  deda* 
ratory  of  the  common  law,  and  of  the  law  of  nations; 
and  hence  it  has  been  argued  that  he  may  be  entitlfid  to 
this  privilege  by  the  law  of  nations,  though  he  be  not 
expressly  designated  in  the  act     That  may  be  so; 
although  it  is  not  very  probable  that  when  the  act  of 
parliament  was  passed  for  the  purpose  of  laboriously 
and  comprehensively  exempting,  as  fiur  as  possible^  all 
persons  who  stood  in  any  relation  to  foreign  statii 
which  would  entitle  them  by  the  law  of  nations  to  be 
exempted,  it  should  have  omitted  to  designate  any 
description  of  persons  whom  it  meant   to   indiidei 
Therefore^  upon  the  fiur  understanding  of  the  statnta^ 
the  question  is,  whether  he  be  a  public  minister.    If 
he  be,  he  is  protected  by  the  act,  his  arrest  being  in 
prejudice  of  the  rights  and  privileges  of  public  ministen. 
But  supposing  the  defendant  to  be  one  of  those  pubBr 
iunctionaries  who  may  be  entitled  to  the  privileges  of  the 
law  of  nations;    how  does  the  case  stand  upon  the 
usage  as  it  exists  under  that  law  ?    In  several  boob 
referred  to  in  the  course  of  the  argument,  and  prin- 
cipally in  Vattelj  b.  2.  c.  2.  s.  34.  "  Of  consuls,**  I  find  it 
laid  down  thus :  <^  Among  the  modem  institutions ;"  (and 
therefore  this  institution  of  consul  is  not  like  that  <tf  the 
legatus  of  old,  of  whom  and  of  whose  rights  the  BomM 
history  is  full,  but  according  to  Fattd  it  is  of  modem 
date,  and  even  in  more  modem  times,  in  Groihis^  wbo 
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is  yery  learned  and  laborious  in  his  chapter  on  the  8ub«         18 14* 
jedt  of  Wati,  the  name  of  consul  never  occurs;  and  in       „ 
MoUojf  there  is  not  a  word  about  consul ;   but  to  pro«        tigmnsi 
Med  with  Vattel)  *<  Among  the  modem  institutions  for 
liie  utility  of  commerce  one  of  the  most  useful  is  that  of 
consuls,  or  persons  residing  in  the  large  trading  cities, 
and  eq>ecially  in  foreign  sea-ports,  with  a  commission 
impowerii^  them  to  attend  to  the  rights  and  privileges- 
of  their  nation,  and  to  terminate  misunderstandings  and 
contests  among  its  merchants.     When  a  nation  trades 
largely  with  a  country,  it  is  requisite  to  have  there  a 
person  charged  with  such  a  commission,  and  as  the 
state  which  allows  of  this  commerce  must  naturally 
fiivour  it,  so  for  the  same  reason  it  is  likewise  to  admit 
a  ocmsuL     But  there  being  no  absolute  and  perfect 
obligation  to  this,  the  nation  disposed  to  have  a  consul, 
must  procure  itself  this  right  by  the  very  treaty  of 
commerce.'*     He  goes  on,  **  The  consul  is  no  public 
minister,  and  cannot  pretend  to  the  privileges  apper-^ 
Alining  to  such  character.     Yet  bearing  his  sovereign's 
cOmBkission,  and  being  in  this  quality  received  by  the 
prince  in  whose  dominions  he  resides,  he  is  in  a  certain 
degree  entitled  to  the  protection  of  the  law  of  nations.** 
No  doubt  he  is  entitled  to  the  protection  of  the  law  of 
nations^  and  so  is  every  man  who  comes  into  this 
oonntry  from  a  foreign  state  under  a  safe  conduct. 
VaUel  proceeds :   "  The  sovereign,  by  the  very  act  of 
recdvfaig  him,  tacitly  engages  to  allow  him  all  the 
ISberty  and  safi^  necessary  to  the  proper  discharge  of 
his    ftmctions,  without  which  the  admission  of  the 
consul  would  be  insignificant  and  deceptive.    His  func- 
tions  first  require  that  he  be  not  a  subject  of  the  state 
irhere  he  resides;   as  then  he  would  be  obliged  in  all 
Vox.  UL  X  things 
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1814*        things  to  conform  to  its  orders,  And  thus  not  he  at 
"**■*"        liberty  to  acquk  himself  of  the  duties  of  his  pos^*^ 
/^4»«fi         What  is  the  case  of  this  defimdant  ?  He  is  not  indeed 
stated  to  be  a  natural  bom  subject  of  this  country,  but 
he  is  shewn  to  be  a  person  owing  a  temporary  aUe- 
gianccy  and  it  is  not  negatived  that  he  is  a  subject  bom. 
At  any  rate  it  appears  that  he  is  a  merchant  domiciled, 
and  subject  to  the  bankrupt  laws.     If  he  has  incurred 
penalties  under  those  laws,  shall  be  be  exempted  ftom 
their  operation    by  being  appointed  a  consul  of  a 
foreign  prince?    Fattel  says,   <<  his  iunctions  seem  to 
require  (and  this  is  merely  argument  and  it  is  put  as 
doubtful)  that  the  consul  should  be  independent  of  the 
ordinary  criminal  justice  of  the  place  where  he  reside^ 
so  as  not  to  be  molested  or  imprisoned,  unless  he  him> 
self  violate  the  laws  of  nations  by  some  enonpous  mis- 
demeanour."     This   certainly  may  at  first  seem  t9 
import  that  Vallel  considered  a  consul  to  be  entitled  to 
all  the  privileges  of  an  embassador.     But  let  us  advert 
to  the  fourth  book  of  the  same  author,  cA.  6.  1. 75.    In 
the  sections  immediately  preceding  that  section,  he  has 
been  discussing  the  different  functions  of  embassador^ 
envoys,  residents,  and  the  last  description  is  that  of 
ministers.     He  then  says  in  £.  75.  <^  We  have  spoken  of 
consuls  in  tlie  article  of  commerce.  {B.2.  c.2.  i.34«) 
Formerly  agents  were  a  kind  of  public  ministers;  but  in 
the  present  increase  and  profusion  of  titles  thb  is  gives 
to  mere  commissioners  appointed  by  princes  for  their 
l^rivate  affairs,  and  wlio  not  unfirequently  are  sutgecd 
of  tlic  country  wliere  tliey  reside.     They  are  not  publk 
ministers^  and  consequently  not  under  the  protection  of 
the  law  of  nations*    But  a  more  i>articular  protection  if 
cTuc  to  them  than  to  other  foreigners  or  citizai%  sod 
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aoine  regard  in  consideration  of  the  prince  ii^hom  they  1814. 
■erve."  Then  he  says,  "  If  the  prince  sends  an  agent  -— 
witn  credentials  and  for  pablic  affairs,  the  agent  from  afdait 
that  time  becomes  a  public  minister."  Then  he  goes 
to  another  subject  and  discourses  of  credentials,  by 
^ich  the  character  of  the  minister  is  made  known  to 
the  sovereign  to  whom  he  is  sent»  It  was  so  positively 
aTerred  in  argument  that  Futtel  was  an  authority  to 
shew  that  consuls  were  under  the  protection  of  the  law 
of  nations,  that  I  was  desirous  of  consulting  him ;  and 
the  passage  to  which  I  have  referred  shews  that  it  is 
otherwise.  So  in  another  place,  B.4,  r.8.  5. 11 2.  he 
•ays,  <<  A  subject  of  the  state  may  even  in  accepting  the 
commissioQ  of  a  foreign  prince  remain  a  subject." 
And  he  adds  that  the  States  General  of  the  United 
Provinces  in  168 1  declared,  <<  that  no  subject  of  the 
state  should  be  received  as  embassador,  or  minister  of 
another  power^  but  on  condition  that  he  should  not 
divest  himself  of  his  quality  of  subject,  even  with  regard 
to  the  jurisdiction  both  in  civil  and  criminal  affairs ;  and 
that  whoever,  in  making  himself  known  as  embassador, 
or  minister,  had  not  mentioned  his  quaUty  of  subject  to 
the  states  should  not  enjoy  those  ri^ts  or  privileges, 
which  are  peculiar  to  the  ministers  of  foreign  powers." 
I  confess  I  should  be  afraid  to  say  that  an  embassador 
announced  under  that  name  would  not  be  entitled  to  the 
privileges  belonging  to  the  ministers  of  foreign  powers, 
except  upon  the  condition  in  the  above  declaration. 
But  VaHel  proceeds,  ^^  Such  a  minister  may  likewise 
retain  his  former  subjection  tacitly,  and  then  by  a  natural 
oonsequenoe  drawn  from  his  actions,  state,  and  whole 
bdiaviour,  it  is  known  that  ho  continues  a  subject; 
Thus  m^withstanding  the  declaration  above  mentioned^ 
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title  of  residents  of  some  foreign  prince^  yet  continue  in 
^dna  trade,  thereby  sufficiently  denote  that  they  remain 
subjects."  Again  I  should  be  afraid  oX  adoptii^  a  rule 
that  would  leave  it  to  the  party  himself  whether  or  nol 
he  ni'ould  deprive  his  sovereign  of  the  benefit  resuldng 
fit>m  the  privil^es  belonging  to  hb  character  of 
minister.  However  Vattel  says,  •*  Whatever  inccm- 
veniences  there  may  be  in  the  subjection  of  a  minister 
to  the  sovereign  with  whom  he  resides,  if  the  foreign 
prince  will  put  up  with  such  inconveniences,  and  it 
contented  with  a  minister  on  that  footing,  it  is  his  own 
doing,  and  should  his  minister  on  any  ignominious  oc- 
casion be  treated  as  a  subject,  he  has  no  cause  of  com- 
plaint" This  is  peculiarly  the  case  with  req)ect  to 
consuls ;  for  in  fact  they  generally  are  the  subjects  of 
the  state  to  which  they  are  appointed,  and  in  which 
they  reside.  A  knowledge  of  the  language  of  the 
country,  and  of  the  forms  which  exist  there,  such  af 
will  be  best  found  in  a  subject  of  the  country,  is  ab- 
solutely necessary  for  the  discharge  of  their  function ; 
and  if  the  sovereign  of  a  foreign  state  is  contented  to 
appoint  a  subject,  he  must  put  up  with  all  the  om- 
sequences  which  may  attend  his  being  a  subject  His 
is  according  to  what  is  laid  down  in  Vattely  and  there- 
fore it  has  not  been  correctly  asserted  that  he  is  at 
Variance  with  the  other  authorities  upon  the  nature  of 
a  consul's  character.  Wicquefbrt  and  Barbeyrac  are 
decidedly  of  the  same  opinion  that  a  consul  is  not  en- 
titled to  the  jus  gentium  belonging  to  embaasadors. 
And  in  Barbuifs  case  Lord  Talboi  said,  that  as  there 
was  no  authority  for  considering  the  defendant  in  any 
other  view  than  as  a  consult  unless  he  could  be  latisfied 

that 
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that  those  acting  in  that  capad^  were  entitled  to  the        18 14. 
jiM  gentium  he  could  not  discharge  him.     It  appears 
from  a  note  to  that  case  that  the  goyemment  afterwards       j^mnst 
settled  the  matter;  and  very  likely,  it  was  thought  con- 
venient to  our  relations  at  that  time^  considering  our 
connection  with  the  sovereign  who  had  appointed  the 
consul,  to  soothe  him  by  payment  of  the  money.  That  it 
the  fiuthest  extent  to  which  the  argument  arising  from 
what  was  done  in  that  case  can  be  carried ;  for  Lord  TaU 
hot  seems  to  have  been  of  opinion  that  as  consul  he  was 
not  entitled.  The  case  in  Burrow  {a)  turned  merely  on  the 
construction  of  the  clause  in  the  act  of  parliament  re- 
specting the  servants  of  embassadors,  and  did  not  in- 
Tolve  this  question.    The  case  before  Lord  Tallna  is 
Ae  only  one  upon  the  subject  Clarke  v.  Cretico{h)  was 
decided  upon  the  ground  of  the  party  being  divested  of 
the  character  of  consul  at  the  time  of  the  arrest,  but  the 
Qiief  Justice  seems  to  have  inclined  to  the  opinion 
that  a  consul  was  not  privileged.     In  the  absence  then 
of  all  authority,  either  of  custom  or  the  law  of  nations^ 
how  can  we  say  that  a  consul  is  entitled  to  this  pri- 
vilege ?    The  instances  cited  from  Wicquefort  prove  the 
contrary.     The  dispute  between   the  pope  and  the 
tepublic  of  Venice  is  detailed  at  length  in  (c)  BeaweSf 
from  which  it  appears  that  the  violence  offered  to  the 
consul  of  that  republic  by  the  governor  of  Ancona^  was 
*qf  such  a  sort,  and  done  in  such  a  manner  as  would 
have  entitled  any  sovereign  state  under  the  like  cir-  , 
cumstances  to  have  made  reclamation ;  their  consul  was 
grossly  insulted.     Nobody  is  disposed  to  deny  that  a  , 
fonsul  is  entitled  to  privileges  to  a  certain  extent;  such 

(«)  Trifut  T.  Stuh^  3  Bun,  1478.  Q)  I  TamU  Io6. 

(r}  P.  199.  5th  edit. 
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1814.        iM  for  safe  conduct}  and  if  that  beyiolated  the  sove* 
—— "        reign  has  a  light  to  complain  of  such  violation.     Thi« 

^Jns^  consideration  disposes  of  the  authority  whidi  was  en* 
BtcKtK.  deavoured  to  be  derived  from  that  case.  Then  it  is 
expressly  laid  down  that  he  is  not  a  publio  ministei^ 
and  more  than  that,  that  he  is  not  entitled  to  the  jus 
gentium.  And  I  cannot  help  thinking  that  the  act  of 
parliament  which  mentions  only  "  embassadors  and 
public  ministers"  and  which  was  passed  at  a  time  when 
it  was  an  object  studiously  to  comprehend  all  kinds  of 
public  ministers  entitled  to  these  privileges,  must  be 
considered  as  declaratory  not  only  of  what  the  law  of 
nations  is,  but  of  the  extent  to  which  that  law  is  to  be 
carried.  It  i^pears  to  me  that  a  different  constructioii 
would  lead  to  enormous  inconveniences,  for  there  is  a 
power  of  creating  vice-consuls;  and  they  too  most  have 
similar  privileges.  Thus  a  consul  might  appoint  a  vice* 
consul  in  every  port  to  be  armed  with  the  same  inunn- 
nities,  and  be  the  means  of  creatii^  an  exemption  frooi 
arrest  indirectly  which  the  crown  could  not  grant 
directly.  The  mischief  of  this  would  be  enonDOOSi 
In  this  case  it  does  not  appear  that  the  ddi>t  was  not 
contracted  before  the  time  of  the  defendant's  haying  the 
character  of  consul.  If  we  saw  clearly  that  the  law  of 
nations  was  in  favour  of  the  privil^ge^  it  would  be 
afforded  to  the  defendant;  and  it  would  be  our  duty 
rather  to  extend  than  to  narrow  it  But  we  are  of 
opinion  that  no  such  privily  exists,  but  that  this  de- 
fendant is  like  every  other  merchant  liable  to  arrest 
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The  King  agaimt  The  Sheriff  of  Middlesex,  ^^\i^ 
in  a  Cause  of  Gee  v.  White. 

The  Court, 
upon  applies* 

JJOL  7*  on  a  former  day  obtained  a  rule  nisi  for  setting   tion  to  tct 

-^J-  aside  a  regular 

aside^  upon  payment  of  costs,  an  attachment  against  attachmenc 
tjbe  sheriif  for  not  bringing  in  the  body,  which  had  re-   »beriTfor  not 
gnlarly  issued,  bail  having  been  put  in,  and  justified.        bmTyf  w%l  r-  ^ 

quire  either  an 

The  rule  was  opposed  by  the  Attorney-General  on   "tfidt^it  of  me- 

^^  J  J  rits,  or  that  th« 

die  ground  that  tlic  Court  would  not  grant  this  indul-   application  is 
genoe  without  an  affidavit  of  merits,  or  that  the  appli-*  oftheiberiir.or 
cation  was  made  entirely  in  ease  of  the  sheriff.  out  «oI*fofion  ' 

with  or  imiem* 

The  Court  desired  the  case  to  stand  over  for  the  "'^'^  ^^^  ^^^ 

^  1         1.        1  defcttdaftt. 

setter  ascertaining  and  settling  the  practice. 

And  now  Lord  Ellenborough  C.  J.  said  that  the 
question  was  whether  the  Court  upon  this  application 
would  require  either  an  affidavit  of  merits,  or  an  affi- 
davit that  the  application  is  made  on  behalf  of  the 
sherifl^  or  the  bail,  without  collusion  with  or  indemnity 
ihxm  the  defendant  in  the  cause.  And  the  Court  were 
of  opinion  that  they  ought  to  require  such  an  affidavit. 
And  he  referred  to  Bex  v.  Skanff  of  Surrey  (a),  and 
Hardisty  v.  Storer  [b).  But  as  a  different  practice  had 
cf  late  oflen  prevailed,  the  Court  gave  leave  to  the 
sherifl^  upon  producing  an  affidavit  as  above  within  two 
days,  to  make  the  rule  absolute;  otherwise  the  rule  to 
be  discharged  with  costs, 

jV.  B.  We  were  informed  that  an  affidavit  was  afler* 
wards  made  by  the  bail,  and  the  rule  made  absolute. 

(tf)  7  r  ie.  i39-  (*)  « N",  R,  laj, 
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Mtmiaj,  Doe.  on  the  Demise  of  Wells  and  Others^ 

against  Scott  and  Another. 

STu^dJat  H.   EJECTMENT  for  lands  in  the  parish  o^  Hathome^ 
to  y.  Af,  my  in  the  county  ot  Stafford.     At  the  trial  before  Gro/* 

cousin  and  heir  y  *aj     ^ 

at  law,  his  hcin  ham  B.  at  the  last  Lent  assizes  a  verdict  was  found  (or 

ever,  provided  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the 

'^X^.^.  foUowingcase: 
iiz  monthtafter       ^^^  Scott^  bcinff  seised  in  fee  of  the  premiaes  in  que»- 

my  decease,  '  o  r  i^ 

asnire  to  R,  M.  tion,  by  her  will  dated  the  oth  o(  August  1796,  devised 

and  to  hit  chil-  ^ . 

dren  the  copy-  ^<  All  my  messuages,  farms,  lands,  and  hereditaments, 

mti^Mand  in  freehold  and  copyhold,  with  their  appurtenances,  situate 

toM^MfZ''^  in  Harbome  and  Smetkwtck,  in  the  parish  of  Harbome, 

lift,  and  from  |jjjto  John  Milward^  my  cousin  and  heir  at  law,  on  die 

and  after  his  ^       j 

decease  to  his      part  of  my  father,  to  hold  to  the  said  J.  MUward^  hb 

children  living 

»t  the  time  of  heirs  and  assigns  for  ever,  provided  that  the  said  «/•  MH* 

their  heirs  and  XDard^  or  his  heirs,  do  within  six  months  after  my  de- 

iis^cnants  i'n  *'^'  cease,  in  due  course  of  law  assure  and  confirm  unto  his 

common  ;y.-W^.  brother  Richard  Milwardf  and  to  his  children  lawfuDy 

and  R.M.  died  ' 

unmarried  be-  begotten,  or  to  be  begotten,  the  copyhold  premises  atn- 

Held  that  this  ate  in  RowUi/  Regisj  &c.  and  hereinafter  devised  by  me 

devise  of  the  to  the  Said  B.  MUvxird  and  his  children,  and  in  de&ult 

I^  as^to"belong  of  such  assurance  and  confirmation  as  aforesaid,  I  hen* 

1*^  ^  of  th"d^s-  ^y  8*^^  *"^  devise  all  my  said  messuages,  farma,  lands, 

or,  bnt  by  rea-  m^j  hereditaments,  freehold  and  copyhold,  with  their 

ion  of  the  con-  *  " 

tingent  interest  appurtenances,  situate  in  Harbome  or  Smethmci  aibi»» 

undisposed  of.  Said,  unto  my  said  cousin  R.  Mihuard  for  the  term  of 

not  assure,  and  his  natural  life,  and  from  and  after  his  decease  I  give 

die^ithout^^  and  devise  the  same  unto  his  children  living  at  the  time 

children,  the 

residuary  devisees,  to  whom  was  devised  all  the  rest  of  the  dcTisor*sland«j  &c«  whercioefcr 

ntnatc,  &c«  were  entitled* 

of 
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of  his  decease,  and  to  their  heii*s  and  assigns  for  ever,        1814. 
to  take,  if  more  than  one^  share  and  share  alike,  as  te-       ~""^ 

Dos 

Hants  in  common."     The  testatrix  also  devised  the        ^wut 
copyhold  premises,  mentioned  in  the  proviso,   to  JZ. 
MUward  for  his  lifi^  with  divers  remainders  over,  the 
first  being  in  favour  of  his  children  who  should  be  living 
at  the  time  of  his  decease ;  and  she  also  devised  other 
lands,  some  of  which  were  stated  to  have  been  the  estate 
of  her  late  cousin  M.  Addyesj  and  then  fiillowed  this 
residuary  clause :    ^<  All  the  rest  and  residue  of  my 
messuages,  fstrms,  lands  and  tenements,  late  the  estate 
and  inheritance  of  my  said  late  cousin  M.  AddyeSy  or 
otherwise^  wheresoever  situate,  lying  and  being,  I  give 
jmd  devise  unto  John  ScoU  and  James  Scoitj  the  two  ne* 
phews  of  my  said  late  husband,  to  hold  to  them,  their 
lieirs  and  assigns  for  ever,  to  take  share  and  share  alike 
as  tenants  in  common ;"  with  limitations  in  case  of  the 
death  of  either  of  them  in  the  life  oi  the  testatrix. 
The  testatrix  died,  having  outlived  both  J.  and  jB.  Mil' 
joardf  who  died  bachelors.     The  premises  in  question 
9rere  never  the  estate  of  JUL  Addyes.    The  lessors  of  the 
plaintiff  are  the  co-heiresses  at  law  o{J.  and  £•  MUward 
and  of  the  testatrix.     The  defendants  John  and  Jama 
ScoU  are  the  residuary  devisees  named  in  the  will,  and 
as  such  entered  into  possession  of  the  premises  immedi- 
ately after  the  death  of  the  testatrix,  and  are  now  in 
possession.    The  questicm  for  the  opinion  of  the  Court 
11,  whether  the  plaintiff  is  entitled  to  recover;  if  the 
Court  shall  be  of  opinion  that  he  is,  the  verdict  to 
atatid;  if  not,  a  nonsuit  to  be  entered. 

Abbott  on  a  former  day  contended,  that  the  lessors  of 
the  plaintiff,  the  heirs  at  law,  were  entitled,  the  devise 

to 
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1814.        to  J.  And  R.  Milwardf  having,  by  reason  of  the  deatfatof 
-   '  •  J.  and  A  M.  without  children  in  the  lifetime  of  the  testai- 

tigaiiui        trix,  become  alapsed  devise,  and  that  the  defendants,  the 
residuary  devisees,  were  not  entitled*    And  he  said  that 
a  residuary  devisee  stands  upon  a  very  different  foodng 
.  fix)m  a  residuary  legatee^  for  a  residuary  bequest  of  per- 
sonal estate  carries,  not  only  every  thing  not  dispoiifJ 
pf,  but  everything  that  in  the  event  turns  out  not  to  be 
disposed  of;  but  it  is  otherwise  as  to  the  real  (a)  estate 
for  a  residuary  devisee  does  not  take  a  liqpsed  (6)  devise. 
It  is  true,  that  if  there  be  a  partial  limitadcm  with  a 
devise  over,  and  the  partial  devisee  be  removed  in  the 
testator's  lifetime,  the  next  in  remainder  shall  take;  and 
the  residuary  devisee  shall  also  take  all  such  interest  in 
the  real  estate  as  is  undisposed  o^  i.  e.  if  any  thing 
short  of  the  fee  be  disposed  of;  and  so  also  a  remoCe 
reversion  will  pass  under  a  residuary  clause  (c),  thoog^ 
that  will  always  depend  upon  the  intention  of  the  testa- 
tor (d).    But  where  the  testator  makes  a  diqxidtion  of 
the  whole  fee^  so  that  the  whole  would  pass  if  he  iroe 
to  die  immediately,  there  if  the  devisee  die  before  the 
testator,  so  that  the  devise  becomes  lapsed,  the  hear  at 
law,  and  not  the  residuaiy  devisee^  shall  take:  and  the 
reason  is,  that  as  no  part  of  the  testator^s  interest  remains 
undisposed  of,  the  testator  cannot  intend  to  give  any  in- 
terest to  the  residuary  devisee.    Such  was  the  principle . 
ivhich  governed  the  decision  in  Doe  v.  Underdoim{e)9 
And  in  Doe  v.  Sheffield  {/%  where  it  was  considered  that 
the  residue  would  not  have  gone  to  the  heir  at  law,  b|it 

(a)  8  res,  %s.  (h)  15  res,  4»5. 

(c)  Chefter  ▼.  Chester^  3  P.  W.  55.    Dot  j^  Weathnhf,  1 1  J&isl,  %\% 
{tl)  C9odtHUw.Milet,6£mst,4^^  {e)  fTiihs,^ 

[f)  il£ast,i%i. 

to 
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to  the  residnaiy  devisee^  that  was  upon  the  supposition  1814* 
diat  if  the  testator  had  died  immediately,  the  whole 
would  not  have  passed,  and  therefore  it  did  not  &I1 
within  the  above  principle^  The  rules  laid  down  by 
WUles  C«  J.  in  Doer.  IJnderdawn  will  serve  for  the  de* 
termination  of  this  case. 

Holrcjfd  contra  did  not  controvert  these  principles,  but 
rested  the  claim  of  the  defendants,  the  residuary  de- 
visees, mainly  upon  this  distinction,  that  here  was  an 
interest  remaining  undisposed  o(  there  being  no  devise  of 
the  fee  absolutely.    The  devise  is  to  <Z  ilf.  infee  upon  a 
condition,  (who  as  heir  would  have  taken  by  descent  in 
fee  absolute,)  and  in  the  event  of  the  condition  not  being 
performed,  to  jR.  JIf.  for  life^  with  a  contingent  remain- 
der in  fee  to  his  children  living  at  his  death ;  and  there 
n  no  devise  over ;  consequently  there  is  a  residue  still 
undiqpbsed  o£    And  therefore  the  conclusion  which  was 
well  drawn  from  the  premises  in  Doe  v.  Undcrdofwn^ 
namely,  ^  that  when  a  testator  has  given  away^all  his 
estate  in  lands,  so  that  if  he  were  to  die  immediately  no- 
thing remains  undisposed  of,  he  cannot  intend  to  give 
any  thing  in  these  lands  to  his  residuary  devisee,"  can- 
not be  drawn  here  from  premises  which  are  difierent, 
for  here  the  testatrix  has  not  given  away  all  her  estate  in 
these  lands.  Here  if  J.M,  had  died  before^  and  R.  M.  had 
survived  the  testatrix,  doubtless  R.  M,  would  have  taken, 
the  first  estate  to  J.  M.  being  only  a  preceding  limita- 
tion, and  not  a  preceding  condition  to  give  effect  to  the 
subsequent  limitatipn ;  for  though  it  was  held  otherwise 
)n  Boe  V.  Fbidd{a\  ^e  authority  of  that  case  has  been 

repeatedly 
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repeatedly  overruled  (a).     The  death  of  «7.  AC  then  be- 
fore the  testatrix,  if  R.M.  had  survived  her,  would  hav^ 
been  the  same  thing  as  if  tliere  had  been  no  devise  to 
J.  BLj  or  as  if  he  had  survived  and  fiuled  to  perform  ^ 
condition,  in  which  case  the  limitation  to  JR.  M.  wooM 
have  taken  effect  as  a  limitation  to  him  fiir  life  with  a 
contingent  remainder  to  his  children.     But  what  is  that 
but  a  devise  of  a  particular  estate  only,  leaving  a  rever- 
sion which  will  pas9  under  the  residuary  clause?  For  i 
contingent  remainder  is  not  like  an  absolute  devise  in 
fee;  it  does  not  shew  that  the  testator  cannot  intend,  if 
the  contingency  does  not  hi^pen,  to  give  an  interest  to 
the  residuary  devisee;  and  it  appears  from  avarietyof  cases 
which  are  all  collected  by  Mr.  Cruise  {b\  that  where- 
ever  there  is  a  reversion  left»  it  will  pass  under  Ae  re- 
siduary devise,  if  there  be  words  sufficient  to  dispose  of 
all  the  testator's  property,  unless  the  testator  shews  an 
intention  to  the  contrary.     Is  there  any  thing  here  to 
shew  that  the  testatrix  intended  that  the  reversion  shoidi 
not  pass  to  the  residuary  devisees?    It  might  be  soffi* 
cient  to  answer  upon  the  authority  of  Gooiright  t.  Mttr- 
guts  ofTkmmshire  (r),  and  Doe  v.  Weathtrly  (iQ,  that 
there  is  nothing  manifestly  to  exclude  it;  but  Doe  t« 
Sheffield  {e)  is  a  strong  authority  in  fevour  of  the  residu- 
aiy  devisee^  for  if  he  would,  have  been  entitled  in  thttt 
case,  and  not  the  heir  at  law,  if  the  surviving  sbter  had 
not  taken  the  wholes  by  reason  that  the  devise  to  the 
other  sisters,  who  were  dead  at  the  time^  was  not  a  li^Med 

( j)  Avelyn  t.  H^nrd^  x  Fes,  4aa  Andrews  r,  F»A«m^  dt«d  (k  4^ 
Moe  ▼.  fVicket,  died  ib,  S.  C.  WilUs'  R.  303.  Gulliver  t.  IVkkilt  1  JVilk 
105.    See  %  Feam,  393, 4.  4th  edit. 

{h)  6  Cruise  on  Real  Property,  iso  to  m6.  (r)  %Jf,&  P.  609» 

{fl  zx  Mast,  31a.  (#)  13  JSm/,  s%6. 

4*  devise^ 
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JL^Yuef  a  fortiori  he  shall  be  entitled  here  where  the  de^  i8i4. 
vise  is  to  children  who  were  never  in  esse,  or  capable  of 
taking.  As  to  Doe  v.  Underdown  the  dear  distinction 
is,  that  there  no  reversion  was  left,  but  the  whole  was 
given  to  the  devisee»  who,  if  the  testator  had  died  imme» 
diotelji  would  have  taken  a  fee  absolutdy. 

JiboU  im  reply  urged  that  this  was  a  case  which  must 
be  governed  by  the  intention  of  the  testatrix,  and  that  her 
inteBtion  seemed  to  be  to  dispose  of  all  her  interest,  for 
her  first  devise  is  of  the  fise,  subject  only  to  a  condition^ 
upon  the  performance  of  which  it  was  to  become  ab- 
solute^ and  the  presumption  is  that  a  devisee  will  rather 
perform  the  condition  than  by  not  performing  it  forfeit 
the  estate ;  or  it  might  have  become  absolute  by  the  death 
d  &  M,to  whom  the  condition  was  to  be  performed. 
It  is  probable  therefore  that  the  testatrix  contemplated 
the  pasttng  her  whole  interest. 

Lord  EllenBorough  C.  J.  said  that  if  the  testatrix 
understood  what,  she  intended,  she  must  have  contero* 
plated  a  possible  contingency  still  remaining.  That 
thisw  as  certainly  a  case  of  some  novelty  and  difficulty^ 
which  he  bad  not  anticipated  at  the  outset  of  the  argu- 
ment ;  the  case  had  been  extremely  well  argued. 

Cw»  adv.  vuUm 

Lord  Ellenborough  C.  J.  on  this  day  dehvered  the 
judgment  of  the  Court.  The  only  question  in  this  case 
is  whether  the  devise  to  Richard  Millward  for  life,  and 
after  his  decease  to  his  children,  (which  devise  was 
limited  to  take  effect  upon  the  default  of  John  Mitward 
the  devisee  in  fee^  in  not  assuring  and  confirming  cer^ 

tain 
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\%i\,        Uin  oopyhdd  premise!  mentioned  and  described  ih  die 

brother  JRiciard  and  his  children^)  hsfing 


Dob 


ggmast        become  a  hipaed  devise  by  the  deaths  of  Jblbi  and  cf 
""' '     .-  .-  ....    ilfistimeofthedefisor, 


die  estate  meant  to  be  ^iied  by  the  will,  does  undsr 
the  authority  of  Ihe  V.  X^nderdamn^  WitteSf  293.9  aal 
other  cases,  belong  to  the  heirs  at  hw  of  the  densor, 
die  lessors  of  the  jdaintifl^  or  frfiether  it  passed  midar 
the  will  to  the  defendants  as  residnary  deviaees.    Ite 
rule  of  law  as  laid  down  by  Lord  King  in  Wr^H  t . 
Mattj  and  recognized  and  adopted  by  Lord  C.  J.  WSa 
in  Doe  ▼.  Underdemh  is,  **  that  though  the  will  ia  not 
o(Hnplete  until  the  death  of  the  testator  so  as  to  veit 
any  thing  in  the  devisee,  yet  that  the  intent  of  dM 
testator  is  to  be  taken  to  be  as  things  stood  at  the  ttee 
ofmakmghiswiU;  for  the  testator  makes  his  wiU  as  if 
he  were  to  die  that  moment,  and  it  cannot  be  pvesomed^ 
that  he  intended  to  devise  a  contingency,  whidi  after* 
wards  happened,  and  which  he  could  not  then  foresee:* 
and  afterwards,  **  the  devise  must  be  taken  to  mean  die 
rest  and  residue  of  the  lands  wthequeathed  at  die  time  of 
making  the  wilL^    The  law  as  laid  down  in  diis,  nd 
the  other  cases  to  the  same  effect,  not  being  disputed 
by  the  counsel  on  eidier  side^  it  brings  it  to  diis  moe 
question  arising  on  the  fece  of  the  will,  Whether,  at 
the  time  of  the  making  of  the  will,  and  upon  the  &ce  of 
the  will  itself  there  was  any  interest  ia  the  lands  devised 
not  fully  disposed  of;  for  if  there  was,  the  conscqaeliee 
is,  that  the  residuary  devise  must  operate  up(m  such 
interest    And,  upon  adverting  to  the  terma  crf'tfae  will^ 
it  appears  to  us  clearly  that  there  was  sudi  iDtereit 
undisposed  of  by  itr    Although  the  ev^ts  immedistdy 
ccmttnqplated  and  supposed  by  the  testatrix  miglit 

happeo^ 


Scott. 


iH  IBS  Fimf^FtfTH  Yjur  n  GEORGE  III.  307 

happen,  that  Jo/in  and  Richard  should  both  survive        18 14* 
her,  and  that  John  Milward  should  within  the  period  " 

'  *^  Dob 

prescribed  Assure  and  confirm  unto  his  brother  Bichatd  t^Ma 
MUward  and  his  children  the  copyhold  premises,  or  (if 
John  should  make  default  and  not  so  assure  and  con- 
fizm  the  copyholds)  that  Biehard  should  leave  children 
at  his  death,  in  which  events  the  whole  would  have  been 
disposed  o^  yet  the  contrary  course  of  events  might 
take  place,  i.  e.  that  John  should  not  assure  the  copy- 
holds to  Biehard^  and  that  Biehard  should  die  without 
diildren ;  and  for  these  possible  (and  since  actual)  events, 
upon  the  happening  of  which  the  estate  is  undisposed  oi^ 
the  will  has  not  specifically  provided^  There  is  there* 
fi>re  a  residue  of  the  lands  unbequeathed  at  the  time  of 
the  making  of  the  will,  upon  which  the  residuary  devise 
may  operate  according  to  the  language  and  doctrine  of 
Lord  C.  J.  WiUes  in  the  case  above  referred  to,  and 
which  is  the  admitted  law  upon  the  subject.  The  will 
bdng  therefore  as  &r  as  concerns  the  absolute  dis- 
position of  this  property  incomplete  and  imperfect  at  the 
time  when  it  was  made,  in  not  disposing  of  the  interest 
which  evidently  remained  to  be  disposed  of,  if  John 
JSClward  should  not  assure  the  copyhdd  estate  to 
Biehard^  and  Biehard  should  die  without  children,  the 
necessary  consequence  is,  that  the  interest  depending  on 
those  contingencies  passes  by  the  general  residuary 
clause,  to  the  defendants  as  residuary  devisees.  A  noQ« 
suit  must  therefore  be  entered. 
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1814. 


Monday,  Storer  agcufist  GotiDON  and  Others. 

Where  by  char.  r^OVENANT.    The  plaintiff  declares  upon  a  charter- 
tweentLthrp-  party  made  (19th  December   fSii,)  between  the 

fceightcrl, the  plaintiff  of  the  one  part   and  the  defendants  of  the 

^P;^^  Yo*"' ""  ot^«^»  *^y  ^^^^  *®  plaintiff  covenanted  to  let  to  firei^t 

proceed  from  ^he  ship  Coficori  and  take  on  board  such  carffo  as  the 

L.  to  Naples,  ^  .  ® 

mod  there  make  defendants  should  provide,  and  proceed  therewith  fiom 

delivery  of  t!be  London  to  Coglian  and  thence  to  Naples^  and  there 

mnd  havilg^*  make  a  right  and  true  delivery  of  her  outward  cargo  to 

^rdTretV.-JI  ^^^  ^^^^  ^^  *®  freighters  if  they  should  order  the  ship 

carp-,  restrii  nt  tQ  unload  there,  and  that  htmng  so  danej  the  ship  should 

of  princes,  8ck»  o  .  » 

excepted,  an. I  receivc  ou  board  such  a  return  cargo  as  the  agents  of 

covenanted  in  the  freighters  should  pro\ide  at  Naples,  and  being  fully 

Sc*prcmiMr^  laden  should    depart    from   Naples   and   proceed  to 

il^dd'fi^d  and^  London,  (or  first  to  Galipoli  if  required)  the  perils  and 

prtrr'ide, as tbiy  dan^rs  of  seas,  rivers,  and  navigation,  and  capture, 

Sid  vf arrant  a.td  ^ 

sssMretotbesb.jp'  restraint,  and  detention  of  or  by  enemies,  princes,  ruier% 

mnd  complete  and  Others,  and  all  other  inevitable  accidents  excqpted. 

.mnT"h^at^*75ol*  -^.nd  in  consideration  of  the  premises  the  defendants^ 

M  ddive^o/  covenanted  that  within  the  stipulated  number  of  lay 

the  outward  Jays,   the  outward  cargo  should  be  found  and  sent 

cirg^,  which  ^ 

should  be  con  Vi-  along-side  Bt  London,  and  received  from  on  board  at 

dered  as  earn  cd 
for  outward 

frel£ht :  held  that  is  coTcnant  against  the  freighters  for  not  providing  a  retam  caffo  at 
Ji;  they  cooM  not  plead  in  excuse  of  performance  that  the  outward  cargo  was  seiied  bf 
the  goremmeiit  at  N.  and  never  delivered  to  them ;  for  the  delivery  of  the  out^(infdcifff» 
was  not  1  condHtion  precedent  to  the  providing  a  return  cargo:  but  the  delivery  of  tba 
outward  cargo  was  a  condition  precedent  to  the  payment  of  the  1750/.,  mnd  tbeidoct  • 
breach  assigned*,  for  non-payment  thereof  was  under  these  drcumstances  not  sastaiDablb 
A  deed  inter  partes  cannot  operate  as  a  release  to  strangers :  therefore  a  charter-party  be- 
tween jL  tmoB.^  in  consideration  of  a  former  charter-party  between  A.  and  C,  which  fonMT 
charter-party,  ii)  consideration  of  the  freight  B.  was  to  pay,  was  thereby  declared  nollaad 
void,  ^.  agreeing  tocancclthe  first  in  consideration  of  the  second,  andC  was  thereby  acquitted 
of  all  claims  whfch  A.  might  have  against  him  in  virtue  of  the  first  charter-party^  was  bcU 
not  to  operate  as  ji  release  from  ^  to  C.  of  the  first  cbirter-paity. 

Najdeh 
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Ji^apleSj  and  that  at  Naples  they  would  find  and  pro-  18 14. 
vide,  as  they  did  thereby  warrant  and  assure  unto  the  ' 
plaintifi^  a  full  and  complete  return  cargo  of  wine,  &c.,  figchnt 
and  that  the  same  should  be  sent  along^side,  &c.,  and 
that  they  would  pay  for  freight  at  the  rate  of  15/.  per 
ton  for  every  ton  of  252  gallons  of  wine,  &c.  and  for 
any  other  ^goods  a  proportionate  freight  per  ton ;  and 
that  1750/.  part  of  the  said  freight,  &c.  should  be  paid  on 
the  delivery  of  the  ship's  outward  cargo  (which  was  to 
be  considered  as  earned  and  due  for  outward  freight) 
by  a  bill  of  exchange,  &c.,  and  the  remainder  of  the 
freight,  &C.  in  equal  moieties  by  two  bills  payable 
within  a  certain  time  after  the  ship  should  be  reported 
inward  at  the  custom-house  in  London;  that  it  was 
covenanted  that  85  running  days  should  be  allowed  the 
freighters  fot*  receiving  the  outward  cargo,  touching  at 
Cagliarij  unloading  and  reloading  at  Naples^  and  de- 
livering her  return  cargo  at  London^  and  20  days  more 
cm  their  paying  demurrage  at  the  rate  of  1 5/.  per  day. 
The  plaintiff  then  avers,  that  the  ship  with  her  out- 
ward cargo  proceeded  on  her  voyage  and  arrived  at 
Naples^  and  that  he  gave  notice  of  her  arrival  and  readi- 
ness to  unload,  and  was  at  all  times  ready  and  willing,  as 
fiur  as  in  him  lay,  to  make  a  right  and  true  delivery  to  the 
ngaits  of  the  defendants  at  Naples  of  the  said  outward 
cargo ;  and  that  afterwards  and  during  the  time  that  the 
ship  was  remaining  at  Naples  for  the  purpose  of  making 
such  right  and  true  delivery,  the  ship  together  with  her 
said  cargo  was  by  the  order  and  under  the  authority  of 
certain  persons  exercising  the  powers  of  government 
at  NapleSf  without  any  default  of  the  plaintiff,  with  great 
force  and  violence,  seized  and  taken,  and  her  cargo 
unloaded,  landed  and  delivered  out  of  the  said  ship  by 
Vol.  III.  Y  and 
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1814.        aikl  to  certain  persons  to  the  plaintiff  wholly  unknown^ 
by  the  order  and  under  the  authority  of  the  persons  to 


Storer 


cgairtst         exercising  the  powers  of  government  at  Naples ;  and 
that  after  the  cargo  had  been  so  seized,  &c.  the  phnntiff 
having  full  possession  of  the  ship  for  all  purposes  of 
loading  the  same  according  to  the  terms  of  the  charter 
part}',  was  ready  and  willing,  and  then  and  there  dxAf 
notified  in  writing  to  the  agents  of  ihe  defendants  at 
Naples^  that  he  was  so  ready  and  willing,  either  to  leceiTe 
on  board  such  a  return  cargo  as  the  agoits  should  pro- 
vide, or  to  proceed,  &c.  agreeably  to  the  terms  of  the 
charter-party;    and    that  afterwards  and  diirii^  Ae 
time  diat  the  ship  was  so  lying  at  Napks  the  85  runnifig 
days  expired,  and  the  defendants  detained  the  ship  oa 
demurrage  ao  days.      And  the  plaintiff  asa^ns   fbft 
breach,  ist,  that  neither  the  ddendants  or  their  agents 
did  within  the  85  running  days  or  ao  days  of  demurn^ 
provide  a  full  and  complete  cargo,  8ia,  and  mad  or 
cause  the  same  to  be  sent  along-side  at  Naples^  Stc^  hot 
wholly  made  de&ult,  and  the  ship  imas  fer  want  of  such 
cargo  compelled  to  remain  at  Napies,  because  by  the 
laws  and  resolutions  of  the  persons  then  exercisii^  the 
powers  of  government  there,  the  ship  was  not  aBowedF 
to  depart  from  the  port  of  Naples^  without  a  sufficient 
cargo  ctf  such  goods  as  by  the  charter-party  was  agreed 
to  be  ftimished,  and  which  goods  by  the  laws  and  re* 
solutions  above  mentioned  were  permitted  to  be  ex* 
ported  from  the  said  port,  &c.,  whereby  the  skip  was 
detained  at  Naples  over  and  above  tlio  85  runnii^  dayi^ 
and  the  20  days  of  demurrage,  430  day%  during  all 
which  time  the  plaintiff  was  deprived  of  the  use  and 
advantage  of   tlie    ship,    and   incurred   divers  great 
charges,  &c.     ad  breach.  That  neither  the  defisodanti 

10*  or 
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fur  tbcir  agents  have  paid  the  1750/.  in  part-payment         18 14. 
of  the  freight,  &c.  by  bill  or  otherwise.  ' 

Ple^  tp  the  first  breach  (a),  Tliat  the  defendants,  from       ^^^^* 
t)i#  tiip^  of  the  arrival  of  the  ship  at  Naples,  were  always 
ready  and  willing  to  receive  there  from  on  board  the 
ship  the  said  outward  cargo,  and  upon  a  right  and  true 
delivery  thereof  to  provide  a  full  and  complete  return 
cargo,  and  to  send  the  same  along-side  at  Naples  within 
die  lay-days  or  days  of  demurrage,  whereof  the  plain- 
tiff had  notice,  and  was  requested   and   ordered  by 
the  agents  of  the  defendants  to   unload   the  ship  at 
Naplesj  but  before  the  outward  cargo,  or  any  part,  was 
or  could  be  delivered,  and  before  any  default  or  delay 
whatever  was  committed  or  incurred  by  the  defend- 
ants or  their  agents,  in  or  about  the  receiving  or  send- 
ing for  the  same,  the  ship,  with  her  outward  cargo,  at 
NapleSj  was  without  any  default  of  the  defendants  or 
their  agents  forcibly  seized  and  taken,  and  the  cargo 
was  unloaded  and  landed  by  the  persons  exercising  tlie 
powers  oS  government  there,  and   wai^  afterwards  by 
those  persons  kept  and  converted  to  their  own  use,  and 
never  delivered  or  returned  to  or  under  the  controul 
of  the  defendants  or   the  plaintiff,   and  the  plaintiff 
never  did  or  could  make  a  right  or  true  delivery  of  the 
said  outward  cargo,  or  any  part  thereof,  tp  the  de- 
fendants or  their  agents,  aild  never  was  ready  or  able, 
idler  having  so  done,  tp  receive  on  board  any  home- 
ward cargo  from  the  defendants  or  their  agents,  by 
reason  of  which  premises  the  defendants   were  pre^ 
vented  and  discharged  from  providing  or  sending  along^ 
ttde  any  return  cargo,  &c« 

Demurrer  and  joinder. 

{a)  Tbis  wa«  the  second  plea  upon  the  record. 

y  %  Pleas 
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1 8 14.  Pleas  to  the  2d  breach  (a);  ist,  That  the  plaintitf 

"         did  not  nor  would  at  any  time  make  any  delivery  of 

Storer  -^  /.  ,        ,  /    J 

against  the  outward  cargo,  or  any  part  thereof,  to  the  defend* 
ants  or  to  their  agents  at  Naples  or  elsewhere^  nor  did 
the  defendants  or  their  agents  at  any  time  receive  the 
same  or  any  part  thereof,  &c.  •  2dly,  That  they,  the 
defendants,  from  the  time  of  the  arrival  of  the  ship  at 
NapleSj  were  always  ready  and  willing  to  receive  there 
from  on  board  the  ship  the  outward  cargo,  whereof 
the  plaintiff  had  notice,  and  was  requested  and  ordered 
by  the  agents  of  the  defendants  to  unload  the  ship  at 
Naples ;  and  then  pleaded  the  same  facts  as  in  the  plea 
to  the  first  breach. 

Replication  to  the  first  of  these  pleas.  That  the  ship 
proceeded  with  her  outward  cargo  and  arrived  at  NapleSi 
and  the  plaintiff  gave  notice  of  her  arrival  and  readinea 
to  unload,  and  was  at  all  times  ready  and  willing,  as  hr 
as  in  him  lay,  to  make  a  right  and  true  delivery  to  the 
agents  of  the  defendants  at  Naples  of  the  outward 
cargo,  and  that  afterwards  and  during  the  time  that 
the  ship  was  duly  remaining  at  Naples  for  the  pur- 
pose of  making  such  right  and  true  delivery,  the  slupf 
together  with  her  said  cargo,  was  by  the  order  and 
under  the  authority  of  certain  persons  exercising  the 
powers  of  government  at  Naples^  without  any  de&ult 
of  the  plaintiff,  with  great  force  and  violence  seized  and 
taken,  and  her  cargo  unloaded  and  delivered  out  of 
the  said  ship  by  and  to  certain  persons  to  the  plaintiff 
wholly  unknown,  by  the  order  and  under  the  autho- 
rity aforesaid,  &c. 

Demurrer  to  this  replication  and  joinder. 
To  the  2d  plea  demurrer  aiid  joinder, 

(j)  Then  were  the  fourth  and  fifth  picas  «poo  die  record. 

FiCM 
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Picas  to  the  whole  {a) ;  ist,  That  afler  the  making  of  1814^ 
the  charter-party  in  the  declaration  mentioned,  and  be-  — — 
fore  the  commencement  of  this  suit,  to  wit,  on  the  21st  against 
oiMay  1813,  the  plaintiff,  by  his  certam  writing  of  re- 
lease then  and  there  made,  sealed  with  his  seal,  and  to 
the  Court  now  here  shewn,  did  release  and  quit  claim 
to  the  defendants  the  said  covenants  of  the  defendants 
in  the  said  charter-party  contained,  and  all  claims  and 
demands  of  the  plaintifiP  against  the  defendants  in  re- 
spect tliereo^  and  in  respect  of  any  damages  by  him 
sustained  by  reason  of  all  breaches  thereof  committed 
by  the  defendants,  &c.  2dly,  That  after  the  breaches 
of  covenant  assigned  in  the  declaration,  and  before  the 
commencement  of  this  suit,  the  plaintiff  on  the  gist 
oi  May  18 13,  released  to  the  defendants  all  damages  by 
him  sustained  by  reason  of  the  breaches  of  covenant  in 
the  declaration  assigned. 

Replication  to  the  first  of  these  pleas,  craves  oyer  of 
the  said  release,  which  is  set  forth  (6),  and  thereupon 
the  plaintiff  replies  that  the  said  release  purports  to  be 
and  is  a  deed  indented,  and  made,  on  the  day  and  year 
therein  mentioned,  between  the  plaintiff,  by  the  name 
and  description  of  Seth  Siorer,  sole  owner  and  master 
of  the  Concord^  of  the  one  part,  and  Fallin  Routh  and 
Co.,  by  the  name  and  description  of  VaUin  Routh  and 
Co.,  by  the  order  of  W.  Eppes  Routh  of  London^  (for 
account  o(  Schneider  VinA  Co.,  merchants  of  ZxTw^/on,  and 
Harford  and  Vlsgers^  merchants  o{  Bristol,)  of  the  otl^er 
part;  to  which  release  the  defendants  (between  whom 
and  the  plaintiff  the  charter-party  and  the  covenants  in 
the  declaration  stated  were  made  and  entered  info,  an^ 

v'fO  These  wen:  tlic  firreenth  and  sixteenth  picas. 
{P)  See  the  judgmcnc  of  the  Court. 
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1 8 14.        ill  respect  of  which  covenants  and  the  breathite  thferec^ 

by  the  defendahls,  the  datoages  in  the  declBratrotl  hfttt 

agatnsi  accFued  to  the  plaintiflr,)  are  no  patties,  but  are  Wb)c^ 
straftjgers  thereto ;  and  the  charter-pAriy  in  the  <todiurti- 
libn  mentioned  to  have  been  made  between  the  <tbfiSld- 
ants  and  the  plaintiff,  notwithstanding  the  sUpp^dsed  1^ 
lease  in  the  plea,  hath  been  always,  from  the  time  oFmak- 
ing  the  same,  and  stiil  is  in  full  (otde  ahd  eftbet  betWe6l^ 
the  plaintiiT  and  defendants,  not  at  all  imp^i^  nor  rcb^ 
dered  less  available  in  law  by  any  such  supposed  reicM^ 
Sec.  There  was  a  similar  replication  tp  the  lait  plea. 
toemurrei's  to  both  yepKcatioils. 

Puller,  for  the  plaintl^,  at  the  outset  dbimclKWitf  tife 
claim  to  payment  of  t)ie  1750/.  for  Out^irard  freight,  oS^ 
mitting  that  by  the  terms  of  the  covenant  thfe  ^e^VefftA 
the  outward  cargo  was  a  condition  pr6bedehtl6  Ae  pl^ 
ment  of  the  1 75c/.,  so  that  the  breteh  for  Aoo-^ytiient 

* 

thiereof  could  not  be  sui>ported.     And  this  dispotefl  t)f 
all  farther  argum^'t  upon  that  breach,  iind  lihe  pldlii- 
ings  in  answ'er  to  it     Upon  the  rest  he  made  two  cfalj^ 
tions,  i'^.  Whether  the  delivery  of  the  ont^aird  caf)|o 
at  Naples  was,  imd^r  the  circumstancies,  a  coaditk^ 
precedertt  to  tlie  providmg  a  homew^d  cargo ;  iffly, 
Whether  the  sul^cqtrent  ch!nrter-paii*ty  Mibtth^ed  tb  k 
release  of  the  foi*mer,    1st,  "He  argued  that  the  ^ddiveiy 
of  the  outward  cargo  was  not  a  conditioh  pteoedent  to 
tile  providing  a  return  cargo,  the  covenant  being  tbuh 
lute  to  provide  a  return  cargo,  "  as  the  defendants  did 
warrant  and  assure  to  the  plaintiff,"  and  not  like  the  cover 
nant  for  the  payment  of  the  1750/.  depending  **  on  (he 
delivery  of  the  outward  cargo/*     And  this  difference  in 
the  language  of  the  two  covenants  shews  that  the  par- 
lies did  not  intend  the  same  thing  in  botb^  ai^l  tbat 
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'when  they  did  intend  to  make  a  GonditioQ  precedent  they         1814. 
knew  how  to  express  it  so  as  to  leave  00  doubt.     The       — — 
rule  laid  down  in  EUchie  v.  Atkinson  (a)  and  Aiiinsm        i^ainst 
V.  Ritchie  {b)  is  this,  that  whether  a  dung  be  a  condition 
precedent  depends  on  the  reason  and  sense  of  tiie  tfaiag, 
as  it  is  to  be  collected  from  the  whole  contrmot.     Now 
here  the  plaintiff  has  covenanted  to  deliver  the  outward 
cargo,  with  an   express  exception  of  the  restraint  of 
princes^  &c. ;  but  if,  as  the  defendants  would  have  It^ 
lie  cannot  insist  upon  their  covenant  to  provide  a  return 
c^gpy  by  reason  that  he  was  prevented  by  the  Neofo- 
litan  government  from  delivering  the  outward  cargo^ 
what  is  that  but  saying  that  though  he  has  in  express 
terms  excepted  a  particular  event,  he  shall  neverthe- 
less by  construction  be  liable  in  that  event  ?    This  ex- 
cation  has  always  been  considered  as  an  exception  £3^: 
fthe  benefit  of  the  ship  owner  (c),  and  the  general  co- 
'venant  by  him  to  make  a  true  delivery  has  never  been 
held  to  bind  him  to  become  an  insurer  for  the  delivery* 
If  it  were  to  be  held  that  the  delivery  was  a  condition  pre- 
cedent, the  consequence  would  be,  that  if  the  ship  owner 
were  to  be  prevented  from  deliverii^  but  the  smallestpar^ 
ticle  of  the  outward  cargo,  he  would  lose  the  whole-benefit 
of  his  charter-party.    Such  a  construction  would  be  nei- 
ther according  to  the  sense  or  reason  ofthe  thing,  aa  it  is  to 
be  collected  from  the  whole  contract  2dly,  He  contended 
that  the  subsequent  charter-party  did  not  operate  as  a  re- 
lease of  the  former,  upon  the  principle  that  a  deed  inter 
jpartes  was  confined  in  its  operation  to  those  who  were 
parties  to  it ;  for  which  he  cited  Scudamore  v.  Vanden- 
sUne{d\  Bro.  Estranger^  alrfait,  jd.  21.      4  BacAb. 

(r)  Bii^t  V.  Page^  3  Bos.  4r  Pull.t  295.  »./  Toutenj  t.  HtAbarJ,  ik, 
a^&f  per  Lord  Alvanltf  C  J. ;  ^pndi  t.  Lu$(9mke,  16  £e5i,  aoi. 
{4)  ^Jnst.  673. 
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1 8 1 4.  Belease^  266.  GiUy  v.  Cbp^(fl),  Frontin  v.  SmaU  (6),  and 
-  several  other  cases,  which  are  collected  in  a  note  to  PigoU 

cgainst  V.  Thompson  (c).  It  is  true  that  for  avoiding  circuity  of 
action  covenants  between  the  same  parties  have  been  con- 
strued to  operate  as  a  release,  but  if  that  were  so,  where 
the  parties  are  different,  there  would  be  no  mutually. 

Richardson  contra  argued,  that  the  delivery  of  the 
outwanl  cargo  was  a  condition  precedent  to  the  prOi- 
viding  a  homeward  cargo,  chiefly  upon  this  ground, 
viz.  that  the  plaintiff  has  covenanted  to  make  a  right 
and  true  delivery,  &c.  and  that  having  so  done^  the 
ship  should  receive  on  board  the  return  cargo,  &c.; 
whence  he  concluded  that  the  plaintiff's  receiving  on 
board  a  return  cargo  was  to  depend  on  his  having 
made  a  right  and  true  delivery,  &c.  And  if  that  were 
so,  the  providing  such  return  cargo  must  also  depend 
upon  the  same  condition;  otherwise  this  hardsliip  would 
follow,  that  the  defendants  would  be  obliged  to  provide 
a  return  cargo,  although  the  plaintiff  would  not  be 
obliged  to  receive  it.  Yet  the  defendants  only  covenant 
in  consideration  of  the  premises.     The  true  construe- 

• 

tion,  therefore^  of  these  covenants,  taking  them  toge- 
ther, is,  that  they  are  reciprocal,  that  the  one  shall  de- 
liver the  outward  cargo,  and  upon  such  delivery  the 
other  shall  provide  the  homeward  cargo;  consequently 
whatever  operates  in  excuse  of  the  delivery  of  the  out- 
ward cargo  shall  equally  operate  in  excuse  of  the  pro- 
viding a  home^vard  cargo.  The  non-delivery  of  the  out- 
ward cargo  goes  to  the  whole  consideration,  and  there- 
fore falls  within  the  rule  in  Boone  v.  Ejfre  {d) ;  for  the 

(a)  3  Lev.  138.         ih)  a  Li.  Raym.  141 8.         (c)  3  J7w.  &  HIL 149. 
\,d)  X  H.BI,  273.  ff.,aiid  cited  in  6  T.  A  Jf73. 
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produce  of  the  outward  cargo  was  to  be  the  fund  and        1814* 
means  of  obtaining  tlie  return  cargo.     And  no  such         - 
diiBcuity  as  .suggested  will  occur  in  case  the  plaintiff        i^thn 
should  be  prevented  from  delivering  some  small  por- 
tion of  the  goods ;  for  if  he  make  a  substantial  deli- 
yery  it  will  satisfy  the  covenant ;  in  the  same  manner 
as  in  Davidson  v.  Grwynne  (a)  a  delivery  of  the  entire 
quantity  was  held  sufficient  to  satisfy  a  covenant  to 
make  a  right  and  true  delivery  of  the  cargo,  so  as  to 
entitle  the  covenantor  to  freight,  though  the  quality  of 
the  cargo  was  deteriorated  by  his  n^ligence^  that  being 
the  subject  of  a  counter  remedy.     Upon  the  second 
point  he  said,  that  the  rule  of  law  that  if  a  charter- 
party  be  expressed  to  be  made  between  A.  of  the  one 
part,  and  JS.  of  the  other,  it  cannot  work  a  release  to 
to  C,  was  of  a  very  technical  and  refined  nature,  such 
as   the  C!ourt  would  hardly  extend  beyond  the  very 
Ictten     Cooker  v.  Child  {b)  shews  how  slight  a  distinc- 
tion will  vary  the  rule;  and  none  of  the  cases  cited 
contra  are  applicable  to  a  release  like  the  present. 
Scudamore  v.  Vandenstene  only  decided,  that  one  who 
was  in  effect  no  party  to  the  indenture,  though  his 
name  was  introduced  into  the  ^covenants,  could  not  re^ 
lease  another  who  was  a  party  to  it     In  GiUy  v. 
Copley  diere  was  not  any  decision,  three  of  the  Judges 
differing  in  opinion  with  Levins  J.   who  upheld  the 
rule.     And  the  principle  is  not  universally  true  that 
one  who  is  no  party  to  a  deed  cannot  be  affected  by  it, 
if  the  deed  be  expressed  to  be  made  between  parties ; 
for  a  feoffment  made  between  A.  and  JS.,  with  a  letter 
of  attorney  to  C,  to  make  livery,  though  C  be  not  a 
party  to  the  deed,  is  good,  and  the  estate  shall  pass  by 

(«;  zi  £tfs/|  581,  (f)  %  Lev*  74. 
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18x4.        ^*®  livery.   Dicker  v.  Ndand{a)j    MoyU  v.  JSt»fr(i); 

and  if  that  be  so,  why  may  he  not  be  released  ?    Here 

ligamit  ^^^  charter-part}'  uses  apt  words  of  release,  for  the 
defendants  are  ^^  thereby  acqnitted,"  &c.  Com.  Dig. 
Release^  A»  \. 

Cter.  adv.  xmH. 


Lord  Ell£KB011<H7gh  C.  J.  on  this  day  deliTered  the 
judgment  of  the  Court. 

This  was  an  action  of  coyenant  upon  a  charter-party 
between  the  plaintiff,  as  owner  of  the  ^p  Concord^  and 
the  defendants  the  freighters.     By  the  charter-party 
the  ship  was  to  proceed  hyCagliari  to  Naple$j  and  tlieve 
make  a  delivery  of  her  outward  cajqgo^  and  ham^ 
so  done,  she  was  to  take  on  board  a  homeward  caargo^ 
and  proceed  therewith  to  Landoiu     There  was  an  ev6ii- 
tual  stipulation  for  bei*  going  to  OaUpoIif  but  that  be- 
came immaterial.      Hie  defendants  covraantcd  that 
they  would  find  and  provide,  as  they  did  warrant  and 
assure  to  the  pkiutiff,  a  full  and  complete  bomewud 
cargo,  and  they  stipulated  to  pay  freight  by  Ae  ton, 
and  that  1750/^,  part  thereof,  duMild  be  paid  on  the 
delivery  of  the  outward  cargo,  which  was  to  be  06Q- 
sidered  as  earned  and  due  for  outward  freight.    The 
declaration  assigned  several  breaches,  the  first  of  ^dikh 
was,  that  the  defendants  did  not  find  and  pnmcle  a 
homeward  cargo,  and  another,  that  they  did  not  pay 
the  1750/.  frdght.     The  other  breadies  did  not  come 
in  question*     To  the  first  of  these  breaches  the  de- 
fendants pleaded,  that  after  the  ship's  arrival  the  out- 
ward cargo  was,  without  any  default  of  the  defendanti^ 
forcibly  seized  and  landed,  and  kept  by  the  periOM 

(j)  ffari.Co.lM.st^hn.A'    S.C.  %  JbiL  Mr.  Z.  fL  1%. 
(h)  Cro.  £liz.  90J.    Ncy,  49. 
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exercising  the  poweris  of  government  at  Napks^  ttdd 
never  was  returned  to  the  plaintiff  or  defendaotfl,  and 
the  plaintiff  never  did  or  oould  make  a  right  or  true  jftmst 
delivery  of  any  part  thereof;  and  to  the  plea,  stating 
these  fkets,  vi2.  the  2d,  there  is  a  general  demmrer. 
To  the  3d  plea  there  was  a  demurrer,  upon  which 
the  plaintiff*  has  had  leave  to  amend.  The  4th  and 
5^1  pleas,  with  the  pleadings  thereon,  insist  upon  the 
siUne  fiicts  in  answer  to  tlie  2d  breach,  and  the  plain- 
tiff's counsel  was  satisfied  upon  the  argum^t,  and,  ^e 
diink,  rightly,  that  he  could  not  support  that  breach. 
It^e  delbnda)its  also  pleaded,  in  llieir  15th  plea,  a 
I'elease  of  the  covenants  in  die  charter-party,  and  df  a& 
tStuins  and  denrands  tihcreon ;  and  in  flteir  i6th  plea, « 
idease  df  all  damages  sustained  by  the  plaintiff  by  the 
\^teaches  of  covenant  assigned  in  the  declaration.  Hie 
'plaintifir  craved  03'er  of  these  deeds  of  release,  and  the 
defendants  have  set  forth,  as  and  for  ihe  deed  contain- 
ing this  release,  a  charter-party  df  the  21st  Jtfoy  18 13, 
indented  and  made  between  the  plamtiff  of  the  one 
part,  and  yallin  Boutk  and  C!o.,  for  account  of  Messrs. 
Schneider  and  Co.  oiLondon^  of  the  other  part,  whereby 
the  plaintiff  let  the  ship  to  go  to  Galipolij  Malta,  and 
London^  and  in  consideration  thereof,  and  more  particu- 
larly in  consideration  of  the  charter-party  mentioned  in 
the  declaration,  which  charter-party,  in  consideration 
of  the  freight  and  monies  Vallin  Rotith  and  Co.  were 
to  pay,  was  thereby  declared  to  be  rendered  null  and 
void,  the  plaintiff  agreeing  to  cancel  that  first  charter- 
party  for  and  in  consideration  of  the  2d,  and  the  de* 
fendants  were  thereby  (said  to  be)  acquitted  of  all 
claims  which  the  plaintiff  might  have  against  them  in 
virtue  of  that  first  charter-party,  and  the  plaintiff  pledged 
himself  to  deliver  the  same  to  IV.  Eppes  Boutin  within 
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i8i4«  a  convenient  time  no(  exceeding  60  days  after  the  ship's 
"""""  arrival  in  England,  and  for  those  considerations  VaUin 
agasHst  Roulh  and  Co.  covenanted  to  give  the  plaintiff  a  cargo  and 
pay  him  certain  freight.  Upon  the  setting  out  of  this 
deed,  as  and  for  the  release  pleaded  by  the  defendants, 
the  plaintiff  has  replied  that  the  said  deed  is  made  be- 
tween the  plaintiff  of  the  one  part,  and  VaUin  Rout  A  and 
Co.  of  the  other,  to  which  the  defendants  are  stran- 
gers, and  that  the  charter-party  mentioned  in  the  decla- 
ration is  still  in  force;  and  thereto  the  defendants  have 
demurred.  There  are,  therefore,  two  questions;  one^ 
Whether  the  seizure  of  the  outward  cargo  by  the  Neapo^ 
Utan  government  discharged  the  defendants  from  the  obli- 
gation, which  their  covenant  otherwise  would  throw  upon 
them,  to  find  and  provide  a  homeward  cargo;  the  other. 
Whether  the  charter-party  of  the  2 1  st  of  May  1 8 1 3  is  by 
operation  of  law  a  release  to  these  defendants.  Upon  the 
former  of  these  questions  the  defendants  contend  that  the 
right  and  true  delivery  of  the  outward  cargo  was  a  condi- 
tion precedent,  and  that  till  the  performance  thereof  by 
the  plaintiff  they  were  under  no  obligation  to  provide  a 
homeward  cargo,  and  unless  they  can  establish  this 
position,  tlie  question  upon  the  2cl  plea  must  be  deter- 
mined against  them.  The  covenant  from  them  contains 
no  words  which  import  to  make  the  delivery  of  the  out- 
ward cargo  a  condition  precedent;  they  covenant  gene- 
rally, and  without  qualification,  that  the  outward  cargo 
sliall  be  found  and  provided,  and  sent  along-side  the  ship^ 
and  received  from  on  board  at  Naples  or  Galipoliy  and 
that  at  one  of  those  places  they  would  find  and  provide,  as 
they  did  thereby  warrant  and  assure  to  the  plaintiff,  a  full 
and  complete  cargo.  It  is  contended,  however,  that 
from  the  wording  of  the  plaintiff's  covenant  this  con- 
dition precedent  is  to  be  implied.     That  covenant,  bm 
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far  as  is  material  to  this  question,  is,  that  the  ship  1814. 
shoula  go  to  Naples^  and  there  make  a  right  and  true  - 
delivery  of  her  outward  cargo,  and  that  having  so  ^dnst 
done  she  should  take  and  receive  a  homeward  cargo; 
and  the  argument  is  that  the  words  ^^  having  so  done" 
would  have  excused  the  plaintiff  from  taking  on  board 
a  homeward  cargo  if  he  had  not  first  delivered  his 
outward  cargo ;  and  that  whatever  would  have  excused 
the  plaintiff  from  receiving  would  also  excuse  the  de- 
fendants from  loading.  It  does  not  appear  to  us, 
however,  that  these  words  would  have  been  any  excuse 
to  the  plaintiff;  and  admitting  that  they  would,  it  by 
no  means  follows  that  they  afford  one  to  the  defend- 
ants^ The  words  seem  rather  intended  to  mark  the 
time  when  the  plaintiff's  obligation  to  receive  a  home- 
ward cargo  should  attach,  viz.  when  his  ship  from 
being  clear  of  one  cargo  should  be  in  a  condition  to 
receive  another,  and  they  are  unaccompanied  with 
those  express  words  of  condition  which  would  na- 
turally have  been  used,  had  there  been  any  intention 
"of  giving  the  plaintiff  an  option  of  terminating  the 
contract,  and  refusing  a  homeward  cargo,  if  he  should 
have  been  prevented  by  any  accident  from  delivering 
the  outward  cargo.  But  ailmitting  that  the  plaintiff 
might  have  been  discharged  from  his  obligation  to  re- 
ceive, does  it  follow  that  if  the  plaintiff  is  willing  to 
receive,  the  defendants  are  discharged  from  their  obliga- 
tion to  deliver?  The  plaintiff  might  wish  to  resone  an  op- 
tion to  himseli^  and  might  therefore  qualify  his  covenant; 
but  he  might"not  choose  to  give  any  option  to  the  defend- 
ants, and  might  insist  from  them  upon  an  unconditional 
and  unqualified  covenant.  The  plaintiff  has  in  terms  in- 
troduced, as  an  exception  into  his  covenant,  the  perils  of 
the  seas  and  capture,  restraint,  or  detention,  by  enemies, 

princes. 
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18x4.        princes,  or  rulers,  but  be  has  suffered  ao  suqb  e3scq{>tioii 
——        ta  be  la  the  covenant  of  the  defendants    He  did  Wfi 
4gai9st        therefore  mean  that  whatever  would  be  «n  excuse  to 
OoftDQir.       Y^  slxould  also  be  an  excuse  to  the  def<mdantB ;  and  we 
cannot  therefore  by  implication  from  the  wording  of 
tl\e  plaintiff's  covenant,  introduce  an  exception  into 
that  of  the  defendants.    Nor  is  there  any  ground  frwt 
the  nature  of  the  thing  to  imply  siich  an  dxcepUdU 
The  outward  cargo  may  be  intended  as  the  fond  to 
procure  the  homeward  cargo,  but  it  by  no  means  £oh 
lows  that  it  must  be  so,  and  in  very  many  instances  tht 
homeward  cargo  is  procured  and  in  readiness  to  ship 
before  the  outward  cargo  arrives*     We  cannot  tber^ 
fore  consider  the  right  and  true  delivery  of  the  outward 
caxgo  as  a  condition  precedent;  and  the  demurrer  thcK^ 
fore  to  the  second  pica  must  be  allowed*    As  to  tb» 
release,  the  objection  is  this,  that  where  there  is  such 
a  deed  as  is  technically  called  a  deed  ifUer  partes^  that 
is,  a  deed  importing  to  be  between  the  persons  who  are 
named  in  it,  as  executing  the  same,  and  not  as  some 
deeds  are,  general  to   <'  all  people,"  the  immediate 
operation  of  the  deed  is  to  be  confined  to  those  persons 
who  are  parties  to  it;   no  stranger  to  it  can  take  undor 
it  except  by  way  of  remainder,  nor  can  any  stranger 
sue  upon  any  of  tlic  covenants  it  contains     For  this 
position,  2  List.  673.  and  several  other  authorities  to 
which  we  have  referred  were  cited,  and  the  same  doc- 
trine occurs  in  Co.  Lilt.  231.  a.      The  defendants' 
counsel  did  not  deny  these  cases,  but  he  denied  their 
application  to  a  release,  and  he  brou^t  under  our 
notice  Cro^  Eliz.  905.  and  Noy^  49.  wherein  an  inden* 
ture  of  feoffment  between  A.  of  the  one  part  and  J3»  of 
the  other,  a  letter  of  attorn^  to  a  stranger  to  the  inden- 
ture 
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lure  to  ddiver  seisin  was  adjudged  good.  A  letter  of  1&I4* 
attorney  however  poseea  no  interest)  but  merely  gives  cm 
aaithoriQr»  and  such  authority  is  essential  to  effectuate  ^gnimt 
the  conveyance  irom  ^.  to  &  But  the  release  in  this 
case,  if  it  is  to  operate  as  a  release,  takes  something  out 
€if  the  piminti£^  viz.  his  right  to  sue,  and  passes  to  the 
defendants  an  indemnity  and  bar  against  the  plaintifPs 
claim*  This  cas3  therefore  appears  to  us  within  the 
gCQend  rul^  and  not  within  the  excepted  case;  and  we 
are  therefore  of  opinion  that  the  demurrer  to  tlie  repli- 
cations to  these  pleas  cannot  be  allowed.  The  conse- 
^pi€fl€e  upon  the  whole  record  is,  that  there  must  be 
judgment  for  the  plaintiff  upon  the  2d  plea,  and  upon 
tiae  replications  to  the  15  th  and  i6th  pleas,  and  for 
the  ddendants  on  the  replication  to  the  4th  and  upon 
the  sth  pleas. 


Durham  against  the  Marquis  of  Hertford,      ir^^.  isth, 

HTHE  Stat.  5 1  Geo.  3.  c.  30.  (inclosure  act)  5. 8.  enacts,  By  51  g.  $. 

that  any  person  dissatisfied  with  the  determination  act,)  «•  any  pcr- 

of  the  commissioners,  may  bring  an  action  upon  a  ^Jh  "h^a^Jr- 

feiimed  issoe  acrainst  the  person  in  whose  favour  such  »>na^ionofthc 

dietennination  shall  have  been  made,  and  if  it  shall  ^^r  bring  an 

action  against 

appear  that  the  party  claiming  is  entitled  to  any  qua*   the  person  in 

Uficd  or  less  interest  than  was  claimed,  the  jury  may   such  determi- 
nation shall 
hiYC  been 
made«  and  if  it  shall  appear  that  the  party  claiming  is  entitled  to  a  quaH6ed  or  lets  in- 
terest, the  jury  may  declare  the  same  on  their  verdicti  to  be  indorsed  on  the  postca,  in 
•cMittov  to  the  verdict  given  on  the  issue  joined,  but  /be  costs  of  such  action  shall  abide  and 
he  determined  by  the  verdict  given  upon  the  issue  joined  :**  and  action  brought  against  de- 
fendant for  claiming  right  of  common  in  respect  of  91  acrrs,  and  upon  the  general  issue, 
the  declaration  consisting  only  of  one  count,  verdict  for  pUintifF  as  to  30  acres,  and  for 
defendant  for  the  residue,  and  indor<;ement  on  the  postea  that  jury  find  the  right  of  common 
in  ra^ct  of  60  acrcsi  ftc  :  held  that  pbiatilT  was  entitled  to  general  costs. 

declare 
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1 8 14.        declare  -the  same  by  their  verditt,  to  be  indorsed  on  die 


DUKHAM 


postea,  in  addition  to  the  verdict  given  on  the  issue 
arainsi        joined,  but  nevertheless  the  costs  of  such  action  shall 
HeRTFOBD?     abide  and  be  determined  by  the  verdict  given  upon  the 
issuejoined. 

In  pursuance  of  this  clause  the  plaintiff  brought  an 
action  upon  a  feigned  issue  agamst  the  defisndant,  and 
declared  that  the  marquis  and  marchioness  in  right  of 
the  marchioness  were  seized  of  91  acres  and  13  perches 
of  land,  and  in  respect  thereof  claimed  to  be  entitled  to 
right  of  common,  &c.  The  declaration  consisted  of 
one  count  only,  and  the  defendant  pleaded  the  general 
issue.  A  verdict  was  found  for  the  plaintiff  -as  to  30 
acres,  and  for  the  defendant  as  to  the  residue^  and 
the  indorsement  made  on  the  postea  was  that  the  joiy 
find  the  right  of  common  in  respect  of  60  acres  of  land 
and  a  messuage. 

The  master  taxed  the  plaintiff  his  general  costs  of 
the  action. 

A  rule  nisi  was  obtained  that  the  master  might  re- 
view his  taxation. 

Richardson,  who  shewed  cause,  contended  that  the 
general  rule  was  that  when  the  plaintiff  obtains  a  vtt^' 
diet,  though  not  for  the  whole,  yet  he  is  entitled  tO  ttt' 
general  costs  (a),  and  that  there  was  nothing  iii*'iBis' 
statute  to  vary  the  rule.  Here  the  jury  find  that  tSlT 
party  claiming  is  entitled  to  a  less  interest  ffiaif  Ira?' 
claimed,  viz.  for  61  instead  of 91  acres;  conseqtiendy  tfie" 
plaintiff  obtains  a  verdict  for  30,  and  the  statute  durecii^ 
that  the  costs  shall  abide  the  verdict    And  BfnitktiBA 

{a)  Aitky  ▼.  Towg^  %  Burr,  113a  ;  BrU^cs  t.  Raymai,  %  BLM^too* 
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v«  Bradford  {a)  is  distinguishable  firom  thi$  cas^  because  1 8 1 4. 

there  the  plaintiff  claimed  in  respect  of  several  distinct  '^^'^"~" 

rights,  upon  distinct  issues,  and  only  recovered  upon  against 

some  of  them;  but  here  is  but  one  issue  joiued,  which  Hs^rroR^. 
is  found  for  the  plaintiff. 

•  •       •  .     * 

Hclroydy  contr^,  submitted  that  this  being  a  verdict 
given  upon  the  issue  joined,  partly  for  the  plaintiff  and 
partly  for  the  defendant,  the  costs  of  the  action  which 
are  directed  by  the  act  to  abide  the  verdict  given,  ought 
also  to  be  partly  for  the  plaintiff  and  partly  for  the 
defendant  The  act  has  introduced  a  different  rule 
from  the  general  rule.  And  the  defendant  does  not 
appear  to  be  a  party  entitled  to  a  qualified  or  less  in- 
terest than  he  claimed,  for  according  to  the  verdict  he 
is  entitled  to  the  same  interest  that  he  claimed,  only  it 
is  in  respect  of  a  less  number  of  acres ;  a  qualified  or 
less  interest  implies  an  abridgment  of  the  right  claimed, 
as  if  he  should  claim  for  all  cattle  levant  and  couchant, 
and  should  be  entitled  only  to  a  stint,  &c.  Braithwaite 
V.  Bradford  cannot  be  distinguished ;  the  direction  as 
to  costs  in  that  case^  ^^  that  they  should  be  borne  by 
the  plaintiff  if  the  verdict  should  be  in  favour  of  the 
commissioners'  determination,  and  if  against  it  by  the 
proprietors  at  large,"  is  in  effect  the  same  as  here;  and  ..  . 
whether  the  verdict  be  given  upon  one  issue  joined,  in 
put  for  the  plamtiff,  and  in  part  for  the  defendant^  or 
whether'  upon  several  issues  joined,  it  be  given  on  some 
issues  for  the  plaintiff,  and  on  others  for  the  defendant, 
is  in  reason  the  same  thing;  in  both  it  may  be  said 
widi  Lord  Keryon  (A),  that  <<  h  seems  contrary  to  the 

Vol.  IIL  Z  prin- 


3^  CASKS  IV  MICHASaUCAS  TEJm 

i8i^4*       ftmdfim  of  Afltimd  juttioe  AfU  a  plaiutiff  ivho  see- 
-  ends  in  <me  part  and  fiuls  in  die  odier  parts  df  Ma 

Mha        ddnitod  ahould  ha^  hk  whale  co^ts.    And  there  ia  aa 
'I^A.'"  sBdi  rule  to  govenHdii.  c«e.» 

Lord  ELLENBonoy^H  &  J-  There  cannot  bq  fe- 
pamte  judgmenti  on  one  itsne^  and  there  can  be  bat 
one  vodiet  on  <»ie  isau^  and  timt  ie  given  in  fimnv  ef 
tlie  pfauntiffi 

liE  Blanc  X  The  commiflftionerB  awarded  in  fimsnr 
of  the  defendant  upon  his  whde  claim,  to  whid»  die 
plaintiff  objected,  and  the  jury  And  dtat  die  comnde- 
fiicMierB  were  wrong  in  awardii^  to  the  deferidaaA  vpNi 
his  whole  claim.  The  plaintiff  did  not  oligect  to  a  ptft 
aBowanoe^  but  only  in  respect  of  the  entiie  alaiA^ -^  ^ 

Per  Curiam^  (a)  Rule  AadM^g^ 

(«)  JKot^^  J.  was  abteat. 


luiMd^,  Scott  and  Another  against  Ambrose, 

tinicKplaintifr  npHE  pUuntift  sned  the  deiendaaift  fee  ftdahti  stuilly 
Ibri  debt  before  «w  which  a  oomnuBsion  issued  agaansi  mm  0h 

S^d^d^n^"^  fendtat,  and  he  was  femd  bankrupt    The  pkiniiA 

^Th^  s^t      ^^  "^^  ^^^""^  "*  ^^'^  ^  eommissioBy  bat  pimmiitsi 
after  hit  innk.    their  acCJon  to  judgment    The  defendsnt  nhjainei  Ui 

niptcy,  end  had  ,      JT  ^     i  »  •        « 

Jo^pnent,  and    ceftifieate^  and  afterwBras  broa^  a  wnt  cf  anrat.« 

dcfeadant  ob>  ,,  %     •    t  i*i«^ 

ttiited  hu  certi-  parhament  upon  die  judgOMnt,  wUeh  wnt  of  ennor  wai 
$SlISL"iiiht'  BeiiproBsrf  fc»  ^wmt  of  asri^Menl)  of  mf^^^h  «i*4^ 

#  writ  of  error*" 

wMcb  was  oon- 

yfeMKd,  and  coets  of  iiDiHproti  in  error  awarded  againit  him :  held  that  the  dffeodiAl  va 

ditrhaigcd  hy  his  certificate  fn»h  theae  cotti. 

14  coA 


••■'  - 


of  mm  pjTos.  in  error  were  4w«e4^  AgQiiP§t 
plaufcti&  having  i$»ued  a  fi.  fa*  for  tbe^  ^qi 
DIM  wa^  qbtaipecjl  for  setting  it  afide^ 


Manyat  and  Qmyn  now  opposed  the  ru}e»  and  en-r 
dff^vpured  tp  distinguish  these  cpsHa,  from  c^st^  u^  the 
action,  which  tb?y  a4mitted  had  been^treal«d  in  sei^^ 
€ti^  ay  part  jpf  the  original  debt»  and  as  such  barre^ 
faf  the  certificate  (a).  But  these  are  oosta  which  haTe 
acemed  in  a  proceeding  instituted  after  ilie  banli- 
PtpUjf  which  therefore  constitute  a  new  debt  And 
dwy  relied  on  Ex  parte  Carles  {b)  as  overruling  the 
fftmer  caiea,  ^nd  cited  Walker  v.  Barnes  (c),  in  which 
the  case  Ex  parte  Charles  was  recognized. 

Lord  EllenborougHvC.  J.  The  decision  in  Ex 
gSfTte  CharleSy  with  which  I  believe  all  the  Courts  in 
WesiminslerQiaU  have  concurred,  left  untouched  the 
doctrine  that  the  costs  shall  bear  relation  to  the  ori- 
ginal debt  III  Ex  parte  Charles  there  was  not  any 
original  debt  Here  tl^e  jvidgpient  of  aSBrmanoe  v^  the 
Home  of  Lords  is  equivalent  to  pronouncing  judgment 
in  the  original  terms,  as  if  no  such  writ  of  error  had 
bam  broi^t,  and  to  that  it  adds  the  costs  of  af- 


:ii  iM  BiuOiO  J.    la  the  ease  cited  firora  &e  Common^ 
waa  no  prior  debt  to  whi^  the  costs  eonU 
Hei#  there  is  a  prior  debt. 


^  BiMunr  h    I  do  aot  agree  diat  eosls  in  error  ai^ 
IM  Kka  costs  in  the  cause.    Upon  judg^aae&t  of  noar 

{«}  See  Inwi  T.  Ptercy^  i  R,  Bt.  4^.    IVillett  ▼.  Pnnffe,  %  7f,  X.  19a 
Q)  t4  JUat  197.  (c)  I  Miwihall,  $46. 

*'  Z  2  pros. 
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Scott 
Amiiots. 


pros,  in  the  House  of  Lords  the  record  is  ordered  to  be 
remitted  to  this  Court,  that  execution  may  be  bad  on 
the  judgment,  as  if  no  writ  of  error  had  been  brought^ 
and  costs  of  the  non-pros,  are  awarded,  The  execu- 
tion which  issues  must  be  for  the  whole;  it  is  one  entire 
execution,  and  cannot  be  split  for  the  costs  in  error 
aI(Hie,  but  must  be  for  the  sum  adjudged  below  and 
also  the  costs  of  increase.  The  distinction  in  Ex  parte 
Charles  has  been  pointed  out,  and  the  case  from  the 
Common  Pleas  arose  upon  a  verdict  for  the  defaid- 
ant,  which  brought  it  exactly  to  the  case  of  J&v  parie 
Charles. 

Per  Curiamj  (a)  Rule  absolute,  (i) 


Puller  was  in  support  of  the  rule. 

(a)  Damfier  J.  was  absent. 

{I)  See  Fbtllips  v.  Broivn,  ST.R  %%%. 


Nov,  aSih. 

Upon  removal 
of  a  caase  by 
certiorari  out  of 
the  coart  of  the 
honour  of  G/m- 
cester^  the 
pledj^es  below 
arc  discharg- 
ed by  putting 
in  and  perrect- 
ing  bail  abore«. 


Taylor  against  Shapland  and  Another. 

'JTAYLOR  attached  one  Gardiner  in  the  court  of  the 
Honour  of  Gloucester^  in  a  plea  of  trespass  on  the 
case  on  promises  for  51/.,  by  virtue  of  which  his  goods 
were  taken ;  and  in  order  to  prevent  condemnation  and 
obtain  restitution,  Shajpland  and  the  other  defendant 
became  his  pledges,  and  entered  into  a  recogoizanoe 
(in  the  usual  form  in  that  court)  to  pay  the  dainages  and 
costs  if  G.  should  be  condemned.  Taylor  declared 
against  Gardiner^  who  removed  the  cause  by  certiorari 
into  this  court,  and  the  defendants  became  bail  here 
and  justified,  having  entered  into  the  usual  recogni- 

14  zano^ 
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sance,  viz.  to  satisfy  the  costs  and  condemnation,  if  idi4« 
the  defendant  did  not  satisfy  them  or  render  himself.  ' 
Gardiner  surrendered  in  discharge  df  his  bail,  an  exo»  ^  «x«nrj/ 
neretur  was  entered  on  the  bail -piece,  and  he  was  after- 
wards discharged  out  of  custody  under  an  insolvent 
act.  Taylor  having  declared  and  obtained  judgment 
against  Gardiner  in  this  court  for  5 1/.,  brought  a  scire 
fik^ias  against  the  defendants  upon  their  recognizance 
in  the  court  below,  and  upon  nihils  returned  signed 
jadgment  against  them,  and  issued  execution.  Under 
diese  circumstances  Marryat  on  a  former  day  obtained 
•  rule  nisi  to  set  aside  the  proceedings  against  the  de^- 
fendants,  upon  the  ground  that  they  were  not  Uable 
on  their  recognizance  below,  such  recognizance  hav- 
ing been  discharged  by  the  putting  in  and  perfecting 
bail  in  this  court* 

Holrcyd  and  Comyn^  who  shewed  causey  referred  to  the 
rule  of  Court,  that  in  all  cases  of  removal  by  certiorari  (a) 
q)ecial  bail  oi^ht  to  be  given.  And  that,  they  said,  is 
required  to  prevent  the  plaintiff  below  from  proceeding 
in  his  action ;  and  not  to  discharge  the  bail  below. 
And  they  cited  Dorrington  v.  Edwin  {b)  to  shew  that  in 
replevin,  if  the  proceedings  be  removed  by  certiorari, 
the  pledges  in  the  inferior  court  are  not  discharged. 
And  though  in  Keeling  v.  Elliott  {c)  a  different  rule 
obtained,  that  was  because  the  certiorari  having  been 
brought  by  the  plaintiff  to  remove  hi&  own  action,  he 
had  lost  his  bail;  but  here  the  defendant  brings  the 
certiorari.  And  this  hardship  would  attend  the  dis- 
charging the  bail  below,  in  this  case,  by  the  putting  in 

(«)  R.  M,  T.  1654.  i.9.         {¥)  Skin,  244*  (c)  Barnes,  399.' 

Z  3  hen 
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tBi4        bkul  feMM^  tliit  tte  plaintiff  woald  Ir 


.  TT..TnoT»    te  coikipeUed  to  late  li  Urone  security;  fer 

TATLOft 

igfdnietf        by  die  recogntzmce  bebw  l}te  bttil  are  liable  absolatdy, 
HAFLAND.     ^^  ^^  ^^  recdgtuzaxicc  here  Acy  aw;  only  liabte  oofr 

didonally. 

Loird  ELLfiNBottouGB  C.  J.  Ib  it  not  contraiy  to  oift 
of  the  first  principles  of  law  that  a  person  shall  be  bib 
vexatus  in  the  same  matter?  and  he  is  80»  if  his  bd 
below  femain  liable  after  he  has  pal  in  and  perfixttd 
t)ail  above.  Is  not  the  effect  of  puttaig  in  bailabofeto 
discharge  the  bail  below?  As  to  the  hardship^  the 
plaintiff  must  be  supposed  to  know  the  conaeqiilsiiek^ 
when  he  takes  the  recognizance. 


Bayley  J.    The  distinction  seems- to  be^  that 
the  plaintiff  removes,  the  bail  are  immediately  dischaxged) 
but  where  the  defendant  removes,  the  bail  are  not  itaune- 
(diatdy  discharged;  but  there  is  another  condition^  that 
bail  above  be  put  in  and  perfected.    In  Daniiigion  v.  £#- 
win  it  was  argued  by  Poilexjen  that  the  pledges  were  dis^ 
charged)  and  he  instenced  the  case  of  a  habeas  corpus 
cum  causfi,  and  said  that  there  tliey  declare  in»  this 
court  denovo,  and  the  proceedings  in  the  inferior  oonrt 
^re  endedf  and  the  bail  there  not  answerable  here^  bnt 
bail  de  novo  put  in.     And  HoU^  contra,  *^  admitted  the 
cases  of  habeas  corpus;  for,"  said  he,  '^  they  declare  here 
de  novo,  and  the  bail  in  the  court  below  are  discharged; 
and  tlte  re;ison  is,  because  the  person  of  the  party  bel^g 
removed  hither,  the  inferior  court  had  lost  their  joris- 
diction  over  him ;  and  not  having  jurisdiction  over  Ae 
person,  they  cannot  proceed  in  the  cause."     The  coun- 
sel OD  bodi  aides  in  that  case  seem  to  be  agreed  as  to 
the  cases  of  habeas  corpus ;  but  HcU  distinguishes  the 

prindpil 
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IMrmcipal  cabe,  because^  ^*  by  a  certionuri  the  .veoord 
cam  onmibm  ea  taiq;endbii8  is  removed,  and  ijyit  tkt 
pieclges  also  are  removed/'  But  hue  the  defendinl 
1m6  given  new  bail ;  which  shews  diat  die  pledges  be^ 
low  are  discharged ;  Cdt  otherwise  it  would  be  taneoei-> 
feary  to  give  new  baiL 

JArr  Curiam^  {a)  Rule  absolute. 

if.  B.  Two  other  objectiotis  were  raised  upon  the  aflU 
4bvit ;  one,  that  the  damages  were  laid  in  the  ^edaxu- 
tlbh  in  th^  inferior  court  at  5 1/.,  but  in  the  declittalfdh 
ftuhis  totnrt  at  500/. ;  to  which  it  was  answered  by  the 
Munsd,  ihat  the  verdict  was  only  for  the  lesser  imlH. 
Tbe  2d  objection  was,  that  in  the  declaration  ih  the 
4Mnrt  below  the  venue  was  Thombinyy  but  in  die  d^ 
ibrnrdoa  htrt  Marsk/kld ;  and  the  answer  given  to  that 
Hfib^  that  both  venues  were  within  the  jurisdicdon  of 
Kke  inferioir  coutt. 

(t)  Dampicr  }.  wa^  absent. 


The  King  against  Helps.  ^««*^> 

A  <X)BIMITMENT  for  dog-stealing,  directed  to  the  ^  commHnient 

•XX  ,  .  -1     1  ^    t       •  ^  for  non  pijr* 

constable  and  the  governor  of  the  house  of  cor-  mentofape- 
jMfAtit^  CoUbath'Jleldsj  was  teturtied  iipon  a  habeas  TUuL^^dS"" 
t50fpti8»  to  die  *ect  following :  Tii  "cj^ 

stealing  act  J 
which  penalty 
fi  to  lie^dy  Italf  to  the  inforAier  and  Inlf  to  the  poo^  of  the  parfih  where  the  offence  if 
committed,  is  good,  if  it  shew  who  the  inforiner  is  and  what  the  j>arish,  although  opon  ths 
^otfttction,  as  ft  h  i^aiced  in  the  comtnirttietit,  the  iifirmtr  is  mi  named^  and  tht  josticea 
oohr  adiuffge  the  penatty  to  he  off  lied  in  such  mMnner  as  the  law  direets. 

The  justices  need  not  Ipon  the  coflricUon  adjudge  that  U  the  penalty  b«  not  forthwith 
fAid,  the  offender  thall  be  committed,  See.  but  may,  after  aiBrmaooe  of  the  coofictiMl 
afto.  appeal,  commit  the  offender  for  refasiog  to  pay  the  penalty. 


Help*. 


332  CASES  IN  MICHAELMAS  TERM 

1814.  Middlesex  (ff.)     Whereas  Bryan  Helps^  late  of  the 

"""■^         parish  of  Paddingicm^  in  the  county  of  Middlesex^  came 
iigaittti         before  us,  P.  N,  and  G.  P.,   two  of  his.majestj^s  jus- 
tices of  the  peace  in  and  for  the  said  county,  and  was 
charged,  and  convicted  before  us  the  said  justices,  at 
MarWorough-street  in  the  said  county,,  on  the    ist  of 
Jujte  1 8 14,  upon  the  oaths  of  /.  Wilson  and  others,  of 
having,   on  the  i6th  of  May  18 14,  at  the  parish  of 
Paddington  in   the  said  county,  unlawfully   stolen  a 
certain  dog  of  the  spaniel  kind,  the  property  of  the 
said  /.  /fl,  &om  one  Jl  T.  G.,  being  a  person  entrusted 
by  the  said  /.  W^  the  owner  thereof,  with  the  said 
dog,  contrary  to  a  certain  act  of  parliament,  &c.  (a);  for 
which  offence  we  the  said  two  justices  did  order  and 
adjudge  the  said  B.  Helps  to  forfeit  and  pay  the  sum  of 
30/.  of  lawful  nione}',  &c.  to  be  applied  in  such  manner 
as  the  law  direetSy  and  which  the  said  B.  Helps  did 
neglect  and  refuse  to  pay,  and  did  enter  into  a  recog- 
nizance before  us  the  said  justices  with  two  sufficient 
sureties  for  his  personal  appearance  at  the  then  next 
general  quarter  sessions  of  the  peace  to  be  holden  for 
the  said  county  of  Middlesex^  then  and  there  to  prose- 
cute his  appeal  with  effect  to  the  said  conviction,  and 
to  abide  the  order  of,  and  pay  such  costs  as  should  be 
awarded  by  the  justices  at  such  quarter  sessions,  and  at 
which    said  quarter   sessions  the  appeal   of  the  said 
B.  Helps  was  heard,  and  what  was  alleged  by  the  re- 
spective parties,  their  counsel,  and  witnesses,  in  and 
concerning  the  premises,  and  it  was  ordered  by  tbe 
Court  that  the  said  conviction  bf ,  and  the  same  was 
then  and  there  affirmed ;  and  k  was  further  ordered 

{a)  xo  G  5.  f,it. 
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that  the  said  B,  Helps  should  forthwith  pay  or  cause        1814. 
to  be  paid  unto  John  Tapper  the  informer  in  that  be-        " 

TK*  IT 

half  61,  6s.  for  the  costs  and  chargoe  by  him  incurred  hxmhu 
in  defending  the  said  appeal,  which  said  penalty  of 
30/.  the  said  B.  Helps  doth  neglect  and  refuse  to  pay, 
or  cause  to  be  paid,  and  also  doth  neglect  and  refuse 
to  pay  the  said  sum  of  6L  65.,  thereby  disobeying  the 
order  of  the  said  Court :  these  are  therefore,  in  his 
xmyest/s  name,  to  command  you,  the  said  constable, 
to  take,  &C.  and  you  the  said  governor,  to  receive  the 
body  of  the  said  B.  Helps  into  your  custody,  and  him 
cafely  keep  without  bail  or  mainprize  for  six  calendar 
months,  or  until  the  said  penalty  of  30/.  shall  be  paid, 
&c  Dated  the  4th  of  JVbv.  1814,  under  the  hands  and 
seals  of  the  said  justices. 

Scarlett  and  Andrews  took  exception  to  this  com- 
mitment, that  as  the  statute  directs  the  penalty  to  be 
paid,  one  moiety  to  the  informer  and  the  other  moiety 
to  the  poor  of  the  parish  where  the  offence  shall  be 
committed,  it  should  have  been  shewn  by  the  convic- 
tion who  is  the  informer;  and  then  the  adjudication 
that  the  penalty  should  be  applied  as  the  law  directs 
would,  according  to  Regina  v.  Bartlett  (a),  have  been 
well  enough.  But  Rex  v.  Seale  (A)  has  decided  that  if 
the  person  to  whom  any  proportion  of  the  penalty  is 
given  be  not  ascertained  in  the  conviction,  it  is  ilL 
Also  the  justices  should  have  adjudged  in  the  convic- 
tion that  if  the  penalty  were  not  forthwith  paid,  the 
offender  should  be  committed,  &c.,  for  so  the  statute 
directs ;  and  it  was  said  by  the  Court  in  B£x  v.  Dimp- 

(a)  Salk.  383.  ib)  8  East,  568. 

sey^ 
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1S14*       *9^{^)b  A#l  *r« Judgment  is  SB  entire  thin^.and  ear 
'  pavt  of  it  oaniiot  be  inven  a|  one  tim&  and  anotker  at  m 

Mtknti  anbtequent  time;''  but  here  the  justices  haye  waited  te 
■uJoe  one  part  of  Htsm  abdication  unlil  after  the 
iqppeai 

Th0  JUorttejf^Genmd  and  Adclpkusj  eontrl,  cspap 
tended  that  the  defect,  if  it  were  one^  of  not  namiiy 
the  informer  in  the  convictiouy  was  cured  by  a  sufase- 
jq|ttent  part  of  this  oominitment^  which  pointa  out  ^Hbo 
the  {nfiiNrmer  is;  for  it  directs  the  defendant  to  pa;  six 
guineas  to  Tapper  the  informer.  Therefore,  taking  tiM 
whole  coimnitment  tqgether,  both  the  informer  and  tiM 
parish  to  whom  the  penalty  is  given,  are  ascertained 
and  if  so,  the  justices  adjudging  the  penal^  to  be  qp» 
plied  as  the  law  directs,  is  ex  concessb  sufficient  And 
the  answer  to  the  other  objection  is,  that  the  defo^ 
ant  is  not  committed  upon  the  original  conviction  mitil 
after  the  appeal,  and  must  have  be^i  summoned  agnik 


■->.■ 


In  reply  it  was  urged,  that  to  warranty  iaoomoiitm^ 
diere  must  be  a  lawful  conviction,  for  though  the  sta- 
tute as  to  the  conviction  takes  away  a  certiorari,  yet  t^ 
commitment  must  contain  lawfid  cause. .  And  in  Hf. 
Groeucelfs  case  (b)  it  was  resolved,  **  that  the  cause,  of 
commitment  ought  to  be  certaioi  tp  the  eqd  that  ^ 
party  may  know  for  what  he  suflb^  and  hqw  hjc  vusf 
regain  his  liber^.''    But  if  the  conviction  do  iffft  jf^ 
out  the^  informer,  how  can  the  party  know  to  wbog}^ 
is  to  pay  the  penalty,  and  r^;ain  his  liberty?    And  the 
conviction  cWQOt  be  helped  by  matter  defiors;  sf^Att 

-'  "I » "  ■  i* 
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the  informer  being  named  in  a  rabfiequent  part  of  this        rti4. 
commitment  will  not  remedy  it. 


Lord  Ellenborouor  C.  S.  If  the  conviction  formed 
a  stage  of  this  proceeding  at  which  we  were  to  st<q>, 
in  order  to  look  into  its  sufficiency  or  insufficiency,  I 
should  probably  be  of  opinion  that  it  onght  to  pohit  out 
tiM  informer.     But  we  cannot  cdnsidep  the  case  upon 
the  conviction;  the  statute  has  taken  away  the  cer- 
tiorari; we  cannot  intend  that  the  original  did  not 
contain  something  more;  we  can  only  look  to  this  ulti- 
mate proceeding.     Looking,  then,  at  that  alone  whidi 
IS  before  us,  we  find  when  we  cone  to  the  affirmance  of 
the  conviction  upon  appeal^  that  it  does  $fpesuf  with 
sufficient  certainty  who  the  informer  is.    By  the  ulti« 
mate  adjudication  both  the  parish  and  the  name  of  the 
informer  are  supplied. 

Le  Blanc  J.  The  statute  enacts  that  no  proceedings 
touching  the  conviction  of  any  offender  against  the  act 
shall  be  quashed  for  want  of  form,  or  removed  by  cer- 
tiorari. The  question,  then,  is  upon  the  commitment, 
whether  the  party  is  committed  for  further  time  than 
was  necessary,  or  has  notice  what  to  do  in  order  to 
procure  his  liberty.  He  is  committed  for  six  months, 
or  lUitQ  the  penalty  shall  be  paid;  and  I  think  he  has 
notice  upon  the  whole  commitment  who  is  the  informer 
and  which  is  the  parish  to  whom  the  penalty  is  to  be 
paid. 

Batlet  J.  This  is  not  a  commitment  which  in  it- 
self comprizes  the  conviction  of  the  offender,  but  the 
^MMRitnient  recites  some  other  convietidxk    And  in 

that 
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1 8 14.  that  «^ital  it  h  not  necessary  tBat  every  thing  shoald 

*~~~  be  stated  which  is  requisite  in  the  conviction  itaifiL 

raw%t  Therefore  when  the  recital  states  that  he  was  convicted 


Hi 
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in  a  penalty,  to  be  applied  in  such  manner  as  the  law 
directs,  that  is  perfectly  consistent  with  its  being  more 
Iiarticularly  specified  in  the  conviction  itself  to  whom 
the  penalty  is  to  be  distributed. 

f^er  Ct0iamf  (a)  Prisoner  remanded* 

(«)  Dgmpier  J.  was  absent. 


MEMORANDUM. 

DURING  the  term  John  Bernard  Bosanguet^  Esq. 
was  called  Serjeant,  and  gave  for  his  motto^  Aniiquam 
exquirite  matrem. 


£ND  OF  MICHAELMAS  TEBM. 
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CASES 

ARGUED  AND  DETERMINED 


IN    THE 


Court  of  KING'S   BENCH, 


IN 


Hilary  Term, 


b  the  Fifty-fifth  Year  of  the  Reign  of  G£obg£  III. 


HuLLHAN  and  another  against  Whitmore.  (a)    Monitty. 

Same  against  Scott, 

A  SSUMPSIT  on  a  policy  of  assuraaoe^  dstecl  the    a  ticencf  arrant- 

^■^        -*_-  ,  iiiCd  upon  the  rc- 

7th  of  remuary  1809,   on  goods  on  board  the    presentation  of 
Vema^  at  and  fr<Mn  London  to  any  port  or  pkce  ia   ^diffbrent^ij/ 
Holland  or  Zealand.     The  first  count  avmred  that   {"*  mcrchanti 

for  permitting  % 

ihe  poli<7  was  effected  by  the  plaintifis  as  the  agenti    (hip  (by  name) 

to  proceed  under 
any  colours,  ez« 
ccptthe  French,  with  a  cargo  of  such  goods  as  were  permitted  by  an  order  in  council  to 
be  ciported  from  London  to  any  ports  within  certain  limits,  the  whole  of  the  countrf 
within  those  limits  being  in  hostility  with  this  country,  was  held  to  protect  the  property 
of  an  alien  enemy  residing  in  the  hostile  eountry,  shipped  on  his  account  in  this  country  2 
and  thcrefote  m  insurance  for  his  benefit  was  held  legaL 

(d)  Cause  was  shewn  at  Serjeant's  Inn  before  this  term.  The  report 
«r  this  cate  is  taken  from  the  notes  of  a  gentleman  at  tht  bar  who  was 
«D  kind  as  to  attend  in  our  ai)&cnce. 

Voi..Iir.  A  a  'and 
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1815.        and  by  the  orders  of  Cornelius  Noletj  and  that  the  ifi* 
V,  terest  was  in  him;  the  second,  that  the  interest  was  in 

HULLMAK 

agaiiut  the  plaintiffs.  Loss  by  capture.  At  the  trial  before 
Lord  EOenborougM  C.  J.,  at  the  London  sitt&gs  after 
last  Trinity  term,  the  material  facts  were  these: 

Nokty  who  was  the  owner  of  the  Fenvg^  was  a  DutA 
merchant,    resident  in  Holland;    the  plaindffi  were 
British  merchants,  resident  in  Ijondon^  and  by  Nolets 
directions  purchased  and  shipped^,  on  his  account,,  ob 
board  the  Venus,  a  quantity  of  coffee  and  logwood, 
with  which  she  sailed,  on  the  15  th  of  jR?5ruary  1809, 
for  Zirczee  in  Holland^  under  a  licence.     This  licence 
was  obtained,  in  pursuance  of  an  order  in  council, 
by  one  W.  Finky  the  broker  of  the  plaintifl^   who 
was  employed  by  them  to  procure  it;  and  it  recitbd 
<*  that  it  had  been  represented  to  the    privy  coun- 
cil by  W.  Vink  on  behalf  of  different  British  merchant, 
Uiat  they  were  desirous  of  obtaining  a  licence  for  per- 
mitting the   Venus,  Jan  Pieters,  master,    to  proceed 
nnder  any  colours  except  the  French,  with  a  cargo  of 
such  goods  as  were  permitted  by  virtue  of  an  order  in 
council  of  the  iiih  Norvcniber  1807  to   be  exported, 
firom  London  to  any  port  between  the  Texel  and  ScheUt 
inclusive,  with  permission  to  include  a  quantity  of  fo- 
reign and  priae  colonial  produce  and  cofiee;*'  and  the 
licence  was  granted  ^^  for  the  purposes  set  forth  in  the 
order  of  council,  and  directed  the  eonmiander  of  all 
ships  of  war  to  suffer  her  to  proceed  as  aforesaid,  not- 
withstanding all  the  documents  which  accompany  the 
ship  and  cargo  may  represent  the  same  to  be  destined 
toany    other  hostile  or  neutral  port.'*     The  ship  and 
cargo  were  captured  on  the  voyage,  off  the  coast  of 
HoUandj  and  there  was  afterwards  a  recapture  of  the 

II  ab^ 
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skip  and  part  of  tlie  cargo.     A  verdiet  was  found  for         1815. 
the  plaintiffs.  ,,"'      * 

A  rule  nisi  for  setting  it  aside  having  been  obtained  in         agaimr 
the  last  term,  upon  the  ground  that  the  licence  was  in-» 
sufficient  to  cover  the  propertj  of  Nolet^  an  alien  enemy^ 
the  case  was  argued  by  Park^  ScarUti,  and  Barnexoallf 
against  the  rule,  and  by  the  Attomer^General  and  Carr. 
in  support  of  it. ,    The  subject  was  discussed  at  much 
length ;  but  as  the  arguments  upon  it  have  of  late  been 
frequently  noticed,  and  are,  for  the  most  part,  to  be 
found  in  several  of  the  cases  which  were  cited,  it  is  con- 
ceived that  a  reference  to  those  cases  will  be  sufficient* 
On  the  one  side,  in  support  of  the  rule,  the  decisions  of 
this  Court  in  Mennett  v.  Bon/iam  (a),  Flindt  v.  Crokatt{b\ 
and  Flindt  v«  Scott  (c),  were  cited ;  also  from  the  Admi-^ 
ralty  Court  the  cases  of  the  Hqffjtung  {d),    Cosmopo* 
Ute{e)y  Joiige  Johannes  {f\  Jonge  Klas$ina{g\  Jonge 
Aretid  (A),  Josephine  {i\  and  Hendrick  {k)*      On  the 
other  side  it  was  said  that  the  judgment  of  this  Court 
in  the  three  cases  above  cited  had  been  reversed  in  the 
Exchequer-chamber  (/),  and  the  judgment  of  the  Court 
of  Error  was  read;  and  Uspcrricha  v.  Noble {m)^  Morgan 
T.  Oswald  {n)i  and  Robinson  v.  Touray{o\  were  relied 
on.    It  was  also  stated  that  in  this  very  case  die  prize-* 
court  had  decreed  restitution  of  the  cargo^ 

Ldrd  Ellenborough  C.  J.  This  qaestion  has  been 
argued  ve^  fully  and  very  ably,  and  I  am  not  sorry 
that  all  the  cases  have  been  brought  under  review ;  for 

(«)  25  East,  477.  (*)  -^'V.  521.  (f)  Ihid,  5%S' 

(d)  %  Jioh.  Adm.  Rep,  163.  {i)  4  Rob.  8.  (/)  Ibid.  7.6^ 

(X)  5  Roh.  497.  (h)  Ibid.  #4.  (/)  I  Ait^H^  Rep,  313. 

(k)  Jhid,  yi^  (/)  Sec  Flindt  t.  Scottf  5  Tsuiu  674. 

IJn)  1 3  £«/,  33a.  («)  3  Taun.  SS^  {•)  tM,&S,  %iy. 
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1 8 1 5*        if  what  we  shall  now  do  shall  not  be  found  in  concurrence 
^]  with  some  of  those  cases,  at  least  it  will  be  consiifeidl 

HULLMAS 

i^aiHsi        as  the  result  of  our  judgnleiit  after  a  review  of  them 
alL     It  appears  tx>  me  that  our  decmon  xn  this  caie 
will  be  borne  out  by  the  authority  of  Bvbifuom  ▼> 
Tourayj  end  by  a  fiur,  pkun,  and  naked  interpretaticni 
of  die  licence ;  which  seiNn*  td  me  to  e<>iitanplate  m 
alien  interest  in  the  saliject»matter  td  be  etpcwtei. 
T%ere  can  be  Hb  doubt  but  tfaieU;  the  crown  inay  reitift 
ito  tigits;  the  question  is,  whether  the  Crown  hm  86 
done,  and  Iodised  this  adventure.    And  it  appears  t6 
m^  upon  referring  to  the  wt^rds  of  tht  Keeno^  that 
they  do  not  admit  of  any  other  interpretation.    Tbt 
licence  statds  it  to  be  an  adventure  to  hostile  pmli; 
that  is,  lo  any  potts  widiill  certaih  hostile  limits;  it 
admits  of  any  hostile  Sag  but  the  Fi-enck  s  the  adveft* 
tare  is  tt>  be  in  a  vessd  oiu,  paitiCukur  name/  and  widi 
a  particular  insbtef ,  under  any  6ag  except  the  t^tendL 
The  licence  is  sought  on  bdialf  oi  diffet^at  BriOik 
merdlants;  and  the  plaintiiib  answer  that  desoriptioa; 
and  it  is  not  restrained  as  t^  any  particular  detoriptkMi 
sf  pert&ns  to  whom  the  oai^  ^ali  bdoag,  but  b  kft 
,lqpen  and  unlimited;  therefore  the  caigo  may  bding 
to  any  description  of  persomi,  unless  thai  be  qttlifisd 
by  other  parts  of  this  lioenee*    I  cannot  adopt  tk 
phrase  which  has  been  used  in  argument,  that  as  there 
are  no  express  words  permitting  an  aUen  inteitss^  we 
cannot  decide  in  &vour  of  it,  except  upon  inevitabb 
inference  to  be  drawn  from  the  licence;  thephsan 
cannot  be  predicated  of  such  a  subject;  there  is  nol^ 
properly  spieaking,  any  inference  which  must  Deceassrflj 
and  inevitably  be  drawn  by  aU  mankind*    The  vki 
of  each  individual  must  draw  its  own  inference;  and 

5  Iww 
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hf^  it  i§  Bvbmdtied  to  us  to  draw  the  infiaresce;  axii        if  i {• 
that  whieh  I  draw  from  the  words  of  tte  tieeaqe  k^  that 


It  18  a  bceuce  to  permit  Ae  Femis,  J.  JriiUrs  vaslar,        i^gahst 


to  proceed  under  any  colours  eaiLcq)t  tlie  Frenehj  with  a 
certain  caigo  from  London  to  any  port  betweaa  tfaa 
Tcxel  Mid  SdidH.  It  Umks  tke  vessel  by  nasiie^  ;uul 
djQBcr3)e8  the  sprt  of  cargo;  and  ^  adventure  was 
bcaeficial  to  the  BritiA  mercbants,  an  whose  b^alf 
the  licence  was  granted,  if  not  m  otiier  respects  at  leaiH 
in  the  way  of  commission:  the  licence  looks  to  an  ex- 
portation of  our  surplus  produce  to  a  hostile  country; 
it  [esiLteiids  to  a  vessel  under  any  hostile  flag  except  &a 
flench.  .As  it  h^s  interposed  only  certain 'cheoks,  \fk 
\f,  not  fiur  to  conclude  ^  to  odner  points  where  it  is  left 
opoif  that  no  other  restvi^Uitswf  re  i^teod^?  T^eot)« 
jiipt  is  to  procure  a  ship*lp^  of  ^;oods  aad  colonial 
produce  to  be  exported  out  of  this  e^ui^try;  the  |pr<Mrt 
is  somewhat  more  epen  than  t]|e  prayer;  the  pray^  is 
i^iade  an  behalf  of  different  Hhiii^  merchant^  but  the- 
gm&t  \%  for  ^  purposes  set  forthf  that  is,  for  a  parti* 
cnlfur  ship  to  proceed  with  n  c^rgo  to  hostile  ports; 
mid  it  is  not  (^m^ed  tP  an  exportation  of  a  cargo  the 
pr^PQr^  gf  JSritiA  merchaats,  on  whose  behalf  it  was 
(BfsgiM  ivcp  The  terms  then  being  general,  and  no 
restiietioaii  being  interposed,  the  croi^  must  be  taken 
te  ha39e  authorized  the  exportatimi,  al^ougfa  it  dmuld 
appear  that  the  property  belonged  to  an  alien.  I  do 
not  aay  in  this  case  that  if  no  PriiUh  sul^ject  had  had 
ang^  ooimection  with  the  adventure^  or  any  interest  in 
%  tiiat  that  would  have  satisfied  the  terms  of  the 
lioenoe ;  but  here  the  plaintifi  arc  the  agents  of  the 
shipper,  and,  as  such,  connected  with  ^  adventure, 
ypou  the  authority  of  BoUnsm  v.  Tmamyj  I  my  thia 

4^3  licence 
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i8i5.  licence  is  not  restrained  personally  to  any  particular 
*  class  of  persons;  it  is  for  a  particular   ship,  except 

ax^iuist  under  a  French  nag,  to  proceed  to  enemies  ports  within 
certain  limits ;  and,  if  so,  the  crown  must  have  con- 
templated other  than  British  interests ;  for  whose  pro* 
pcrty  could  it  be  in  order  to  secure  an  importation  into 
an  enemy's  country,  but  that  of  an  alien  enemy?  It 
appears  to  me,  therefore,  that  this  adventure  was  meant 
to  be  protected  by  the  licence* 

L£  Bjlanx  J.  I  perfectly  agree  with  my  Lord  that 
tlie  verdict  is  right,  and  that  this  rule  ought  to  be  dis* 
charged,  flliis  is  an  insurance  upon  goods  on  board 
the  Vcnus^  upon  a  voyage  from  London  to  any  ports  in 
Holland  or  Zealand^  The  ship  saOed  under  a  licence 
granted  upon  a  representation  made  by  the  agent  of 
the  plaintiffs,  on  behalf  of  different  British  merchanti^ 
for  permiting  the  ship  to  proceed  under  any  colours^ 
except  the  FreruA,  with  a  specified  cargo,  from  Londm 
to  any  port  between  the  Textl  and  Scheldt.  The  ship 
and  goods  were  captured  in  that  voyage.  And  the 
question  arises  on  the  count  which  avers  the  goods  to 
be  the  property  of  Nolet^  an  aliai  enemy.  The  ques- 
tion comes  to  thi^,  whether  or  not  the  government  of 
thiB  country,  in  granting  this  licence,  meant  to  protect 
t|iat  which  has  been  done  in  this  case..  It  ia  to  bt 
ci)served,  that  this  is  not  a  licence  to  any  particular 
persons  to  export  their  goods ;  it  states  a  petition  by 
Vink  on  behalf  of  different  British  merchants;  but  the 
prayer  is  for  permitting  a  particular  ship  to  proceed 
imder  any  colours,  except  the  French^  with  a  cargo  of 
goods  to  be  exported  from  London  to  any  port  between 
tbe  Texel  zndSchekU/  and  the  grant  is  to  that  effect,  and 

Autbo* 
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«ithorizes  the  vessel  to  proceed  on  such  voyage.    On         1815* 
behalf  of  the  defendant  it  must  be  shewn  to  the  Court      „ 

Hull  MA  (f 

Aat  this  licence  ou^t  to  be  limited  to  British  mer«*  ^^  tgaitut 
«chants  only  to  export  goods  which  were  the  property  of 
such  British  merchants  at  the  time  of  exportation; 
but  it  does  not  seem  to  me  that  this  licence  ought  so 
to  be  limited.  The'Iicence  is  silent  as  to  the  propeity 
of  the  cargo  to  whom  it  ought  to  belong;  that  being 
so,  it  may  be  &irly  asked,  when  we  consider  the  object 
of  this  licence,  what  difference  it  can  make  whether 
the  cargo  is  the  property  of  an  alien  enemy  at  the  time 
of  Its  exportation  from  the  ports  of  this  country,  or 
whether  it  becomes  so  upon  its  arrival  at  the  port  of 
destination  in  the  foreign  country.  If  there  be  no 
Teal  difference,  as  it  affects  the  purposes  of  the  licence 
ihen  the  case  of  Robinson  v.  Tauray  does  not  differ  in 
principle  from  this.  That  was  a  licence  on  the  petition 
of  a  British  merchant  to  import  into  this  country  a 
cafgo  from  a  foreign  country  in  hostility  with  this,  and 
Ae  cargo  was  the  property  of  an  alien  enemy,  a  sub^ 
ject  of  that  country;  nevertheless  it  was  considered 
that  the  licence  protected  the  importation  of  it  into  this 
GOitntry,  not  being  confined  to  the  British  mer- 
chant; and  if  that  licence  was  held  good  to  protect 
such  a  cargo,  so  ought  this,  which  authorizes  the 
exporting  a  cargo  to  a  hostile  country.  So  tax  it  ap- 
pears to  me  that  the  principle  of  that  case  is  an  autho** 
xiQr  upon  the  present  question. 

Batley  J.  This  case  has  been  so  fully  entered  into 
by  my  Lord  and  my  Brother  Le  Blanc,  that  I  cannot 
jidd  any  thing.  I  think  the  true  construction  of  the 
18  this,  that  it  was  not  intended  to  impose  any 

A  a  4  rettrio 


344 


1815. 


HOLI.MAN 

agmnst 

WUITMORS. 


CASES  IN  HILARY  TERM 

restriction  as  to  whom  the  property  should  belong. 
The  case  of  Robinson  v.  Touray  would  be  suiBcioit 
upon  this  point,  but  there  are  pthcr  cases  in  C  P.  to 
the  same  eScct*  {a) 


Pampier  J.  That  also  seems  to  me  to  be  the  true 
construction  of  the  licence :  a  consignment  to  a  hostile 
country  would  naturally  be  a  hostile  interest,  and  there 
]«  so  much  generality  in  the  terms  of  the  licence  as  to 
make  it  not  an  unreasonable  construction  that  a  hostile 
interest  was  contemplated. 

Rule  discharged. 

(«)  See  Morgan  ▼>  Oiwaid,  3  Taun  554.    Feise  t.  Bell,  4  Tamk  4. 


Cox  and  Others  against  Piientjce.  (a) 

ASSUMPSIT.     Tbe  pkintiffii  declared  that  in 

sideration  that  they  would  buy  of  the  defendant  a 
bar  of  silver,  the  defendant  undertook  that  it  oomaiiifid 
4  oz.,  whereas  it  contained  only  2  o^  There  isfcre  othor- 
special  counts,  with  the  money  counts.  Plea,  iio&* 
assumpsit.  At  the  trial  before  Lord  EUenborough  C»  J^ 
at  the  London  sittings  the  c^c  was  this : 
.  The  plainti£Ps  were  gold  refiners>  and  the  H^fewi^aw^ 
was  a  watchmaker,  and  had  a  correspondent  at  GibraUar^ 


Moniay, 
Jm.  23d. 

Where  drfend- 
anc  receiTcd 
from  hisprincU 
pal  abroad  a  bar 
or  silver,  and 
took  it  to  pUin- 
tifr«,  who 
melted  it,  and 
sent  a  piece  to 
in  assaverto  be 
assayed  at  de- 
frn Hani's  cx- 
pcrcc,  and 
raid  a  price  for 
t!ie  bar  to  de- 
fendant, ii  tor 
thf  sipmucr  of 

ouMcs  of  silvtri  which  by  the  assay  it  was  calculated  to  ooDttin,  which  BnTObcr  WM  aftww 
WLi-Js  Ui^cuvrred  to  exceed  :he  true  number  :  Held  that  plaintiifs  mighci  after  haTifif 
oHcred  to  lec.rn  the  bar,  have  money  had  and  received  against  defendant  for  the  price 
thus  paid  to  iiin:  iinricr  a  n^i^take,  although  defendant  had  forwarded  his  accouDt  to 
his  piincipal,  and  ia  it  ba4  placad  the  price  reeeiTed  to  the  credit  of  bis 


(tf)  Cause  was  shewn  at  Serjeant's  Inn  before  this  term.    Tlie  report 
«f  this  ease  i*  taken  frem  the  notes  of  a^cntlfnian  ^  the  b«r,  mbm  «w 

so  ii£d  a»  to  attend  in  our  absence* 

firoiQ 
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froinwIu>m  be  was  in  tliehal)it  of  receiving  biokm  'i^i;« 

His  coiTespondent  remitted  to  him  a  bar  of  oHert  -^ 

Cox 

which  he  carried  to  the  plaintiffs'  house,  and  they  agaiaa 
npualted  it  down  in  his  pretence.  The  plaintiffs  after-  ^**^*c** 
wards  procur^  it  to  be  assayed  by  a  third  person,  who 
was  paid  by  the  defendant;  and  the  plaintifia  paid  to 
the  defendant  882.  and  a  fraction,  the  supposed  value  of 
the  silver,  according  to  the  assay-master's  oertificate* 
The  defendant  informed  his  correq)ondent  of  what  had 
been  done,  and  credited  him  in  his  account  with  the 
amount.  The  plaintiffs  sold  the  silver  to  a  house  at 
^Birmingham,  who  afterwards  returned  it,  repres^itii^ 
that  it  did  not  answer  the  assay ;  upon  which  the  plaia** 
ti£b  applied  to  the  defendant  for  a  return  of  the  money^ 
offiering  to  return  him  the  silver ;  but  th^  defendant  re* 
fused  to  returu  the  money,  on  the  ground  that  he  had 
forwarded  hifs  account  to  his  correspondent,  in  which 
he  had  credited  him  with  the  fuU  sum*  It  appeared^ 
however,  that  the  account  was  still  unaetlkd  between 
thcao.  Tbo  assay-master  proved  that  he  received  a 
flBiaU  i^ece  of  the  silver  for  the  purpose  of  assaying  it; 
that  he  by  his  assay  made  the  whok  408.,  whereas 
ao&  7  dwts.  was  the  true  asiay.  A  verdict  was  found 
for  the  plaintiffs  for  the  difference  in  value  betweoi  the 
supposed  and  true  weight,  with  Uborty  to  the  defendant 
to  move  for  a  nonsuit  A  rule  nisi  was  accordingly  ob- 
tained in  Michaelmas  term  up<m  two  grounds;  ist,  that 
the  action  would  not  lie  at  all  even  supposing  it  to  have 
been  brought  against  the  defendant's  principal ;  adly, 
supposing  it  would  lie  against  his  principal,  yet  it 
vrould  not  against  the  defendant,  who  was  merely  an 
Hgent,  'and  whose  situation  had  been  altered  between 

the 
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1 8 15*        the  time  of  the  sale  and  action  by  his  haying  accounted 
for  the  sale  money  with  his  principaL 


Cox 

cgaha 
PlUNTlCB* 


Tke  AUomet^eneraly  Park^  and  Marryat  shewed 
cause^  and  upon  the  first  point  they  argued  that  hefe 
the  mist&ke,  admitting  there  was  no  fraud,  was  caused 
by  the  error  of  the  assay-master ;  who,  b^ing  paid  by  the 
sdiler, '  was  to  be  considered  rather  as  the  seller's  agent 
than  the  agent  of  the  plauitiffi.     If  so^  then  it  is  the 
same  thing  as  if  the  seller  himself  had  made  the  assay, 
and  is  like  the  case  of  a  sale  by  sample,  where  there  is 
always  an  implied  warranty  from  the  seller  that  the 
whole  article  shall  correspond  with  the  sample.     And 
such  an  implied  warranty  will  sustain  the  special  counts. 
But  supposing,  tiie  assay-master  to  be  the  commoB 
agent  of  both  parties,  then  it  is  like  the  case  of  money 
paid  under  a  mistake  of  the  fact,  and  may  be  recovered 
under  the  common  counts.     Upon  tiie  second  point 
they  denie^  that  the  defendant  was,  at  the  time  of  ao» 
tion  brought,  to  be  considered  merely  as  an  agent,  there 
being  nothing  to  shew  that  at  that  time  his  prindpal 
was  disclosed ;  but  admitting  that  he  was,  the  case  of 
Btdler  ▼•  Harrison  {a)  shews  that  if  this  money  has 
heexi  paid  by  mistake  to  the  agent,  and  has  not  been 
paid  over  by  him  to  his  principal,  it  may  be  recovered 
back  from  him  in  an  action  for  money  had  and  receired^ 
although  he  may  have  placed  it  to  the  account  of  his 
principaL    Therefore  the  alteration  in  the  defendant's 
situation  by  his  having  accounted  for  the  sale  mon^ 
Bf^ylrpa  no  diflference. 

Topping 
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Topping  and  Comyn^  contra,  maintained  that  the  jSi;. 
principal  himiself  would  not  have  been  liable;  for  as  to  ■ 
the  warranty  upon  the  special  counts,  beside  that  the  ^^^^^ 
ease  at  the  trial  proceeded  altogether  upon  the  count  I^k>"tici. 
&r  money  had  and  received,  there  is  no  pretence  for 
Baying  that  the  principal  or  his  agent  held  out  a  sample^ 
as  an  afiirmation  of  the  value  of  the  silver.  The  seller 
at  the  time  of  the  sale  is  ignorant  of  the  value,  and  sub- 
nuts  it  to  the  plaintijB&,  who,  in  order  to  ascertain  it» 
have  recourse  to  a  third  person  of  their  own  choice, 
aod  by  his  assay  the  price  is  fixed*  And  even  if  the 
adler  bad  affirmed  that  it  was  of  a  particular  value,  still| . 
lux^rding  to  Chandelor  v.  Zjopus{a)f  that  would  not 
have  made  him  liable,  unless  he  knew  it  not  to  be  of 
that  valuer  or  warranted  it  to  be  so.  This  then  is  the 
cttse  of  a  simple  sale  between  parties  who  are  to  ascer- 
taiot  each  for  himself  the  value  of  the  thing  sold ;  to 
which  the  maxinit  caveat  emptor,  applies.  The  buyers 
have  fixed  the  price  by  the  estimate  of  their  own  valuer; 
and  there  is  not  any  authority  for  allowing  parties  to  re- 
cover back  money  paid  through  their  own  mistake  and 
laches.  Or  supposing  him  to  be  the  valuer  for  both 
parties,  if  two  persons  agree  to  be  bound  by  the  judg^ 
jnent  of  a  third,  his  judgment  shall  be  conclusive  be« 
tween  them.  In  like  manner  here^  there  being  no 
firatud,  it  shall  be  conclusive.  But  adly,  granting  that 
the  action  would  have  lain  against  the  principal,  it 
would  be  hard  if  the  agent  was  to  r^nain  liable  after  he 
has  accounted  for  the  proceeds  of  the  sale  with  hia 
principaL  BuUer  v.  Harrison  is  no  authority  for  any 
such  position ;  for  it  turned  altogether  upon  the  fraud. 

W  Cn.  J.  4. 
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1 8 15.       Jjmd  lAtnsfield  fpreg  the  due  to  that  dedsioiif  when 
"""^       be  mk9,  '^  Is  h  ccMiscientious  that  tlie  Defendant  sheald 

Cox 

fixama  keep  noney  which  he  has  got  by  their  (the  prindpak) 
miarepreeentation  7^'  And  though  itmaj  besaid  that  the 
defendant  iu  that  case  was  no  party  to  the  firaudf  yet 
when  he  endeavoured  to  retain  the  money  which  he  had 
gotten  through  the  medium  of  a  fraud,  he  made  himidf 
a  party  to  it.  That  case  therefore  is  as  widdy  difierent 
from  thisi  as  fraud  is  from  no  fraud.  Here  the  questicai 
is,  whether  the  agent,  after  having  accounted  with  his 
principal  for  the  proceeds  of  the  sale^  shall  be  forced  by 
the  vendees,  in  consequence  of  their  own  mistake,  to  lid» 
gate,  not  his  own  ri^ts,  but  those  of  his  princqpaL 

Lord  Ellenborough  C  J,    I  take  it  to  be  dear, 
that  an  agent  who  receives  money  for  his  prindpal  is 
liable  as  a  principal  so  long  as  he  stands  in  his  original 
situation ;  and  until  there  has  been  a  change  of  drcnm- 
stancee  by  his  having  paid  over  the  money  to  his  prio* 
cipal,  or  done  something  equivalent  to  it.     Here  it  is 
admitted  that  no  money  has  been  paid  over  by  tbe  Do* 
fendant  to  his  principal,  nor  has  there  been  any  other 
thing  done  by  him  to  create  a  change  of  drcumstanoei. 
The  only  question  then  is,  whetlier  the  action  lies 
against  the  Defendant,  considering  it  as  if  it  were  an 
action  against  the  principal.     Now  this  is  a  case  of 
mutxud  innooenoe  and  equal  error,  which  is  not  an  ua- 
usual  case  for  money  bad  and  received.     Much  of  the 
a|;gument  has  heen  raised  by  the  circunutanoe  of  a  thinl 
person  having  been  introiluced  into  this  transactum; 
bi|t  the  nature  of  the  conuDodity  made  the  interventioB 
of  some  other  standard  th:.n  the  parties' own  judgment 
necessary.    And  whether  t!mt  be  attained  by  means  of 

apair 
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a  pair  of  scales,  or  any  other  common  measure^  or  i8if. 
whether  an  assay-masiter  be  employed  for  the  purpose*,  ' 
being  equally  necessary,  it  can  make  no^di^rence^  ^^^^ 
Let  UB  then  put  tlie  cose  of  parties  agreeing  to  abide  by  P^^^fio'- 
the  weighing  of  any  article  at  any  particular  scales,  and 
in  the  weighing  an  error,  not  perceived  at  the  timcv 
takes  place  froflCi  an  accidental  misrockoning  of  some 
weight,  and  the  thing  is  reported  of  more  weight  than 
it  really  is,  atid  the  price  is  paid  thereupon,  would  not 
in  that  case  money  had  and  received  be  sustainable? 
But  it  has  been  argued,  as  if  the  assay-master's  not  hiv- 
ing the  whole  bar  was  imputable  to  Uie  Jbches  of  the 
plaintiiK.  But  the  assay-moister  might  have  chosen  his 
own  course;  it  was  for  him  to  determine  what  he 
waiited.  If  indeed  he  is  to  be  consid^^  as  the  agent 
ealy  o(  one  party,  I  rather  think  he  was  the  agent  of  the 
defendant ;  but  I  take  him  to  have  been  the  agent  for 
both.  Our  decision  wiU  not  dash  with  the  rule,  caveat 
emptor;  for  here  both  parties  were  under  a  mutual 
error,  neither  of  them  being  to  exercise  nor  exercising 
imy  ja(^;ment  upon  the  subject.  I  think  this  is  the 
proper  case  for  money  had  and  received. 

Lb  Blanc  J.    The  circumstance  of  the  account  be* 
twieen  the  defendant  and  his  principal  b^ing  etill  open  ^ 

without  any  new  credit  given,  does^  I  think,  according 
to  Bullet  V.  Harrison^  dispose  of  the  objection  upon 
Ae  ad  groimd.  That  brings  it  to  the  principal  ques* 
lion.  Now  upon  tbat^  as  a  general  proposition,  it  may 
be  true  that  when  an  article  is  sold,  which  turns  out  to 
be  of  less  value  than  the  price  given  for  it,  die  extra 
price,  if  there  be  no  fraud,  cannot  be  recovered  back. 
Sot  that  is.  a  rule  applicable  only  to  cases  where  the 

thing 
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1 8 15.  thing  is  of  an  arbitrary  value;  and  the  fallacy  Uei  uf 
""""        applying  the  rule  of  law  to  this  case  when  the  thing  if 

Mjahst  not  of  an  arbitrary  value,  but  depends  upcfti  the  quantity 
of  silver  it  contains.  It  is  just  like  the  case  of  a  par* 
chase  of  any  commodity  by  weight,  the  price  of  which 
is  to  be  fixed  by  the  weighing ;  and  if  the  weight  tomt 
out  to  be  less  than  that  paid  for,  can  there  be  a  donbC 
that  the  party  selling  is  bound  to  refund?  So  here  the 
price  was  to  be  fixed  by  the  quantity  of  silver  to  be 
ascertained  by  the  assay  of  the  assay-master** 

Bayley  J.  I  have  no  doubt  that  this  actiM  kt 
money  hod  and  received  will  lie,  and  that  tlie  defendant 
is  liable.  The  assay-master  was  a  middle-miaii ;  or,  if 
he  was  the  agent  of  either,  he  was  more  so  of  the  de- 
fendant than  of  the  plaintiff.  He  rule^  caveat  emptor, 
docs  not  apply  to  this  case;  for  neither  party  exercised 
his  own  judgments  What  did  the  plaintiff  baigaia 
to  buy  and  the  defendant  to  sell?  They  both  under- 
stand that  the  one  agreed  to  buy  and  the  other  to  sdl 
a  bar  containing  such  a  quantity  of  silver,  as  should 
appear  by  the  assay ;  and  the  quanti^  is  fixed  by  the 
assay,  and  paid  for ;  but  through  some  mistake  in  the 
assay  the  bar  turns  out  not  to  contain  the  quantity  re- 
presented, but  a  smaller  quantity.  The  plaintiff  there* 
fore  may  rescind  the  contract,  and  bring  money  had 
and  received,  having  offered  to  return  the  bar  of  silver. 
Upon  the  2d  point,  BuUer  v.  Harrison  is  precisely  in 
point.  That  case  decides  that  if  things  remain  in  the 
same  state^  as  they  did  here,  the  action  will  lie  against 
the  agent. 
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Damfier  J.    It  appears  to  me  that  this  rule  ought        1815. 


Gox 


to  be  discharged.  As  to  the  objection  that  the  defend- 
ant is  the  agent)  as  things  remained  unaltered  between  agahst 
the  agent  and  his  principal,  it  seems  that  the  action 
lies  against  the  agent  As  to  the  principal  point,  it  is 
clear  that  neither  the  one  party  bargained  to  buy  nor 
the  other  to  sell  any  thing  up<Hi  their  own  judgment, 
or  until  the  bar  was  melted  down,  and  assayed  by  the 
assay-master.  The  bargain  was  for  a  bar  of  silver  of 
the  quality  ascertained  by  the  assay-master,  and  it  is 
not  of  that  quality.     It  is  a  case  of  mutual  erron 

Rule  discharged 


Grat^t  against  Da  Costa,  (a)  Mnniaj, 

TTPON  a  rule  for  entering  a  nonsuit,  upon  an  alleged   ^JjJ^*  *hi  this 
variance  at  the  trial  of  this  cause   before  Lord   !i'!l?- "^•y.** 

T.G^^.  or  order 

EUenborough  C.  J.  at  the  London  sittings  after  last  Tn-  ^isi-  value 

,..^,t,    received"  and 

'niitf  term,    the  case  was  this :    the  plamtin  declared  subscribed  by 
that  one  J.  B.  drew  a  bill  of  exchange  on  the  defend*-  ^ay  bc^jUlef  ed 
ant,  by  which  he  requured  him,  three  months  after  date,   j,°  a  wiUf «. 
to  pay  to  T.  G.  B,  or  order  3 1  c/.  ios.Jbr  value  received  change  for 

■^  "^  %/    V  «-  yiitlut  received 

Iff  the  said  J.  B.,  which  the  defendant  accepted,  &c.   hy  tbt  drttwer. 

The  bUl  produced  was  thus :  <^  Three  months  after  date 

pay  to  T.G.B.  or  order  315^  10^.  value  received;** 

and  was  subscribed  J.  B.     And  it  was  contended  that 

here  was  a  variance,  inasmuch  as  <*  value  received''  did 

not  import  value  received  by  J.  B.,  but  value  received 

of  J*  B.  by  the  acceptor. 

(«)  CauM  wu  shewn  «t  Serjeant's  Ion  before  this  term.* 

The 


X>A  Costa. 


35a  CASES  w  HILARY  TERM 

1815.  Tie  Jltomet^Otnerat  and  J.Parke,   who  shewed 

■—"■^        catue^  agneed  that  **  Tsiue  received'*  was  cspaUe  rf 

tf;<»fii/  .  both  senses,  either  Tidue  remTed  by  the  drawee  of  the 
drawer,  or  vidue  receired  by  the  drawer  of  the  pBjet ; 
they  QTged,  however,  that  the  latter  sense  was  the  most 
reasonable,  because^  as  the  drawee  must  know  whether 
he  has  valae  Of  the  drawer  in  his  hands,  it  would  be 
needleirs  to  inform  him.  And  if  the  words  are  capable 
of  both  senses,  it  is  sufficient  that  die  declaration  has 
adopted  one  of  them. 

Park  (with  him  Abbott),  contra,  maintained,  that  ^*  va- 
lue received"  did  not  necessarily  mean  value  received 
by  the  drawer;  for  if  the  bill  had  been  payable  to  the 
drawer's  own  order,  it  would  not  have  so  meant,  but 
must  have(  meant  value  received  by  the  acoeplor.  lliere- 
fore  if  the  declaration  purports  to  set  out  a  bill  of  a 
particular  denomination,  it  is  not  sufficient  to  prove  a 
bill  which  is  capable  of  a  different  denominaticwL 

Lord  Ellebbobough  C  J.  It  appears  to  me  diat 
value  received  is  capable  of  two  interpretations,  htt 
the  more  natond  one  is,  that  die  party  wiio  draws  dbe 
bill  should  inform  the  drawee  of  a  foct  which  be  does 
iiot  know,  than  of  one  of  which  hamusi  be  vrell  awam 
The  wcofds  ^  value  received"  are  not  at  all  material; 
they  mi^t  be  wholly  omitted  in  the  dechumtionf  and 
there  are  several  cases  to  that  effect  (a).  The  mean- 
ing of  them  here  is  that  J.  B.  informs  the  drawee  iimt 
he  draws  upon  him  in  favour  of  7".  G.  B.  becaase  he 
has  received  value  of  T.  G.B.    To  UiH  hiaa  thai  hi 

(tf)  Sec  Jmte  w,  LciwUi,  Saylty  m  JB7//i,  a^  ed.  id.  » (^},  uid  tW 
there  ci(ed. 
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•draws  upon  him,  because  he^  the  drawee^  has  value  in  tBt$« 

■his  hands,  is  to  tell  him  nothing;  therefore  the  first  is  — — 

1.  ,    .  1    .  .  Grant 

the  more  probable  interpretation.  agmna 


Da  Co  it  a. 


Bayley  J.  The  object  of  inserting  the  wonk  ^<  va- 
lue received"  is  to  shew  that  it  is- not  an  accoromoda-» 
tion  bill,  but  made  on  a  valuable  consideration  given 
fcr  it  by  the  payee. 

Per  Curiam,  Rule  discharged. 


Doe,  on  the  Detnise  of  Goodbehere,  against  ^^^* 

^  JM*  13d. 

Be  VAN.  (a) 

EJECTMENT  for  a  messuaffe  and  land  at  Lambeth.  Demise  for 
-  years  to  A,  *n<l 

At  the  trial  before  Heath  J.  at  the  last  Surry  s.  coTenants 

,  ,  .  that  he,  his  ex- 

assizes  the  case  was  this :  ecutors,  admi- 

Goodbehere  by  indenture  of  the  29th  Naoember  1808  anigns,  would 

demised  the  premises  in  question,  being  a  public  houses  bdcluufc"  or^ 

&C.,  to  one  ShaWf  for  a  term  of  years,  and  Shato  cove-  ^^  ®[  ^Jj*"  .*"• 

nahted  that  he,  his  executors,  administrators,  or  assigns,  or  assign  the 

*  ^  premises  to  anf 

'should  not  nor  would  during  the  term  assign  the  inden-  person  whatso. 

,  ,  1    .     .  1        .  .  ever,  without 

'ture,  or  his  or  their  interest  therein,  or  assign,  set,  or  consent  in 

underlet  the  messuage  and  premises,  or  any  part  thereof,  J^^^"^  p.^^,^ 

to  any  person  or  persons  whatsoever,  without  the  con-  Jj?**  *"  "**  *•» 

sent  in  writing  of  the  lessor,  his  executors,  adroinistra-  administrators, 

^tors,  or  assigns.      Proviso^  that  in  case  Shcm^  his  exe^  should  part 

with  his  or 
their  interest 
.  .  contrary  to  his 

covenant  that  lessor  might  re-enter.    S,  deposited  the  lease  as  a  secortty  for  money  bor- 
.  toired,  and  became  bankrapt^  and  the  lease  was  sold  by  direction  of  the  Chancellor  to 
pay  that  debt.    Held  that  the  assignees  under  the  commission  might  assign  the  lease  to 
the  vendee  without  consent  of  lessor. 

•  .         .  * 

(«)  CaoK  wu  (hewn  at  Serjeant's  Inn  before  (hi«  term. 
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cutors,  administrators,  or  assigns,  should  part  with  Im 
or  their  interest  in  the  premises,  or  any  part  thereof^ 
ifgainsi  contrary  to  his  covenant  that  the  lessor  might  re-enter. 
Afterwards  Shaw  deposited  this  lease  with  Whitbread 
and  Co.  as  a  security  for  the  repayment  of  money  bor- 
rowed of  them;  and  becoming  bankrupt,  and  his 
estate  and  effects  being  assigned  by  the  commissioners 
to  liis  assignees,  the  lease  was  upon  the  petition  <^ 
Wkilbread  and  Co.  directed  by  the  Lord  Chancellor  to 
be  sold  in  discharge  of  their  debt,  and  was  accordingly 
sold  to  the  defendant,  and  without  the  consent  of  Good- 
behere  assigned  to  the  defendant  by  tlie  assignees^ 
and  he  entered,  &c.  The  learned  Judge  ruled  that  this 
was  not  a  breach  of  the  proviso  not  to  assign  without 
consent,  &c.  inasmuch  as  the  covenant  did  not  extend 
to  Shaw's  assignees,  they  being  assignees  in  law;  where- 
fore  he  directed  a  nonsuit. 

Knawtys  in  the  last  term  obtained  a  rule  nisi  for 
setting  the  nonsuit  aside,  and  he  said  the  contrary  to 
what  had  been  ruled  at  the  trial  was  determined  in  Sir 
IV.  Mor^%  case  (a) ;  and  Lord  Hardwicke  also  was  of 
opinion  in  Philpot  v.  Hoare  (i),  that  if  the  covenant  in 
that  case  had  named  assigns,  the  assignee  of  the  bank- 
rupt  would  have  been  bound  by  it. 

Best  Serjt.  and  Espinasse  shewed  causey  and  argood 
that  this  proviso  only  applied  to  acts  that  the  party  doei 
volimtarily,  but  not  to  those  that  pass  in  invitum; 
which  distinction  governed  the  decision  of  Doe  v.  Cat' 
ter  (c),  where  all  the  principal  cases  are  collected,  and 

(n)  Cro.  Eliz.  i$.  (*}  %  Ath  %i^  (r)  8  T.  A  57. 
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was  rc^rognized  by  the  Master  of  the  Rolls  in  Weatherall        1 8 1 5. 

V.  Gearing  la).     And  the  same  distinction  will  hold  in        — — 

the  case  of  an  assignment  under  a  commission  of  bank-         egnmt 

ruptcy,  that  being  done  by  virtue  of  the  statute,  and  not 

by  the  act  of  the  party;  and  of  such  opinion  was  Lord 

MaccUsfield  in   Goring  v.  Warner  {b).     In  Amb.  480., 

where  Philpot  v.  Hoare  is  more  fully  reported  than  in 

Aik.^  Lord  Hardwicke  expressly  stated  that  "  he  was 

of  opinion  that  a  covenant  by  a  lessee  not  to  assign 

without  licence  did  not  bind  the  assignee  of  the  lessee 

who  became  bankrupt,  at  law;"  and  the  only  reason 

why  he  set  the  assignment  aside  in  that  case  was  because 

of  the  fraud.     In  Crusoe  v.  Bugby  (c),  which  was  a  co* 

Tenant  *<  not  to  assign,  &c.  or  otherwise  do  or  put  away 

the  indenture  of  demise,"  the  Court  in  giving  judgment 

enumerate  several  modes  by  which  a  term  may  be  put 

away,  and  among  others,  that  *^  the  lessee  becoming 

bankrupt  is  a  doing  or  putting  away;"  but  yet  they 

add,  ^*  none  of  these  amount  to  an  assignment,  or  to  a 

breach  of  the  covenant  or  condition."     Then  if  the 

assignee  of  the  bankrupt  may  take,  without  incurring  a 

forfeiture,  it  follows  that  he  may  assign;  because  he 

takes  nothing  for  his  own  benefit,   but  only  as  the 

channel  of  conveyance  to  the  whole  body  of  creditors ; 

and  therefore  it  would  be  absurd  to  hold  that  he  cannot 

assign.     Also  the  depositing  of  the  lease  originally  with 

Whitbread  and  Co.  was  not  a  forfeiture ;  for  the  courts 

have  always  looked  narrowly  into  these  provisoes ;  and 

bere  are  no  words  that  the  lessee  shall  not  part  mth  the 

indenture^  but  only  that  he  shall  not  part  with  his  into- 

jrest    And  though  the  depositing  this  lease  might  create 

(a)  1%  res.  513.  (b)  7  rin,  85.  //.  9.    a  £f.  Gas,  Ah,  loa 

Ic)  z  mis.  134. 
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an  equitable  mortgage,  in  favour  of  Whitbread  and  Co^ 
it  conveyed  no  legal  interest. 

Krumiys  and  Lcewes  contra,  in  addition  to  the  autho- 
rities mentioned  upon  moving  for    the    rule,    dted 
MoorCj  44.  p/.  1 36,   "  That  a  covenant  by  the  lessee  fee 
him  and  his  assigns  will  bind  his  administrator  '^  yet 
they  said,  an  administrator  is  as  much  an  assignes 
appointed  by  statute,  as  the  assignee  of  a  bankrupt 
And  if  Doe  v.  Carter  bad  decided  that  Carter  mig^ 
ha,ve  assigned^  it  would  have  been  in  point;  but  as  it 
is,  it  only  shews  that  here   the  assignment   to  tht 
assignees,  which  is  by  operation  of  law,  is  not  within  ike 
proviso,  but  not  that  the  assignees  may  assign  without 
the  consent  of  the  lessor.     If  they  may,  this  absurdly 
will  follow,  that  the  assignees  will  be  in  of  a  better 
estate  than  the  bankrupt  himselC     But  in  7  Fin.  85. 
pi.  10.  it  is  laid  down,  "  that  the  law  is  very  dear 
that  the  assignees  are  exactly  in  the  same  place  as  At 
bankrupt,  and  stand  in  his  place  to  every  particular, 
and  any  agreement  entered  into  shall  bind  them."    B 
therefore  the  bankrupt  has  only  a  qualified  estate^  hk 
assignees  can  have  no  more ;  and  thou^  they  may  part 
with  it,  yet  they  must  do  so  in  such  manner  and  iqxm 
such  conditions  as  the  bankrupt  has  agreed  to  da 
There  is  no  question  but  that  they  may  assign ;  theonlf 
question  is  as  to  the  mode  by  which  they  must  exeroK 
their  right.    The  distinction  is,  that  if  the  proviso  ex- 
tend to  the  lessee  only,  then  the  assignees  in  law  are  not 
within  it,  and  they  may  assign  without  oonsait  withooti 
^lcurring  a  forfdture,  Dyer^  6^.  b.  jd.  8.    apd  Out  t. 
Srorni  (a) ;  but  it  is  otherwise  if  they  be  named,  for 

(«)  z  Citf.  Sef.  z/e, 

tfafll 
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then  they  as  well  as  the  lessee  are  bound  by  it     That         181  j. 
was  so  held  in  Roe  v.  Harrison  (a\  which  was  a  covenant        ' 
for  the  lessee,  his  executors  and  administrators,  and  the         againa 
administrator  underlet ;  and  per  BuUer  J.  ^<  this  assign- 
ment is  by  the  act  of  the  party  himself,  and  the  execu- 
tors and  administrators  are  expressly  named  in  the 
covenant."     And  here  the  covenant  names  the  lessee 
and  his  assigns,  and  the  assignment  is  by  the  act  of  the 
assignees ;  so  that  Roe  v.  Harrison  is  expressly  in  point. 
And  no  inconvenience  will  follow  from  holding  the 
assignees  within  this  clause  of  restraint;  because  if  the 
lessor  should  withhold  his  consent  capriciously,  doubt- 
less a  court  of  equity  would  interfere.    Roe  v*.  GaU 
Iters  (b)  has  determined  that  there  is  nothing  unlawful  in 
the  lessor's  imposing  such  a  restraint* 

Lord  Ellenborough  C.  J.  I  had  understood  it  to 
be  a  point  long  settled,  th^t  a  landlord  has  the  power 
c^  restraining  the  alienation  of  his  tenant  by  a  general 
proviso  against  alienation,  which  is  applicable  to  orji- 
nary  cases;  and  that  in  extraordinary  cases,  such  as  th& 
bai^ruptcy  of  his  tenant,  he  may  restrain  the  aliena- 
tion by  an  express  proviso.  We  are  now  upon  the 
consideration  of  a  case  which  has  not  any  express  pro- 
viso^ but  stands  on  the  effect  of  the  ordinary  clause 
restraining  the  tenant,  his  executors,  administrators,  or 
assigns  firom  assigning.  In  Roe  v.  Harrison  the  pro- 
viso extended  to  the  lessee,  his  executors  and  admi- 
nistrators, expresly  restrmning  them  by  name  from 
alienation ;  therefore  it  was  held  that  the  administrator 
oonld  not  assign.     Here  the  question  is  upon  the 
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meaning  of  the  term  assigns,  whether  by  that  term  t^ 
proviso  was  meant  to  have  effect  against  assigns  m  IaW| 
as  it  would  have  against  assigns  by  ^ct  of  the  party^ 
Now  the  Courts  have  construed  it  to  mean  voluntary 
assigns  as  contradistinguished  from  assigns  by  operalioii 
of  law,  and  further  than  that,  that  the  immediate  veor 
dee  froni  the  assignee  in  law  is  not  within  the  proviso; 
the  reason  of  which  is,  that  the  assignee  in  law  cannot 
be  encumbered  with  the  engagement  belonging  to  thci 
property  which  he  takes,  such  as  in  this  case  tl^e  canyr- 
ing  on  the  bankrupt's  trade  in  the  public  house,  which 
is  a  strong  instance.  In  such  cases,  therefore,  the  law 
must  allow  the  assignee  to  divest  himself  of  the  pro- 
perty, and  convert  it  into  a  fund  for  the  benefit  of  the 
creditors.  That  ^',  assigns''  does  not  relate  to  assignee! 
in  law,  I  consider  as  determined  in  Doe  d.  Mitchimtm 
V.  Carter  J  and  Goring  v.  Warner^  but  more  distinctly  in 
Doe  V.  Carter.  Nor  do  I  find  tliat  Boe  v,  Harrmi^ 
impugns  these  authorities,  because  that  passed  entirely 
on  the  ground  of  the  executors  and  administrator! 
being  specially  named.  But  an  executor  is  a  volunteer, 
he  is  at  liberty  to  renounce,  and  an  administrator  if 
wholly  voluntary ;  therefore  it  does  not  follow  firpm  that 
deci^on,  that  *'  assigns"  must  necessarily  comprehend 
such  as  are  involuntary  and  do  not  come  in  by  the  act 
of  the  party,  as  the  assignees  under  a  commission  ^ 
bankruptcy  do  not.  This  case,  therefore,  appears  to 
me  to  be  concluded  by  the  authoriti^  as  well  as  b? 
the  reason  of  the  thing.     Here,  if  the  assignees  might 

of  themselves  assign  the  terms,  they  m|gh(  pjertaiqly  d; 
so  under  the  Chancellor's  order*  • 
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Le  Blanc  J.     There  can  be  no  doubt  that  the  lessor        1815. 
might  have  relieved  hlmselF  from  all  inconvenience  by        ■ 
expressly  providing  in  the  lease  that  if  the  lessee  should         t^ainst 
become  bankrupt,  or  should  deposit  the  lease  with  any        I^^van. 
person,  the  lease  should  be  void.     In  this  case  he  has 
not  so  done,  but  has  contented  himself  with  a  covenant 
from  the  lessee  for  himself,  his  executors,  administra- 
tors, and  assigns,  not  to  assign  the  indenture,  or  pro- 
mises^ without  the  lessor's  consent.     And  the  question 
18,  if  it  be  a  breach  of  covenant  in  the  assignees  of  the 
lessee^  who  has  become  bankrupt,  to  assign  the  lease. 
It  is  clear  that  there  has  been  no  assignment  by  the 
lessee  himself;  it  is  also  clear  that  the  lessee's  becoming 
bankrupt  is  not  a  breach ;  but  the  assignees  under  the 
commission    have   assigned.     They  were   bound  to 
Itfsign,  because  they  took  only  as  trustees  for  the  pur- 
pose of  disposing  of  the  property  to  the  best  advanti^ 
ibr  the  benefit  of  the  creditors;  and  they  were  com- 
pelled under  an  order  of  the  Court  of  Chancery  to  sell 
in  discharge  of  the  debt  of  Whitbread  and  Co,     There^ 
lore  this  was  not  an  assignment  within  the  meaning  of 
the  covenaht,   because  in  Doe  v.  Carter  it  was  con- 
sidered that  an  assignment  under  compulsion  of  law  by 
the  sheriff  to  an  execution-creditor  was  not  within  a 
generiU  covenant  by  the  lessee,  bis  executors,  adminis- 
tnitorsy  and  assigns,  pot  to  assign.     In  this  case  the 
commission  of  bankruptcy  is  a  statutable  execution, 
luod  there  is  not  any  material  difference  between  the 
compulsory  course  und^r  which  the  sale  wa$  made  in 
both  cases.    IU)e  v,  Harrison  is  very  ^tinguishable. 
from  the  present  case,  for  there  the  administrator  being 
expressly  named  in  the  covenant  not  to  let,  did  by  hisi 
91m  l|Ct  underlet ;  he  did  not  come  in  like  the  assigneei^ 

Bb  4  eC 


3tfo  CASES  IN  HILARY  TERM 

1 815.  of  a  bankrupt  under  a  statutable  execution,  and  act 
under  it  by  compulsion  of  law ;  but  being  expressly 

•g^Mst  bound  by.  the  covenant,  it  was  holden  that  he  codd 
only  convey  in  the  same  xnanner  as  his  intestate,  the. 
covenakitor.  But  the  assignees  of  a  bankrupt,  in  like 
manner  as  the  sheriff  are  relieved  from  the  operatioo 
of  the  word  assigns^  because  **  assigns'*  means  ooi^ 
such  as  are  voluntary  assigns.  Therefore^  both  on  the 
authorities  and  upon  principle,  I  think  there  is  no 
doubt 

Bayley  J.    I  think  this  case  admits  of  no  reason- 
able doubt.     If  the  decision  of  Doe  v.  Carter  is  corredf 
this  decision  also  inust  be  supported.     Following  that 
decision,  I-  say,  in  this  case,  tliat  there  has  been  no  such 
assignment  as  was  intended  to  be  guarded  against  by 
this  proviso.    In  Doe  v.  Carter  it  was  decided  thoi  a 
proviso,  that  if  the  lessee^  his  executors,  administratoi^ 
or  assigns,  should  assign,  the  landlord  might  re-enter, 
cont^plated  only  a  voluntaiy  assignment,  and  not  one 
which  passed  in  invitum  of  the  lessee,  and  where  ^ 
party  making  the  assignmait  acted  in  discharge  of  a 
duty  cast  upon  him  by  the  law.    It  has  never  been 
consider^  that  the  lessee's  becoming  bankrupt  was  an 
avoiding  of  the  lease  within  this  proviso;  and  if  it  be 
not,  what  act  has  the  lessee  done  to  avoid  it?  All  diot 
has  followed  upon  his  bankruptcy  is  not  by  his  act  bol 
by  the  operaticm  of  law,  transferring  his  ^Top&^  to 
his  assignees.    Then  shall  the  assignees  have  capad^ 
to  take  it,  and  yet  not  to  dispose  of  it?    Shall  thef 
take  it  only  for  theur  own  benefit,  or  be  obliged  to 
retain  it  in  their  hands  to  the  prejudice  of  the  crcditct% 
for  whose  ben^t  the  la#  originally  cast  it  iq[Km  thim  9 

Undoubl- 
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Undoubtedly  that  can  never  be.  They  must,  there-  1815. 
fiwre,  have  a  power  to  sell  for  the  purposes  for  which  — — 
h  was  given  them,  and  the  Chancellor  will  compd  ^oiMst 
them  if  they  neglect  to  do  it.  It  appears  that  the 
Chancellor  has  directed  this  lease  to  be  sold,  and  that 
so  far  from  being  volunteers  they  acted  under  the  com- 
pulsion of  this  order.  If  <^  assigns"  means  voluntary 
assigns,  what  act  is  there  to  make  them  voluntary? 
This  is  no  new  law;  it  is  as  old  at  least  as  Goring  v. 
Warner..  The  same  was  so  considered  in  Crusoe  v. 
JSugly^  and  it  was  said  and  admitted  that  a  devise  of 
the  term  by  the  lessee  is  not  a  breach  of  the  covenant 
not  to  assign.  Such  also  has  been  the  general  im- 
pression in  the  minds  of  the  profession  for  a  long 
aeries  of  years.  Parties  may,  if  they  fJease,  stipulate 
by  a  special  proviso  that  the  lease  shall  determine  upon 
the  bankruptcy  of  the  lessee;  that  indeed  was  doubted 
until  Boe  v.  Galliers  established  that  it  was  not  a  sti- 
pulation against  law ;  but  the  very  doubt  shews  that  it 
never  could  have  been  conceived  that  the  general  pro« 
vise  extended  to  restrain  an  assignment  under  a  com- 
mission of  bankruptcy.  The  distinction  in  Boe  v.  iifor- 
rison  is,  that  there  was  such  letting  by  the  act  of  the 
party  as  the  party  covenanted  against. 

Dampier  J,  I  think  the  case  otDoe  v.  Carier  esta- 
blishes, upon  a  review  of  all  the  cases,  this  position,  that 
the  «sngnees  of  a  bankrupt  lessee^  whose  assignment 
is  not  voluntary,  but  passes  in  invitum,  and  by  opera- 
tion of  law,  are  not  within  the  general  word  <<  assigns" 
in  this  proviso.  It  is  not  pretended  that  the  assign- 
ment by  the  commissioners  to  the  assignees  is  a  breach 
of  the  provisoi  but  it  is  said  the  assignment  fay  the 

assignees 
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l8i5f        assignees  afterwards  is  their  own  voluntary  act    But 
'  what  IS  the  duty  of  the  assignees?    They  w6uld  incur 

against  a  great  risk  if  they  did  not  so  manage  the  estate  of  the 
banjcrupt  as  to  fulfil  their  trust  t  consequently  tbcy 
were  bound  at  their  own  peril  to  assign  over  the  term 
for  the  benefit  of  the  creditors;  and  moreover  they  are 
compelled  to  it  in  this  instance  by  the  Chancellor's  order 
for  the  benefit  of  one  particular  creditor ;  which  they  of 
course  would  resist  as  far  as  they  could  in  order  ta 
have  it  for  the  benefit  of  the  whole  body  of  creditorii 
This  case,  therefore^  falls  within  the  reason  of  Doe  % 
Carter,  upon  the  authority  of  which,  I  think  this  as- 
signment is  not  within  the  provisa  The  bankrapt^ 
of  the  lessee  might  have  been  specially  guarded  agauMf 
p$  \n  Roe  V.  Gallier^ 

Rule  discbai]ged| 


M$ni^,  Bishop  against  Rowe.  (a) 

y*j».  a3d* 

Sjime  against  Bayly. 

Where  the  ^SSUMPSIT  on  a  bill  of  exchange  for  20gI  daM 

^^tll^nlt^'^^  the27thofjam«iiyi8i2,drawnby£.&a8agentof 

dfshonlJIiredTc-  *®  defendantiJoipf,  payable  to  the  def^dant's  order,  tuo 

ceiTcd  part  pay.  months  after  date,  at  Messrs,  Hajfters,  Londcnj  aooepled 

ment,  and  for  •■    •     i  i 

the  residue  an-    by  J.  BajfUf,  and  mdorsed  by  the  defeadant.     The  se* 

other  bill  ot  ex- 
change, drawn 

and  accepted  by  persons  not  parties  to  the  original  bill«  and  afterwards  sued  the 
drawer  and  acceptor  upon  the  original  bill :  Held  that  it  was  snffident  for  hiiii  to  pnm 
presentment  of  tlie  ftubstitatcd  bill  to  the  acceptor  for  payment,  and  that  it  was  dis- 
honoured, without  proving  that  he  gare  notice  of  the  dishonour  to  the  drawer  of  the  wk* 
ftitHted  bill. 

(a)  Ctvie  was  shews  at  Serjeant's  Inn  before  |hU  tcnib 

Midi 
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fond  action  was  upon  the  same  bill  against  Bai^ly  the 
acceptor. 

Bl5H0B 

At  the  trial  before  Gibbs  C.  J.  at  the  last  Devor^        avnina 


•ssiees,  the  case  in  substance  was  this  t 

The  bill  being  in  the  hands  of  the  Torquay  bank,  of 
which  firm  one  Tucker  was  a  partner,  Tucket^ s  son  together 
with  the  plaintiff's  son  discounted  it  for  Thicker  vfith  the 
JDarfynouth  bank,  striking  out  Tucker^s  name,  which  was 
lit  that  time  indorsed,  and  indorsing  the  plaintiff's  name ; 
which  indorsement  the  plaintiff  adopted.  The  bill 
whep  due  was  presented  and  dishonoured,  and  due 
QOtice  thereof  given  by  the  Dartmouth  bank  to  the 
defendant*  The  defendant  wrote  to  them  stating  that 
the  money  had  been  remitted  by  Baylj/  the  acceptor  to 
^e  Torquaj/  bank ;  and  a  day  or  twp  afterwards  the 
ybrqiiay  bank  remitted  to  the  Dartmouth  bai^k  ico/. 
and  promised  to  pay  the  residue.  The  Dartmouth 
Imnk  applied  to  the  plaintiff  for  the  re^idue^  and  the 
plaintiff  applied  to  Tucker;  who  gave  him  a  bill  for 
loo/.  drawn  by  himself  on  one  Lewis  in  London^  at  twa 
inonths,  payable  to  the  plaintiff,  which  the  plaintiff  in- 
dorsed and  carried  to  the  Dartmouth  bank.  This  bill 
was  also  presented  fbr  payment  and  dishonoqred,  but 
BO  notice  of  the  dishonor  was  given  to  Tucker.  And  it 
was  insisted  by  the  defendant  that  by  reason  of  this 
want  of  notice  to  Tucker  the  drawer  of  the  substituted 
bill)  the  plaintiff  could  not  recover  upon  the  original 
bill,  inasmuch  as  the  second  bill  being  substituted  far 
the  original  bill  pro  tanto,  the  plaintiff  was  bound  to 
go  through  all  the  proof  which  would  be  necessary  to 
entitle  him  to  recover  upon  the  substituted  bilL  The 
feamed  Judge  directed  a  verdict  for  the  plainti£^  ren 
perving  tlie  point. 

Accord* 
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1815.  Accordingly  a  rule  nisi  was  obtained  in  the  last  tenD 

"■*■■*        for  entering  a  nonsuit 
B18UOP 

Mgainst 

Rowi.  £06713  Seijt.  (with  him  Moore)  shewed  causey  and 

contended  that  the  plaintiff  was  not  bound  to  do  more 
than  present  the  substituted  bill  for  payment ;  and  that 
upon  its  dishonour  he  was  remitted  to  his  rights  upoD 
the  original  bill.  It  is  true  that  in  order  to  pursue  his 
remedy  upon  the  substituted  bill  against  the  drawer^ 
he  must  have  given  notice  but  he  was  not  bound  to 
proceed  on  the  substituted  bill;  which  was  not  sub- 
stituted in  all  events  for  the  original  biU,  but  only  in 
the  event  of  its  being  paid(a)5  and  in  the  mean  time  die 
plaintiff's  rights  upon  the  original  bill  to  be  suspended* 
Therefore  when  that  which  was  substituted  has  fiuled^ 
the  original  right  shall  revive.  And  that  has  fidfed^ 
which  being  given  in  order  to  be  productive  at  a  par» 
ticular  time^  has  not  been  productive  at  that  time. 
Wherefore  it  is  sufficient  for  the  plaintiff  to  hanf 
proved  presentment,  and  upon  presentment  that  pig- 
ment was  refosed. 

JelyU  and  Giffbrd  contra,  argued  that  the  original 
bill  was  satisfied.  They  said  that  though  2Vcier^s 
name  was  not  now  on  the  original  bill,  yet  the  whole 
transaction  having  been  with  him  and  on  his  acooontf 
it  must  be  considered  the  same  as  if  his  name  were 
upon  iU  And  assuming  his  name  to  be  upon  die 
<»riginal  bill,  doubtless  whatever  laches  would  discfaaijp 
him  from  the  payment  of  the  substituted  bill  to  the 
plainti£^  would  likewise  discharge  him  from  the  pi^ 
ment  of  the  original  bill;  because  the  plaintiff  hsvuig 
agreed  to  a  substituted  payment,  if  he  afterwards  dit* 

(«)  See  Salk.  124. 44%,  Skm,  41a 
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charge  him  irom  the  thing  substituted,  he  discharges  1815. 

him  from  the  oriinnal  thinir.     Then  if  Tucker  would  "■■■" 

have  been  discharged  from  the  original  bill,  the  de«  Moitist 


faidant  would  also  have  been  discharged,  because 
^tis&ction  to  any  one  party  to  a  bill  is  satisfaction 
to  alL  And  the  Court  held  upon  a  former  occa^ 
qion  that  the  plaintiff  was  bound  to  prove  a  pre- 
sentment of  the  substituted  bUl,  for  they  sent  the  case 
to  be  retried,  because  that  proof  was  wanting.  Now 
that  could  only  have  been  done  for  this  reason,  that  the 
plaintiff  was  bound  to  shew  that  he  had  used  due  dili- 
gence ;  and  for  the  same  reason  also  he  shall  be  bound  to 
prove  notice  of  its  dishonour.  According  to  Hebden  v. 
Hartsinck  (^ ),  if  a  party  take  a  bill  in  payment  of  a 
ddl^t,  the  Court  will  presume  the  money  was  received 
unless  the  contrary  be  shewn ;  but  here  the  contrary 
has  not  been  shewn,  if  the  plaintiff  has  failed  in  proving 
any  of  the  necessary  steps;  therefore  the  Court  will 
presume  payment 

Lord  Ellenborouoh  C*  J*  It  appears  to  me  that 
inasmuch  as  Tucker^%  name  was  not  on  the  original  bill, 
be;  is  to  be  considered  cmly  as  a  person  intervening  to 
pay  by  the  means  of  Lemis,  and  if  Lems  had  paid,  it 
would  have  enured  to  the  satis&ction  of  this  bili.  But 
the  provision  of  the  statute  is  (6),  .<^  if  apy  person  ac- 
^qit  any  bill  for  and  in  satisfaction  of  any  former  debt, 
ftc  the  same  shall  be  esteemed  a  complete  payment  of 
such  debt,  if  the  person  doth  not  take  his  due  course  to 
obtain  payment  thereof  &c."  I  cannot  say  that  this 
bill  was  accepted  for  and  in  satisfiu^tion  of  a  former 
debt*    This  was  not  a  bill  between  parties  standing  in 

the 


Matnst 
Rows. 


Rowck 


36$  CASES  IN  HILARY  TERM 

1815.       the  relation  of  debtor  and  debtee;  Tucker  was  a  penod 
_  intervening.     The  bill  was  accepted  by  the  plaintiff  for 

againa  the  chance  of  its  being  productive;  the  plaintiff  might 
have  returned  it  presently  or  within  a  reasonable  tim^ 
and  if  he  did  not,  he  Was  bound  to  go  on,  and  see  if  it 
would  be  paid  on  its  becoming  due.  He  does  go  on, 
and  applies  for  payment,  and  then  the  bill  is  db-' 
honoured ;  unless  the  party  had  received  it  in  satisfiic- 
tion  of  an  antecedent  debt  he  was  not  bound  to  go 
farthch  I  do  not  know  that  when  a  party  brings  hU 
action  on  a  bill  of  exchange,  he  is  bound  to  pursue  thd 
evidence  farther  than  what  applies  to  the  particular 
bill  in  suit :  there  is  no  decision  that  I  am  aware  of 
which  goes  the  length  now  contended  for.  Suppose  an 
action  to  be  brought  upon  a  bill  of  exchange,  whidi 
has  been  backed  by  another  bill  given,  and  for  whidi 
second  bill  a  third  has  been  substituted,  and  so  on 
through  a  series  of  bills,  is  the  plaintiff  to  be  compieUed 
to  pursue  his  evidence  in  infinitum  through  all  the 
different  stages  of  the  substituted  bills  ?  I  am  incUned 
to  think  that  he  is  not  obliged  to  go  fiirther  tluui  what 
concerns  the  bill  in  suit,  especially  where  the  name  of 
the  person  is  not  on  the  bill:  a  demUnd  should  ht 
shewn,  but  that  has  beeh  done  h^e.  At  the  saind 
time  tliis  is  rather  a  new  case,  and  I  have  not  that  ccuH 
fidence  which  I  should  expect  to  have  on  the  subject  0^ 
bills  of  exchange  if  it  were  a  case  of  former  occurrence; 
but  the  inclination  of  my  opinion  is,  that  the  plaintif 
has  done  enough. 

Le  Blakc  J.  The  case  now  before  us  is  that  of  an 
action  by  the  holder  against  the  drawer;  and  there  if 
another  action  also  on  the  same  bill  against  the  ac- 
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ceptor.     100/.  only  have  been  paid  On  this  bill,  and         1815. 
100/.  more  remain  due  upon  it.     The  defendant  sets         _ 

*  ^  Bisuop 

up  as  a  defence  payment  of  the  whole  bill;  and  in  ^aifist 
order  to  prove  payment  of  the  second  ico/.,  he  proved 
that  after  the  bill  in  question  was  dishonoured  the 
holders  of  it  received  a  bill  for  loc/.,  which  bill,  if 
paid,  would  have  satisfied  it*  When  the  substituted 
bill  became  due  it  was  presented  for  payment,  and  pay* 
ment  was  refused.  And  the  only  question  is,  if  that 
be  sufficient  proof  for  the  party  in  this  action  to  ne- 
gative the  presumption  of  payment  arising  from  the 
delivery  of  the  bill:  the  question  is,  whether  the  plain- 
tiff should  have  gone  further  and  proved  notice  of  dis- 
honour, Jf  this  had  been  an  action  against  Tucker  on 
the  substituted  bill,  there  is  no  doubt  the  party  could 
not  have  succeeded  without  proving  notice,  unless  he 
could  have  shewn  that  Lewis  had  no  effects.  But  there 
is  this  difference  here,  that  the  action  is  not  on  that 
bill,  but  on  the  original  bill  against  other  parties,  in 
respect  of  which  the  plaintiff  has  regularly  pursued  all 
the  necessary  forms.  In  answer  to  this,  the  delivery  of 
the  substituted  bill  is  insisted  on  as  payment;  but  it  is 
no  payment  of  the  original  bill,  unless  something  has 
been  done  to  discharge  the  party  to  this  action  from 
that  bill.  If  he  could  have  shewn  that  by  the  laches 
of  the  plaintiff  in  the  course  of  this  negociation  he  had 
lost  loo/.,  or  that  he  had  been  prevented  from  suing 
on  the  lool^  bill,  he  might  have  made  out  a  defence; 
bnt  not  having  shewn  that,  it  seems  to  me  that  the 
plaintiff  has  done  all,  by  presentment  of  the  bill,  that 
it  was  incumbent  on  him  to  do.  It  was  not  incumbent 
on  him  to  do  more,  unless  he  meant  to  pursue  his 
remedy  on  the  substituted  bilL    If  he  bad  meant  to 
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1815.  sue  on  diftt,  undoubtedly  he  must  haye  gcme  fordier; 

""""^  but  as  it  is,  unless  payment  be  shewn  to  hate  betti 

BiSBOP  .  * 

axaii^t  made  it  shall  not  avail  as  a  good  defence. 


Rowt. 


Paylet  J.    It  seems  to  me  that  the  defendant  h« 
not  made  out  that  the  substituted  bill  was  paid,  nor 
that  such  circumstance  have  taken  place  as  amount  to 
satisfaction.    It  is  true  that  the  onus  of  proving  all  die 
facts  necessary  to  support  the  action  lies  on  the  plaintiff; 
and  therefore  where  the  action  is  against  an  iudorser 
or  drawer,   it  is  incumbent  on  the  plaintiff  to  prove 
notice,  because  without  without  notice  he  has  no  ri^ 
to  enforce  payment  either  against  the  drawer  or  in- 
dorsen     But  here  the  onus  of  proof  lies  on  the  de- 
fendant;  who  is  to  substantiate    his   defence.      Ht 
undertakes  to  say  that  the  substituted  bill  has  been  in 
effect  paid  by  Thicker^  and  that  he  will  make  that  out 
But  how  does  he  do  so  ?    It  appears  that  the  plaintif 
received  from  Thicker  a  bill  of  exchange  drawn  on 
Lewis :  that,  however,  is  no  proof  that  it  was  paidL 
The  plaintiff  denies  that  Lewis  did  pay;  he  says,  I 
presented  it,  and  Lewis  refused  payment.     But  to  this 
the  defendant  answers,  that  circumstances  may  hate 
occurred  to  entitlie  me  to  consider  it  as  paid,  and  yoa 
by  your  laches  have  made  the  bill  your  own.     If  he  » 
to  insist  'on  this,  why  is  not  the  onus  of  proof  to  He 
on  him  ?    It  is  a  matter  which  does  not  lie  peculifliij 
within  the  plaintiff's  knowledge.    There  if:  a  party  who 
might  have  proved  it;  Tucker  might  have  proved  that 
he  had  eflects  in  the  hands  of  Lewis,  and  that  the 
plaintiff  did  not  give  notice.    Either  Thicker  or  Lem 
might   have  proved  efibcts,   tuid  Thicker  might  have 
proved  the  want  of  notice.    If  he  had  proved  that,  die 
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plaintiff  would  have  lost  his  remedy;  but  inasmuch  as        |8i5* 
there  is  no  such  proof,  we  arc  not  warranted  in  con- 


■Rowc 


eluding  tliat  there  have  been  sufficient  laches  to  operate  mgiwut 
|U  a  discharge  between  Tucker  and  Bishop.  If  this 
action  had  been  against  Tucker  it  might  have  made  a 
material  difference ;  because  as  Tucker  could  not  have 
been  called  as  a  witness,  the  jur}'  might  perhaps  have 
been  warranted  in  concluding  that  notice  had  not  been 
given.  But  where  Tucker  might  have  been  called  they 
could  not  be  warranted  in  this  conclusion. 

Rule  discharged,  (a) 

(«)  Damplcr  J.  was  alseiit  from  Serjeants*  Inn. 


fiGGiNs  agahist  Cogswell,  (a)  Af^i^. 

Jan.  13d. 

SLANDER.     The  plaintiff  declares  that  before  and  ^"  •>»°<'f •  ^* 
^  ^     ^  dccUrstion  lU 

at  the  time  of  speaking  and  publishing  the  several  leged  that  the 

111  1    p!aintifr»tthd 

words,  &c«  he  was,  and  from  thence  hath  been,  and  timeofspeik* 

still  is,  a  carpenter  and  snwm  appraiser^  and  had  been  t^  tradet'aod 

retauied  and  employed  by  one  Heale  to  do  the  carpeni-  iniendtn^Tf"^* 

ter's  work  upon  a  house,  which  Heale  had  contracted  *"i*'"  **'"J  ^^ 

with  the  defendant  to  build;  and  that  the  defendant,  trades  isafort- 

saidy  and  to 

intending  to  injure  him  in  his  several  trades  as  aforer  prevent  peraoot 
jMud,  and  to  prevent  persons  from  employing  him  in  the  y^x^l^S^  *** 
way  of  his  said  several  trades,  in  a  certain  discourse  "^^^  "^^^^^^ 
wl^ich  he  had  of  and  concerning  the  plaintiff  in  his  trades,  in  a  cei- 

tvhich  he  had 
of  and  concern^ 
iof  the  pUiotiirin  one  of  his  trades,  spoke,  Ac.    Held  that  though  the  plaintiff  failed  to 
prore  he  was  of  hoth  trades,  yet  he  nilght  recover  upon  proof  that  he  was  of  that  tradt 
«Oaccniiog  which  the  defendant  was  charged  to  have  spoken  the  worda. 

(«)  Cause  w«s  shtwa  at  Serjeants*  Inn  before  this  term. 

Vol.  IIL  C  c  aforesaid 
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^^^S*  aforesaid  trade  of  a  carpenter,  and  of  and  concerning 
-^   ^        the  aforesaid  work,  spoke  these  words :  **  Figgiris  and 

«?««#  Heale  are  rascals  and  romies,  and  have  robbed  me  of 
goL"  &c.  and  the  plaintiiF  allies  for  special  damage 
{bat  one  «7.  M.  omitted  to  employ  him  as  an  appraiser. 
Plea,  general  issue.  At  the  trial  bdbre  Dampier  J.  st 
the  last  Wilis  assizes,  the  plaintiff  fafled  in  proving  tiat 
be  was  a  sworn  appraiser;  whereupon  bis  counsel  pro- 
posed to  waive  the  special  damage,  and  rest  the  case 
upon  the  proof  of  his  being  a  carpenter,  and  that  the 
^ords  were  8ix)ken  of  him  in  his  trade  of  a  carpenter: 
but  the  learned  Judge  being  of  opinion  that  the  allega- 
tion that  he  was  a  sworn  appraiser  was  material,  directed 
a  nonsuit* 

Letis  Serjt.  moved  in  the  last  term  to  set  the  nonsuit 
aside,  contending  that  it  was  enough  to  sustain  this  ac- 
tion that  the  plaintiff  bad  proved  Gne  brandi  of  flie 
allegation,  which  was  inducement  cmly,  thou^  be  ad- 
mitted that  by  reason  of  not  proving  that  he  wm'Ui 
aippraiter,  the  plaintiff  could  not  recover  for  apecW 
damajge. 

Casberd  (with  him  Pell  Seijt)  who  tbewed  caoMji 
urged  that  the  allegatioti  was  entire^  and  so  couiecleil 
with  the  chaxge  that  it  could  tiot  lye  Kevered.  ^ 
charge  is  that  the  defendant,  intending  to  injure  UiKi 
in  his  several  trades,  and  to  prevent  persons  ettph^|A% 
him  in  his  several  trades,  spoke  the  words ;  and  Aere- 
fore  although  it  is  charged  that  the  defeulant  tpiib 
them  concerning  one  of -his  trades  only,  yet  beinv  Ul- 
as  spoken  with  a  double  intent,  the  plaintiff  was  bound 
to  prove  the  speaking  of  them  in  the  manner  laid; 
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which  could  only  be  by  proving  thai  he  was  of  both        1815. 
trades.  "— ^ 

FiaoiNi 

Bat  per  Curiam^  This  is  a  partible  all^tion.  And 
they  mentioned  the  instance  of  post-office  indictments, 
where^  though  the  person  is  charged  as  having  been 
employed  in  several  of  the  capacities  named  in  the 
•tatute;  yet  he  may  be  convicted  upon  a  finding  that  he 
was  employed  in  one  of  them  only,  {a) 

Rule  absolute^ 

(«)  Sec  Sbaw*$  ctie,  s  £1.  R.  789. 


PiCKSTOCK  asainst  Lyster.  (a)  M<miay. 

ASSUMPSIT  for  money  had  and  received.    Plea  where G.i 

^■^  debtor  to  pliin* 

non  assumpsit-  tir.  beinR  tucd 

At  the  trial  before  Richards  B.  at  the  last  Salop  Jj„KiI; 
assizes,  the  case  was  this :  the  plaintiff  beinsr  a  creditor  *"*^  *"°  ^^ 

'  *^  o  ezeaition,  being 

of  one  Glover  in  January  18 12  sued  him  for  his  debt;  insolvent , ae. 

Glaver  suiiercd  judgment  by  de&ult,  and  a  wnt  of  mentofallhis 

inquiry  was  executed  on  the  17th  of  June  following,  teei  for  the  be- 

and  on  the  25th  a  fi.  fa.  was  delivered  to  the  defendant,  ^4'tf„^„**jj, 

the  sheriff.     But  before  that  day,  viz.  on  the  i  cth  of  the  ^Wch  poMei- 

*^ '  -^  ^  iion  was  iinme« 

month.  Glover  beinir  insolvent  executed  an  assignment  diately  taken. 

.       ^    \     n       .  ^i^v^Ti-ii    Held  that  the 

by  deed  of  all  his  eflfects  to  trustees  for  the  benefit  of  all  assignment  wat 
his  creditors;  under  which  deed  possession  was  taken  ^^{„  ^.t. 
immediately  after  its  execution,  but  the  deed  was  not  J^^^'^'^/i 
aigncd  by  any  of  the  creditors.    Tliis  assignment  Glover  ^^fJ°{JJ|M^,^ 
had  been  desirous  of  making  and  had  actually  given  in*  tir  of  SU  cxe- 

(«}  Came  was  shewn  at  Serjeants*  Inn  before  tkb  tern. 

C  c  2  stniction»  - 

■  >• 
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1 8 1 5«        structions  for  its  preparation  in  the  early  part  of  the  year^ 
■         though  not  until  after  he  had  been  served  with  the  writ  at 

againit  ^^  plaintiiTs  suit,  and  the  deed  had  been  prepared,  and 
in  it  the  plaintiff  was  named  as  one  of  the  trustees,  but  it 
did  not  appear  that  was  done  with  his  knowledge^  pud 
his  name  was  afterwards  erased,  and  that  of  another 
creditor  substituted.  The  deed,  as  it  originally  stood, 
contained  a  clause  whereby  the  trustees  engaged  to 
indemnify  Glover  from  his  debts;  which  clause  ww 
erased  before  its  execution  on  the  15  th  of  Jime; 
and  on  account  of  this  and  other  erasurer.,  it  was 
suggested  that  it  had  better  be  re-ingrossed,  but 
Glover  refused,  as  much  on  account  of  the  expcnce  as 
for  fear  he  should  be  arrested,  saying  that  he  should 
not  be  safe  another  day,  and  that  the  plaiatiflT  would 
take  possession  of  his  goods  in  the  mean  time.  The 
defendant  levied  under  the  fi.  fa.  but  retained  the  pro- 
ceeds in  his  hands,  for  which  this  action  was  brou^ti 
in  order  to  try  the  question  whether  the  property 
passed  from  Glover  by  this  assignment  and  delivery  of 
possession.  The  learned  Judge  directed  the  jury  that 
if  they  thought  the  deed  was  executed  witli  an  intent  to 
defeat  the  plaintiff  of  his  execution,  then  it  was  void  in 
law,  and  they  must  find  for  the  plaintiff,  but  otherwise 
for  the  defendant.  The  jury  found  a  verdict  for  die 
plaintiff. 

Abbott  obtained  a  rule  nisi  in  the  last  term  to  set 
aside  the  verdict  for  the  misdirection,  insisting  that  it 
was  competent  to  Glover  by  this  assignment,  which  was 
made  for  the  benefit  of  all  his  creditors,  to  divest  bin- 
self  of  his  property,  although  he  might  thereby  intend 
to  defeat  the  plaintiff  of  his  execution.  And  he  dted 
HoUnrd  v.  Anderson  (a),    where    a  warrant   of  at- 

tomcy 
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torney  to  confess  a  judgment,  was  given  by  a  debtor  to         18 15. 
one  of  his  creditors  in  order  to  defeat  the  pending  exe-  _ 

cution  of  another  creditor ;  and  it  was  held  well,  and  i^aw/ 
that  the  debtor  might  prefer  one  creditor  to  another, 
and  it  was  compared  to  a  judgment  confessed  by  an 
executor,  after  another  suit  has  been  instituted  by  an- 
other creditor  of  the  testator.  And  if  the  preference 
given  in  that  case  by  the  debtor  in  exclusion  of  the  other 
creditors  was  good,  a  fortiori  it  shall  be  good  in  this 
case,  where  the  preference  given  is  not  in  exclusion  of 
any  one  creditor,  but  for  the  benefit  of  all.  Here  the 
plaintiff  might  if  he  pleased  have  come  in  under  the 
deed.     He  cited  also  Meux  v.  Hc/wcL  {a) 

Jervis  and  Fuller  who  shewetl  cause,  submitted  that 
the  question  whether  done  with  a  fraudulent  intent  or 
Xiot,  was  a  question  for  the  jur}' ;  and  that  the  avoidance 
of  the  deed  was  a  consequence  of  law  upon  their  find- 
ing. TTiey  distinguished  Holbird  v.  Anderson^  inas- 
much as  the  warrant  of  attorney  there  given  was  no 
more  than  a  security  given  to  the  creditor  for  his  debty 
but  not  as  here  an  assignment  of  all  the  debtor's  effects 
to  trustees  of  his  o\%ii  appointment.  And  Lord  Kenyan 
in  Estwick  v.  Caillmid{b)  took  the  distinction,  that 
it  did  not  appear  that  that  was  a  conveyance  of  the 
whole  of  the  debtor's  property.  Here  the  nssignment 
is  within  the  very  words  of  the  preamble  of  stat.  1 3  Eliz. 
c.  5.  for  it  was  "  devised  to  the  intent  to  delay  a  ere-, 
ditor  of  his  suit."  And  they  mentioned  a  case  before 
Lavorence  J.  at  Hereford^  where  a  creditor  having  ob-i 
t^ned  judgment  against  his   debtor  in   the  mayor'^ 

(«)  4  £tfi/,  I.  (*)  s  ^-  R'  414- 
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18  r5*  court  al  Hertford^  the  debtor  on  the  day  on 
**"""*  execution  was  to  have  come  io,  executed  a  bill  of  Mk 
t^mmsi  of  bis  effects  to  another  bona  fide  creditor,  the  eltoi 
not  being  more  than  sufficient  to  satisfy  that  debt 
And  upon  a  question  which  of  the  two  should  be  pic* 
ferred,  tliat  learned  Judge  left  it  to  the  jury  to  say  wbe* 
ther  the  bill  of  sale  was  not  executed  to  the  intent  Iq 
defeat  the  creditor  of  bis  suit ;  and  the  jury  heiiy  of 
that  opinion,  found  in  &vour  of  the  judgment  creditor. 

■ 
Abhait  {Dauneey  with  him)  was  stopped  by  the  CoqiC 

Lord  Ellenborouoh  C  J.     The  only  thing  to 
raise  a  doubt  in  my  mind  upon  the  present  case  would 
be  the  authority  of  Mr.  J.  La^osrenccy  under  whose  di* 
rection  it  is  said  that  a  bill  of  sale  executed  to  a  bool 
fide  creditor  was  held  not  only  to  have  been  made  under 
circumstances  which  carried  with  them  a  badge  e( 
fraud,  but  to  be  evidence  of  such  fraud  as  warranted 
him  in  leaving  it  to  the  jury  to  find  against  the  bill  of 
sale^  if  it  was  made  in  order  to  defeat  another  creator* 
Butlamafiraid  that  if  the  conveyance  in  this  caae  be  Ml 
good,  it  will  break  in  upon  the  validity  c^all  judgBNnli 
confessed  by  executors,  or  by  the  party  himsd^  wbeie 
either  the  party  or  the  executor  wishing  to  give  a  pm> 
ference  to  some  particular  creditor  has  confewed  the 
same;   all  judgments  also  which  have  been  confafd 
for  the  actual  aggr^^te  amount  of  the  debts  due  to  aO 
the  creditors,  and  with  their  consult,  will  be  opea  ti 
this  objection.     Can  any  one  doubt  that  the  Unt  flo* 
tive  in  many  of  those  cases,  as  well  as  in  this>,  was  ta 
defeat  the  particular  creditor;  but  at  the  same  time  it  11 
not  considered  as  an  injury  to  bimj  bdng  for  the  benefit 

of 
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of  all  the  creditors,  to  procure  an  equal  distribution  .i^i^* 
amongst  all  of  the  fund  to  which  all  liave  an  equal  -■"■^-  ■ 
right,  against  one  who  has  gained  the  first  step  upon  ^^mtus 
them.  In  Tolj}iUi  v.  WeUs  (a),  and  in  a  note  which  is  L»»''**' 
there  given  (6),  and  which  was  cited  by  myself,  it  was 
considered  that  an  executor  might  give  a  preferepce, 
and  make  confession  in  favour  of  some  creditors  pend- 
ing a  suit  by  another  creditor.  The  principle  of  those 
decisions  would  be  destroyed,  if  we  should  hold  an 
assignment  fraudulent,  because  it  may  operate  to  the 
prejudice  of  a  particular  creditor.  Such  an  assignment 
as  the  present  is  to  be  referred  to  an  act  of  duty  rather 
a^i  of  fraud,  when  no  puipos^  of  fraud  is  proved* 
Tlie  act  arises,  out  of  a  discharge  of  the  moral  duties 
attached  to  his  cl^aractcr  of  debtor,  to  make  the  f^nd 
available  for  the  whole  body  of  creditors.  Here  if  the 
assignment  had  been  for  the  purpose  of  fraud  upon  the 
plaintifi^  theplaintiff  ^oyl4  have  beei^  entjii:ely  excluded 
firpm  it,  whereas  it  appears  that  his  name  was  once  pro- 
posed and  inserted  as  a  trustee.  The  d^  also  whf  n  exe- 
cute was  pot  then  taken  up  on  the  sudden  apd  for  the 
first  time,  but  had  been  in  t^e  contemplation  of  the 
^^or  for  several  months  before.  It  is  not  the  debtor 
wlio  breaks  in  upon  the  rights  of  the  parties  by  this 
assignment  but  th^  creditor  who  breaks  ia  upon  them 
bj  proceeding  in  his  suit  I  see  no  fraud,  the  deed 
was  (or  the  fair  purpose  of  equal  distribution.  In  the 
case  before  Lawrence  J.  I  cannot  help  thinking  that 
the  deed  must  have  been  made  in  trust  for  the  party 
himself;  otherwise  that  learned  judge^  who  could  not 
have  been  ignorant  of  Holbird  v.  Anderson^  must  hava 

C  c  4  ftk 
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1815.        felt  the  weight  of  it,  .unless  there  was  some  such  dw- 

p  tinction.     If  that  were  not  so  I  cannot  agree  that  what 

against        he  pulcd  was  accordlnp^  to  the  kw.     The  uniform  prao- 

tice  has  been  otherwise,  particularly  in  tlie  case  of 

executors,  which  is  in  pari  materia,  and  also  in  the 

case  of  Holbird  v.  Anderson. 

Le  Blanc  J.  Although  the  question  went  to  the 
jury,  yet  certainly  from  the  manner  in  which  it  was  left 
to  them,  it  appears,  they  were  advised  that  if  the  deed 
was  made  with  an  intention  to  defeat  this  particnlaf 
creditor,  it  would  be  fraudulent.  This  was  not  a  deed 
by  which  the  party  stipulated  for  a  benefit  to  himself 
but  all  the  property  of  the  party  is  fiurly  to  be  di»* 
tributed  amongst  his  creditors,  ^icluding  this  paiticulaF 
creditor.  To  hold  such  a  deed  fraudulent  would  be 
f:ontrary  not  only  to  Holbird  v.  Anderson^  but  to  all 
the  cases  which  have  decided  that  a  party,  indepeor 
deiitly  of  the  bankrupt  statutes,  may  convey  away  his 
property  for  the  benefit  of  all  his  creditors.  There  is 
nothing  here  to  shew  any  particular  fraud,  the  deed 
was  in  contemplation  a  long  time  before;  it  seems  to 
me  therefore  that  the  verdict  was  wrong. 

Bayley  J.  It  seems  to  me  that  this  conveyance  sq 
far  from  being  fraudulent,  was  the  most  honest  act  the 
party  could  do.  He  felt  that  he  had  not  sufficient  to 
satisfy  all  his  debts,  and  he  proposed  to  distribute  his  pro- 
perty in  liquidation  of  them :  this  was  not  acceded  to,  for 

the  plaintiff  endeavoured  by  l^al  process  to  obtain  hi^ 
whole  debt,  the  obtaining  of  which  would  have  swept 
away  the  property  from  the  rest  of  the  creditors.  The 
debtor  when  he  executed  was  not  for  the  first  time 
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adopting  a  new  notion  :    it  had  been  in  contemplation  i8ic» 

some  months  before.     And   this   creditor  is  not  ex-  — ■ — 

eluded  by  the  deed,  but  will  stand  to  all  intents  and  gainst 
purposes  in  the  same  situation  with  all  the  rest  of  the 
creditors. 

Dampier  J.  The  case  of  Holbivd  v.  Anderson^  os  ft 
seems  to  me,  entirely  governs  this  case :  and  therefore 
this  case  was  left  to  the  jury  under  an  erroneous  im- 
pression, that  if  the  conveyance  went  to  defeat  this 
plaintiff  of  his  execution,  it  would  be  fraudulent.  But 
the  deed  was  not  fraudulent  nor  any  thing  more  thai^ 
the  party  was  entitled  to  make.  If  indeed  the  plaintiff 
could  have  shewn  to  the  jury  that  the  whole  transac- 
tion was  fallacious,  that  the  tnistee  was  in  eifect  only  a 
trustee  for  some  particular  creditors,  and  not  as  he  is 
stated  for  all,  the  case  would  have  been  different ;  that 
inight  have  given  it  a  fraudulent  complexion.  But  as 
it  stands,  it  falls  within  the  reason  of  HMird  v.  An-^ 
derson,  and  the  case  of  executors,  which  at  this  day  it 
woul4  be  very  dangerous  to  shake. 

Rule  absolute, 


i 
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y^^I^aSi  GoMERY  against  Bond,  (a) 

Where  the  iel-  A  SSUMPSIT  for  goods  sold.  Plea,  general  issue, 
upon  the  At  the  trial  before  Richards  B«  at  the  last  Here' 

to  accept  them  fo^^  assizes,  the  evidence  was,  that  the  plaintiff's  irife 
buycMo  u\{  agreed  with  the  defendant  for  the  sale  to  him  of  a  quan- 
whSi'the'**'"'  tity  of  clover  seed.  When  the  seed  was  delivered  the 
bn]r«r  agreed  to  defendant  disapproved  of  its  quality,  and  refus^  to 

do  if  he  couldj 

hut  did  not:  have  it*    The  plaintiff  then  requested  him  to  sell  it  for 

action  by  the  hioi^  which  the  defendant  agreed  to  do  if  he  couldj  b^ 

price,  the W  ^^^  keeping  it  ion;ie  time  retijirned  it  to  the  p\aintiflS| 

in  considering  ^}jq  refused  to  receive  it>  and  brouirht  this  action  foe 

whether  the  re-  .     . 

qoett  made  by    the  price.     It  was  objected  that  the  plaintiff  had  waived 

the  seller  was  a  iitn  it*       rm       «  i 

wairerof  the  the  contract  by  what  he  afterwards  did.     The  learned 

coald  not  take'  J^^ge  left  two  points  to  the  jury;    ist,  whether  then 

^deratio"^  whe-  ^^  *"  agreement  for  sale,  idly,  if  tliere  was,  whether 

tber  sach  re^  the  plaintiff  had  waived  it  by  hi^  request  to  the  defend- 

aoest  was  made  .        ■ 

under  an  igno-  ant  to  sell  the  seed  for  him.  And  upon  that  he  directed 
law,  and  inw  them  to  Consider,  whether  when  the  plaintiff  made  the 
hbremcd^wai  ^^^est  he  was  aware  of  his  rights ;  stating  that  if  he 
i^^  did  it  under  an  ignorance  of  the  law,  and  impression  that 

his  remedy  was  gone,  it  would  not  amount  to  a  waiver 
of  the  benefit  of  his  agreement  The  jury  found  a  ver- 
dict for  the  plaintiff  damages  6U 

Abbott  moved  for  a  new  trial  for  the  mis-directioiiy 
insisting  that  the  rule  was,  ignorantia  juris  non  excusit 
And  he  put  the  instance  of  the  drawer  of  a  bill  of  ex- 
change who  has  had  no  notice^  promising  to  pay  it  with 

(0)  Ouue  wu  shewn  at  Serjeantt*  Ion  before  this  tena. 

foff 
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fiiU  knowlege  of  all  the  circumstances,  who  cunnot  after-        }^^Si* 
wards  aver  that  the  promise  was  made  under  an  igno- 


GOMERT 


ranee   of  the  law,  in  order  to  avoid  its  eifect   as  a         ^^aiusi 
waiver  of  the  want  of  notice.     And  he  cited  Bilbie  v» 


PuBer  shewed  cause,  and  distingui^ied  Bilbie  y« 
jMrnley  from  this  caae,  for  there  the  question  was,  whe- 
ther a  party  could  recover  back  money  paid  under  act 
•jignearance  of  the  law;  and  Brisiafie  v.  Docre^  {i)  was 
to  the  same  point;  but  here  the  qiiestion  is  whether  % 
particular  act  amounted  to  a  waiver,  which  U  a  questiw 
lor  the  jury ;  and  in  determining  that  the  jury  mu^jt 
consider  quo  animo  the  act  wa^  done;  or  ia  othi?r 
words,  whether  the  party  knew  or  was  igoorwt  of  his 
•iituation* 

liord  EuuENBOROuGH  C.  J.  There  was  not  apy 
question  upon  the  credit  of  the  witness,  and  if  the  witr 
neas  was  speaking  truth,  there  could  be  no  doubt  but 
that  the  plaintiff  had  waived  the  contract.  There 
could  be  no  question  upon  the  fact,  if  believed,  but  that 
the  party  had  waived  insisting  on  his  contract,  and 
allbwed  the  other  party  to  sdl  for  him* 

Dampier  J«  If  the  direction  was  incorrect,  the  c^f 
went  to  the  jury  under  an  erroneous  impression. 

Per  Curiam^  Rule  absolute. 

{*)  %  EMttt  469.  {h)  5  T499/.  I43« 
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Monday,  Davies  against  Edwards,  (a) 

^•fih  ^*t^h"w.  1  ^  ^^^^  ^°^  ^^"^  "P^"  ^  demise  of  lands,  not  setting 
inginwhatpa-        forth  where  the  lands  were  situate,  aiid  nil  debet 

lish  the  land! 

were  utuite.  pleiaded,  at  the  trial  before  Richards  B.  at  the  last 
ofpUiniiff's'de-  Monmouthshire  assizes,  the  indenture  of  demise  between 
ilirth«m*i'n"»  *^  plaintiff  anji  defendant  was  proved,  being  a  demise 
wrong  P*"**'»  of  lands  situate  at  the  parish  of  Mj/nnyd-^kus-lqynj  in 
that  plaiBtiiT      the  said  county.     The  defendant  produced  a  particulic 

might  recover,  1   .    *.m»      1  ■•        1.1 

it  not  appear-     of  the    plaintiff  s  demand,  which  was  for  *^  402.  (x 

ine  that  any  ,  ^  ,  .  ^,        .,•.-■  . 

misrepresenta-  two  years  rent  tor  premises  ai  Cnepstow.  And  it  was 
tended*or'that  ^^^sisted  for  the  defendant  that  by  reason  qf  this  mis- 
defendant  held   description  in  the  bill  of  particulars  the  plaintiff  could 

more  than  one  *^  ^  * 

parcel  of  land  not  recover.  The  learned  Judge  over-ruled  the  objeo- 
as  to  be  milled    tion,  being  of  opinion   that  the  particular  disclosed 

bv  it. 

^  substantially  the  subject-matter  of  the  action,  which 

was  the  rent,  and  it  not  appearing  that  any  misrepre- 
sentation was  intended,  or  that  the  defendant  held  any 
other  premises  so  as  to  be  misled  by  it ;  and  there  was 
a  verdict  for  the  plaintiff,  with  liberty  to  the  defendant 
to  move. 

Accordingly  a  rule  nisi  was  obtained  in  the  last 
term ;  and  now  the  rule  coming  on,  the  Court  desired 
to  hear  the  counsel  in  support  of  it. 

Jervis  and  PeaJce  relied   on   what  the  0>\irt  said 

«  

in  King  v.  Fraser{l)\  at  the  time  when  they  deter^ 
mined  that  the  plabtiff  in  declaring  in  debt  for  use 
fuid  occupation  need  not  state  the  place  where  the  pre^ 


(«)  Cause  was  shewn  at  Serjjeanti*  loo  before  this  tc^m. 
(})  6  East,  348. 


IBise^ 


Edwards. 
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tnises  lie;  the  Court  then  said  that  "  the  inconvenience  1815* 
arising  to  the  defendant  from  tliis  general  form  of  de-  ** 
daring  might  be  obviated  by  the  practice  of  calling  agair.u 
for  the  particulars  of  the  plaintiff's  demand,  by  which 
the  defendant  may  be  truly  informed  where  the 
lands  lie."  But  how  is  the  defendant  to  be  truly  in* 
formed,  if  the  particulars  may  describe  the  lands  a$ 
lying  in  one  parish,  and  yet  the  plaintiff  may  recover 
for  lands  in  another ;  or  what  remedy  against  generality 
is  afibrded  by  particularizing  in  matters  which  the 
party  is  not  bound  to  abide  by  ?  It  is  rather  calculated 
ta  mislead  than  to  inform.  Tliere:fore  the  reasgn  of 
the  thing  requires  that  the  particular  should  be  con* 
elusive  on  the  plaintiff^  and  the  practice  has  been  to 
hold  parties  strictly  to  their  bill  of  particulars.  Here 
if  the  defendant  had  rented  lands  in  other  parishes  he 
might  have  been  surprized. 

Lord  Ellenborough  C  J.  If  the  defendant  could 
baye  shewn  not  only  that  he  might  have  been,  but  that 
he  was  actually  surprized,  there  would,  have  been  some 
foundation  for  the  argument.  But  here  no  deception 
whatever  was  practised,  nor  was  tlic  defendant  misled ; 
if  he  had  gone  to  a  judge's  chambers,  as  it  was  com- 
petent to  him  to  do,  for  farther  particulars,  and  had 
stated  that  he  held  no  other  but  these  premises,  would 
it  not  have  been  useless  to  have  granted  him  a  farther 
particular  ? 

Per  Curiamy  Rule  discharged. 

Abbott  (with  him  Dauncey)  wiu  to  have  shewn  cause. 
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Monday,  ISHERWOOD  OgalnSt  OlDKNOW.  (o) 

Derite  to  the  POVENANT.    The  plaintiff  declares  that  Thagua 

lifewithoatim.  Bradshaw  IshcTwoodj  being  seised  in  fee  of  the 

^ste,  &c.  n-  premises  hereinafter  mentioned  to  be  demised^  on  the 

Ts^ofpWntlff  2^^  o{  September  1790,  by  his  will,  duly  executed  and 

for  life,  with  attested,   devised  the  same,   among  other  things,  to 

power  to  make  . 

leases  for  two  trustees  in  fee  upon  trust  for  the  payment  of  certain 
&c  or  for  the  annuities,  and,  subject  thereto,  to  the  use  of  his  brother 
S^'^WbT'*  H.B.Ishenxx)od  for  life,  without  impeachment  of  waste; 
hSTxltt-wtth-  remainder  to  the  use  of  the  trustees  to  support  contin- 
9ta  toting  my  ^^^  ^^^  3^^.  remainder  to  the  use  of  his  first  and 
momy  or  other  other  sons  successively  in  tail  male ;  and  in  deSsiuk  oi 
^efafine;  such  issuc,  to  the  use  of  his  brother  Join  Isherwood  fin; 
indentim  15th  lif^j  without  impeachment  of  waste;  remainder  to  the 
S^^M  wrj**to  ^^  ®^  ^®  trustees  to  support,  Sec.,  with  several  remain- 
be  compotcd  as  ^^^  over;  with  power  to  the  trustees  and  to  his  said  hnn 

to  the  meadow  '  r  ; 

land  from  13th  thers  and  nephew  respectively,  from  time  to  time  dur- 
the  pasture  from  Ing  the  several  terms  of  their  lives,  and  as  they  should 
and  the  mei!* '  ^e  actually  seised,  by  any  writing,  &c  to  make  any 
iiil^Ji^Ust  ^^""^  ^^  ^®  devised  premises,  or  any  part  there(^  &c 
under  a  yearly    ftiy  the  term  of  twoor  three  lives,  or  for  00  or  any  other 

rent,  paysble  to  -^  :^Jf  J 

lessor,  aod«Kh  number  of  years,  determinable  on  the  death  of  two  or 

other  p#noii  as 
shookHte^eo- 

titled  to  the  freehold  and  inheritance,  half  yearly,  on  irth  Nbvfmhr  and  ijth  March,  the 
first  payment  to  be  made  on  nth  November  next  ennitig^  and  lessee  covenanted  with  Icsmt, 
liis  heirs,  and  assigns,  for  payment  to  lessor  and  such  other  person,  &c.  of  the  rent  at  the* 
days  «ad  times,  &e.  Held  that  the  lease  for  14  years  was  warranted  hy  the  power  to 
leste  for  2t;  and  that  the  reservation  of  the  first  half  year's  rent,  payable  at  the  end  of 
•7  days,  was  not  taking  1  wm  of  money  for  a  fine,  bring  in  consideration  of  a  preccdinf 
occupation;  and  that  plaintiff*,  after  the  death  of  H.  /.,  was  an  assignee  within  staL 
%%ii,%,  €  34*1  and  might  maintain  coveaant  against  the  lesaef  Un rciiC-vtcir  tfwr.tht 
4eatli  of  H*  /^  and  dwiog  the  continuance  of  the  term. 

(«)  Cause  was  shcwa  tt  Seijeanu'  loa  before  this  term. 

three 
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IN  THE  J'iPTY-FIFTH  YeaR  OF  GEORGE  Hi.  5B3 

three  lives  concurrent  at  the  same  time,  or  for  the  term        i?k« 
t^f  21  years,  in  possession  and  not  in  reversion  or  by  ■ 

way  of  future  interest,  so  as  upon  all  and  every  such         ^mmt 
lease  there  were  reserved  paj'able  during  the  continu« 
ance  thereof,  the  best  and  most  improved  yearly  rent, 
whicli  at  the  time  of  making  such  lease  could  be  gotten 
for  the  same,  to  be  incident  and  belong  to,  and  from 
tunc  to  time  go  along  with  the  several  uses  therein- 
before mentioned,  'without  taking  any  sum  or  sums  (tf 
money  cr  other  thing,  for  or  in  lieu  of  a  fine  or  income 
for  the  same,  and  so  as  there  were  a  condition  for  re- 
-entry, &c.     And  the  plaintiff  avers  that  the  testatoT 
died,  whereby  H.  B,  Isherwood  became  seised  for  life 
with  the  said  power  of  leasing,  and  being  so  seised 
by  indenture  (15th  of  October  1800)  by  virtue  of  the 
said  power,  and  for  the  considerations  therein  men- 
tioned, demised  the  premises  to  the  defendant  ybr  14 
yeai'Sj  to  be  computed  as  to  the  meadow  and  plough 
lands  from  the  13th  of  February  then  last  past,  the 
pasture  lands  from  the  25th  of  March  also  then  last, 
and  the  messuage,  &c.  from  the  1 2th  of  May  then  also 
last,  mider  a  yearly  rent  of  loc/.  payable  to  the  said 
jET.  B.  Isherwood,  and  to  such  other  person  as  for  the 
time  being  should  be  entitled  to  the  freehold  and  in- 
heritance, by  half-yearly  payments  on  the  nth  of 
Jfiovember  and  the  25th  of  March,  the  first  payment 
thereof  to  be  made  on  M^  i  ith  5/*  November  next  ensuing 
the  date  of  the  indenture,  &c.     And  the  defendant  co- 
venanted with  H.  B.  Isherwood,  his  heirs  and  assigns, 
for  payment  to  the  said  if.  B.  Isherwood,  and  to  such 
*«ther  person  as  should  ioe  entitled  to  the  ire^oldy'&c. 
4>f  the^d  rent,  at  the  said  days  and  times,  &c.  und  ick 
io90piug  mud  yieldkig  «p  the  pr^ni!^  in  repair,  wd 

not 


Oluknow. 
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1 8 15.        not  to  carry  any  manure  o(F  the  premises.     And  die 
-"■"^        plaintiff  shews  that  the  defendant  entered  and  was 

ISIICRWOOD 

agaiusi  possessed»  and  that  i/.  B.  Isherwood  died  without  issae 
on  the  25th  of  January  1^0  \^  whereby  he  the  phiintiff 
became  seisetl  of  the  reversion  of  the  said  demised  pre^ 
mises,  expectant  on  the  determination  of  the  said  de* 
mise,  for  his  life,  and  entitled  to  the  freehold  of  the  said 
demised  premises ;  and  the  plaintiff  assigns  for  breach 
the  non-payment  of  two  years'  rent,  accrued  after  the 
plaintiff  became  so  seised,  &c.  and  also  the  not  keeping 
during  the  term  after  the  plaintiff  became  so  seised,  &c. 
and  not  yielding  up  at  the  end  of  the  term  the  prcr 
mises  in  repair,  and  also  the  carrying  ofl'  manure,  &c. 
Issue  being  joined  upon  pleas  to  these  several  breaches 
there  was  a  verdict  for  the  plaintiff  at  the  trial  bcfoit 
the  Chief  Justice  of  Chester. 

And  in  tlic  last  term  it  was  moved  by  Benyon  in 
arrest  of  judgment,  first  that  the  lease  for  14  years  was 
not  a  limitation  of  the  use  in  compliance  witli  the  power 
to  lease  for  21  years;  and  therefore  was  good  only  fof 
the  life  of//.  B.  Isherwood^  the  grantor;  2dly,  that  the 
lease  was  not  warranted  by  the  power,  by  reason  that 
the  power  forbid  the  taking  any  sum  of  money  for  a  fine^ 
whereas  the  lease  stipulates  for  payment  of  half  a  yearns 
rent  at  the  end  of  the  first  27  days,  which  is  in  eilect  taking 
a  sum  of  money  for  a  fine;  3dly,  that  this  action  would 
not  lie  for  the  remainder-man,  either  at  the  oommoB 
law^  or  by  stat.  32  //.  8.  c.  34.  he  not  being  an  as- 
signee within  that  statute. 

LiilledaUf  Iffon^  and  D.  JP.  Jone$i  shewed  causey  and 
upon  the  first  point  they  referred  to  stat.  32  JEf.  8.  c.  28. 
concerning  leases  by  ecclesiastical  persons,  &C  and  this 

6  two 
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two  restraining  statutes  of  i  Eliz,  and  I'^Eliz,  c.  10.9         18 15. 
where  the  words  of  the  exception  out  of  tlie  restraint        — "~" 

ItBERWOOB 

are,  other  than  for  the  term  of  %\  years  or  three  livesj         against 
' Vithout  shying  or  under.     And  yet  a  lease  for  a  lesser 
term,  or  fewer  lives,  is  good  (a).     So  here  the  words  of 
this  power,  being^br  the  term  of  two  or  three  lives^  &c.  or 
for  the  term  of  2 1  yearsy  although  it  doth  not  say  or  undet\ 
the  lease  may  be  for  a  lesser  term.     And  Carter  and 
daycMs  case(i),  which  was  a  lease  by  the  warden 
and  iellows  of  AU-souls  College  for  twenty  years,   is 
trcnclasive  in  favour  of  this  lease.     To  the  second  ob- 
jection they  answered,  that  though  the  lease  stipulates 
for  payment  of  half  a  year's  rent  at  die  end  of  27  days» 
yet  it  appears  by  the  lease  that  such  reservation  was 
for  an  antecedent  occupation  of  the  several  parts  of  the 
lands  demised.     Upon  the  third  objection  they  cited 
several  authorities,  that  by  the  common  kw,  cmd  before 
the  Stat.  32  Jf.  8.  c.  34.  the  plaintiff  might  have  had 
this  action ;  for  the  covenant  is  to  do  a  thing  annexed 
to  the  land,   and  the  remedy  by  t;ovenant  doth  run 
wiCli  the  land ;  as  if  an  abbot  covenant  to  sing  for  B, 
and  all  ikt  lords  of  such  a  manor,  in  his  chapel  there, 
the  assignee  of  the  manor  shall  have  covenant  (c).     Biit 
witiiout  insisting  farther  upon  this,  they  went  on  to  the 
ini3iin  argument,  viz.  that  the  plaintiff  was  an  assignee  of 
the  reversion  within  the  stat  32  /f.  8.     Although  the 
statute  speaks  of  grantees  and  assignees  of  the  rever- 
sion, yet  an  assignee  of  part  of  the  estate  of  the  rever- 
vion  may  take  advantage  of  the  covenant  (d).     As  in 

{a)  Co,  Lit  44.  b. ;  5  Hep.  6.  K  (h)  x  Leon,  306. 

(0  5  Xep,  17.  b,    Co,  Lit. 385.  a.    £ro.  Ahr.  Covenant's-  ^  ^^st.  %Zi. 
ftr  Cokt  C.  J.    I  Rol  Air.  521.  fU  6. 

{i)  C$.  Litt,  ai5. «.    Att9€  f .  Hemmir^f  %  Butst.  2S1. 

Vol.  III.  Dd  the 
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1 8 1 5.         the  case  at  bar,  the  plaintiff  is  assignee  of  the  rerersioil 
for  life.     For  the  statute,  which  is  a  remedial  law,  ba» 

iSUERWdOD  1     i-i  11  -I       1  r  I 

,;^;.i/rti/         been  construed  hberally,  and  therefore  every  one  wto 
comes  in  by  the  act  and  limitation  of  the  party,  thoi^ 
in  the  ^05^,  is  a  sufficient  grantee  within  it  (a).     So  the 
surrenderee  of  the  reversion  of  copyhold  lands^  thoof^ 
formerly  held  not  to  be  within  the  statute,  because  he 
was  in  by  custom  only,  and  not  privy  to  the  lease  made 
by  the  copyholder,  nor  in  by  him  (&),  has  ance  been 
held  to  be  within  the  intention  and  equity  of  the  sta- 
tute (^).     Now  here,  according  to  Whitlock'B  case(^ 
and  Machd  v.  Dimton  {e\  the  plaintiff  is  in  by  the  de- 
visor of  part  of  the  estate  of  the  reversion  which  the 
devisor  had,  after  the  term  of  years  expired ;  for  the 
lease,  after  it  was  made,  came  in  by  virtue  of  the  power 
above  all  the  limitations,  and  took  its  essence,  not  out 
of  the  estate  for  life,  but  out  of  the  estate  of  the  devisor 
before  all  the  other  estates ;  and  then  the  plaintiff  com- 
ing in  after,  in  nature  of  a  reversioner,  the  reservation 
of  the  rent  to  him  is  good.     And  it  seems,  according 
to  Hotley  v.  Scott  {f)y  recognized  by  Ashhurst  J.  in 
Doug.  572.,  under  the  name  of  Sir  «7»  Astlejf%  leasee 
tliat  a  reservation  to  the  tenant  for  life,  his  hdrs,  and 
assigns,  without  more,  would  have  been  a  good  reser- 
vation to  give  the  remainder- man  the  benefit  of  tl|^ 
covenant,  for  the  words  heirs  and  assigns  most  men 
the  person,  to  whom  the  inheritance  shall  go^  and  j^ 
have  no  other  meaning.     And  so  it  was  considered  ii^ 
Whitlvck^s  case.     And  in  Sands  v.  Ledger  (g\  HoU  CiJL 
never  doubted  but  that  the  remainder-man  migjbt  hvrt 

{a^  C».  Lit*  215.  h.     Moor,  98. 

{h)  Brasier  w.  BenUy  Ttlv.  aia.     S.  C.  Cro,  J.  305. 

{€)  Glover  ▼.  Co/r,  Cartb.  005.    S.  C.  4  MoS,  8o.         {d)  8  Re^  7a 
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debt  for  rent  reserved  upou  a  lease  made  by  tenant  for         xBij. 
life  under  a  powei;. 


Benjfon^  Hdroydj  and  Ridhardson,  contra,  upon  tbe 
first  point  argued,  that  powers  of  this  sort  were  to  b^ 
expounded  strictly.  And  as  to  tbe  decisions  upon 
leases  by  ecclesiastical  perscxos,  under  the  statutes,  they 
aaid  that  they  are  founded  upon  the  particular  words 
and  intention  of  the  statutes  upon  which  they  severally 
arose^  and  do  not  apply  to  this  subject.  The  statute 
32  H.  8.  c.  28.  expressly  enables  the  granting  of  any 
lease  not  above  21  years;  and  the  mischief  aimed  at  by 
the  restraining  statutes  was  the  decay  of  livings  and 
impoverishing  of  successors  by  the  making  of  long 
leases ;  and  in  order  to  prevent  the  making  of  long 
leases,  the  statutes  made  all  leases  other  than  for  21 
years,  &c.  void ;  it  is  evident  therefore  that  they  pre- 
scribed 2 1  years  as  the  maximum,  and  that  to  construe 
them  by  the  strict  letter  as  making  21  years  the  shortest 
period,  would  have  been  to  defeat  their  object  But 
powers  are  like  conditions  precedent,  and  must  be 
construed  and  complied  with  strictly  (a);  as  if  power  be 
given  to  three  persons  to  sell,  and  one  of  them  die,  tbe 
survivors  cannot  execute  it.  So  if  power  be  jpven  by 
letter  of  attorney  to  A.  to  make  a  lease  for  21  years, 
A.  cannot  make  a  lease  for  14  years.  And  if  this  lease 
does  not  emanate  from  the  tenant  for  life,  but  only  from 
the  framer  of  the  power,  the  tenant  for  life  is  no  more 
than  attorney  to  him  for  the  making  it  Also  the  rule 
hud  down  in  WhitIock*s  case  (i),  which  has  been  agreed 
to^  and  acted  upon  in  subsequent  cases  (c),  is,  that  all 

if)  VtrAsbbitra  J.  I  T.R*  709'  9)9iXep.70> 

if)  Rattli  f.  Popham,  %  Str.  991.    Hoe  t.  Prideauxy  xo  Eaa^  jt6, 
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positive  particular  powers,  must,  in  all  material  cii^ 
cumstanccs,  be  positively  and  particularly  pursued; 
against  and  a  difference  was  taken  between  a  particular  pover 
affirmative,  and  a  general  power  restrained  with  a  De- 
gative,  upon  which  difference  the  lease  in  that  case  was 
adjudged  a  good  lease,  pursuant  to. the  power,  became 
the  power  was  general,  and  the  restraint  came  after* 
And  upon  the  same  distinction  the  power  in  the  case  ai 
bar  is  not  well  pursued,  because  the  power  has  particu: 
larizcd  the  species  of  lease,  namely,  a-  lease  for  2 1  yean, 
and  the  lease  is  not  for  21,  but  for  14.  The  intent  of 
the  testator  who  gave  tlie  power  might  have  been  to 
prevent  the  estate  from  being  leased  for  a  shorter  tenD, 
he  might  tliink  a  shorter  term  prejudicial  to  the  estate^ 
or  he  might  act  capriciously.  Secondly,  tlie  reservation 
of  the  first  half-year's  rent,  was  a  reservation  by  way  of 
fine  or  foregift ;  for  although  the  habendum  is  from  an 
antecedent  date,  the  lessee's  prior  enjoyment  is  not 
referable  to  the  lease,  and  he  took  nothing  under  the 
lease  before  the  day  when  it  was  executed.  Therefcit 
here  is  a  reservation  of  half  a  year's  rent  for  an  enjoy- 
ment underthe  lease  of  only  27  days,  and  the  lessor,  if 
he  had  lived  but  27  days,  would  have  been  entitled  to 
half  a  year's  rent,  whereas  it  ought  to  have  been  so  re- 
served that  if  he  did  not  live  the  half  year  it  should  go 
to  the  reversioner.  Therefore  it  is  equivalent  to  the 
lessor's  taking  a  sum  of  money  by  way  of  fine.  Upon 
the  third  point  they  urged  tliat  no  authority  or  prece- 
dent for  this  action  is  to  be  found  in  any  book  of  en- 
tries or  reports.  As  to  its  being  maintainable  at  the 
common  law,  although  some  dicta  may  be  found,  which 
favour  the  opinion  that  the  assignee  of  the  reveruoD 
could  maintain  covenant  at  the  common  law,  the  better 

opinion 
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cpinion  is  the  other  way;  Thursfy  v.  Plant {a\  Bar*        18 15. 
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ker  V.  Darner  (i),    ThraU  v.   Cornwall  (c) ;    and    of 

that  opinion  "was  Lord  Kenyoii  in  Webb  v,  Btissel  (rf),         t^ainst 

Olokkqw. 

and  the  recital  in  the  statute  32  if.  8.  would  be  un- 
founded if  it  were  otherwise.  Also  in  Co.  Ut.  215.  b. 
it  is  said,  *^  that  at  the  common  law  neither  assigns  in 
deed  nor  assigns  in  law  could  have  taken  the  benefit  of 
either  entry  or  re-entry  by  force  of  a  condition ;"  Sfiep. 
Touch.  149.  is  to  the  same  effect;  and  covenants  stand 
upon  the  same  footing  with  conditions.  Then  if  this 
action  be  maintainable,  it  must  be  by  force  of  the  stat. 
32  i/.  8.  Now  the  plaintiff  in  order  to  come  within 
the  statute  must  be  a  grantee  or  assignee  to  or  by  the 
lessor  or  grantor  hiipself;  that  is,  he  must  be  in  by 
virtue  of  the  grant  or  assignment  of  the  person  who 
made  the  lease,  and  to  whom  the  covenants  were  made. 
That  person  was  in  fact  the  tenant  for  life.  Is  then  the 
plaintiff  grantee  or  assignee  to  the  tenant  for  life  ?  It 
is  not  pretended  that  he  is ;  but  it  is  said  he  is  so  to 
the  devisor,  and  that  the  lease  derived  its  essence  out 
of  the  estate  of  the  devisor,  and  not  out  of  the  estate  of 
the  tenant  for  life.  Still,  however,  the  tenant  for  life 
was  the  covenantee,  and  it  was  settled  in  Webb  v.  RiiS" 
sel  [e)  that  a  reversioner,  in  order  to  maintain  an  action 
under  the  statute,  must  be  in  of  the  reversion  by  the 
covenantee.  So  Moor  876.  the  statute  does  not  extend 
to  him  in  reversion,  who  is  in  of  another  estate.  But 
in  answer  to  this  a  legal  fiction  is  resorted  to,  and  it  is 
said  that  in  the  ej'e  of  the  law  the  devisor,  by  whom  the 
l&laintiff  is  in  of  the  reversion,  was  the  person  who 
inade  the  lease,  and  to  whom  the  covenants  were  made. 
That  the  lease  derived  its  efficacy  from  the  devisor 

(tf)  I  Samd.  437.  W  3  -Wfei  338.  (f)  i  H'-ih,  x6j, 

(4  3  T.  JS.  401.  {€)  3  r.  R.  39i. 
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1 8 15.        may  be  admitted,  but  it  is  carrying  the  fiction  a  stq> 
_-         farther  to  say  that  he  was  the  covenantee;  and  can  it 
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axaha        be  maintained  that  the  heirs  of  the  deviaor  would,  at 

Oldknow. 

privies  in  blood,  be  liable  to  an  action  of  covenant  bj 
the  lessee  or  his  assigns  ?  Machel  v.  Dunton  is  di£E»^ 
firom  this  case^  because  there  the  devisor  devised  the 
lands  to  one  for  years,  and  by  the  same  will  devised 
the  reversion  to  another;  so  that  in  that  case  the  de- 
visee of  the  reversion  was  strictly  the  assignee  of  the 
person  who  created  the  term,  and  there  was  no  ii^er* 
mediate  lessor  to  whom  the  covenants  were  made.  And 
Glover  v.  Cope  (a)  only  decided  that  the  surrenderee  of 
copyhold  is  in  by  the  copyholder,  though  he  takes  iron 
the  lord,  because  the  lord  is  a  mere  channel  to  convey; 
but  it  left  the  principle  untouched,  viz.  that  he  must  he 
privy  to  the  lease  made  by  the  copyholder,  and  in  bj 
him,  in  order  to  be  a  grantee^  &c*  within  the  act«  Sand$ 
V.  Ledger  does  not  apply  because  that  was  an  action  of 
debt,  which  lay  at  common  law  upon  the  privi^  of  estate^ 
and  not  upon  the  privity  of  contract  Then  as  to  Hotl^ 
V.  Scott  it  is  observable  that  the  only  question  there  wav 
whether  the  condition  for  re-entry  ought  not  to  haia 
been  expressed,  in  words,  to  be  reserved  to  the  inhai* 
tance,  instead  of  to  the  heirs  and  assigns  of  the  tenasA 
for  life,  and  the  Court  held  that  a  reservation  by  those 
words  was  the  same  as  if  it  had  been  expressly  reserved 
to  the  persons  in  remainder  or  reversion.  But  it  oefcr 
was  agitated,  nor  could  it  be^  whether  under  the  i^ 
servation  the  remainder-man  would  by  the  statute  hue 
the  benefit  of  the  condition,  or  could  bring  an  actioa 
upon  the  covenant  The  most  that  can  be  made  of  it 
is,  that  the  Court,  without  adverting  to  the  distincCiaiH 

{a)  Ccrth,  20^ 

took 


IN  THE  Fifty-fifth  Year  of  GEORGE  III.  391 

took  it  for  granted  that  covenant  would  lie;  which  was         1815. 
likely  enough  to  be  the  prima  fecie  impression.     The     , 
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holding  that  this  action  is  not  mauitainable  will  not  de-         ^S''"''' 

,  Oluknow. 

prive  the  remainder-man  of  his  remedy,  it  will  only  al- 
ter tlie  form  of  it;  if  these  be  not  covenants  which  run. 
with  tlie  land,  they  are  covenants  in  gross;  only  the 
re-^ntry  will  be  lost  to  tlie  remainder-man. 

Stdgdefif  Amic.  Cur.  mentioned  Davis's  case  from  JVoGd-' 
^fitU's  Landlord  and  Tenant,  434.,  4th  ed.,  and  said,  that 
if  upon  enquiry  the  lease  in  that  case  should  turn  out 
to  be  a  lease  made  under  the  power,  it  would  be  ex- 
pressly to  the  point  in  question. 

Lord  Ellenborougu  C.  J.  Tliis  was  a  motion  itk 
arrest  of  judgment  in  an  action  of  covenant,  in  which 
the  plaintiff  declaimed  and  assigned  for  breach  (among 
ethers)  the  non-payment  of  rent.  The  action  is 
brought  by  the  remainder  man  upon  a  lea^  granted 
by  the  first  tenant  for  life^  under  a  rent  reserved  to  the 
lessor,  and  to  such  other  person  as  for  the  time  being 
should  bo  entitled  to  the  freehold  or  inheritance ;  and 
the  lessee  covenanted  with  the  lessor,  his  heirs  and 
assigns,  to  pay  such  rent.  And  the  question  is,  whe- 
ther the  plaintiff  shall  take  advantage  of  this  covenant, 
or  is  an  assign  within  the  meaning  of  this  lease,  as  it 
stands  upon  the  law  on  this  subject,  and  upon  the 
ftat  32  f/.  8.  c.  34.  The  power  is  stated  on  the  face  of 
the  declaration,  so  that  it  appears  to  the  Court  that 
this  lease  was  made  by  the  tenant  for  life  as  in  execu- 
tion of  his  power.  The  power  is  to  the  devisees  re- 
spectively, as  they  should  be  actually  seised  of  the  pre- 
mises, by  any  vrriting,  &c.  to  make  any  lease  of  the 
devised   premises,  or  any  part  thereof,  as  had   been 
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18 1  J.         usually  leased,   &c.  to  any  person  for  two  or  Uiree 
•"""""        lives,  or  for  99  or  an\'  other  number  of  years  deter- 

ISUIRWOOD 

against  Hiinable  on  the  death  of  two  or  tfirec  lives,  or  for  the 
terra  of  21  years  in  possession,  &c.  The  first  objec- 
tion made  is,  that  the  lease  is  not  warranted  by  the 
power,  because  it  is  granted  for  14  years  only.  Now 
if  we  look  to  the  object  of  this  power  we  amnot  but 
see,  that  it  certainly  was  made  with  a  view  of  limiting 
the  extent  of  the  benefit  which  the  tenant  for  life  should 
take  in  the  granting  of  leases,  and  to  place  the  time 
that  he  shoutd  be  at  liberty  to  exercise  a  dominion  over 
the  estate  under  certain  guards  and  restrictions  as  to 
its  duration.  Therefore  the  power  says  he  shall  have 
for  the  term  of  21  years;  that  is  the  greatest  period 
Allowed  him ;  and  does  not  that  necessarily  include  a 
poTi'er  to  lease  for  a  less  time  ?  It  gives  him  the  whole 
term ;  and  it  is  among  first  principles  that  every  man 
who  has  power  over  the  whole  may  renounce  a  part, 
if  it  be  given  for  his  benefit.  And  I  cannot  con- 
ceive that  it  is  not  a  renunciation  in  part  of  his  benefit, 
to  grant  for  7,  lo,  12,  or  14,  or  any  number  of  years 
short  of  the  whole  exhaustion  of  tlie  21.  This  is  • 
grant  for  14  years;  and  I  think  it  is  within  the  nile^ 
omne  majus  continet  in  se  minfus;  in  like  manner  as  if 
there  be  a  licence  or  authority  to  a  man  to  do  any 
number  of  acts  for  his  own  benefit,  he  may  do  some  of 
them  and  need  not  do  all.  So  here,  the  tenant  for  life 
might  exercise  his  right  to  the  utmost  extent  of  the 
power,  or  he  might  stop  short  of  that ;  and  then  every 
part  of  wliich  he  abiidged  himself  would  be  for  the 
benefit  of  the  next  in  remainder;  he  would  throw 
back  into  the  inheritance  that  portion  which  he  did 
not  choose  to  absorb  for  his  own  use.     The  second  ob- 

jection 
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jection  arises  on  that  part  of  the  power  respecting  the         181 5. 
fine.     The  power  makes  a  conditioni  that  upon  every         ■""  ■    ■ 
lease  there  should  be  reserved,  payable  during  the  con-         a^ahst 
tinuance  thereof,  the  best  and  most  improved  yearly 
rent,  &c.  without  taking  any  sum  or  sums  of  money 
or  other  thing  for  or  in  lieu  of  a  fine  or  income  for  the 
same.     Now  it  appears  that  this  lease  was  granted  on 
the  15th  of  October^  and  that  by  the  stipulation  of  the 
parties  payment  of  half  a  year's  rent  became  due  on 
the  I  ith  o{  November  following;  that  is,  27  days  after 
granting  the  lease  a  compensation,  as  it  is  said,  for  the 
granting  it,  has  been  stipulated  for.     But  how  is  that  a 
breach  of  the  condition  ?   Is  it  taking  a  sum  or  sums  of 
mpney  for  or  in  lieu  of  a  fine  ?    It  is  at  the  utmost  but 
granting  a  lease  with  a  covenant  for  pnjnment  of  the  first 
half-year's  rent  before  the  half  year  has  expired.     It  is, 
therefore,  at  the  utmost  only  taking  a  covenant  which 
may  be  the  means  of  possibly  acquiring  to  him  a  sum 
of  money.     Then  it  is  not  within  the  letter.     But  is  it 
within  the  spirit  ?    The  power  says,   "  for  or  in  lieu  of 
a  fine  or  income  for  the  same ;"  is  this  for  or  in  lieu 
of  a  fine  or  income  ?     What  fine  did  the  party  con- 
template?  The  resen'ation  appears  to  be  in  consider- 
ation of  an  antecedent  occupation ;  it  is  not  in  lieu  of  a 
fine  if  a  party  take  a  compensation  for  a  time  antece* 
dent  to  the  date  of  the  lease,  during  which  time  the 
lessee  has  been  permitted  to  occupy,  and  considering 
the  lease  as  if  it  were  executed  at  the  time  of  the  com- 
mencement of  the  occupation.     If  it  had  been  alleged 
in  pleading,  that  this  was  a  taking  of  the  rent  contrary 
to  the  power,  might  it  not  have  been  replied,  that  the 
rent  was  taken  merely  to  compensate  the  lessor  for  an 
antecedent  occupation  ?     This  could  not  in  any  shape 
deprive  the  remainder-man  of  any  portion  of  his  in- 
terest. 
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1815.        terest     We  come  then  to  the  third  and  main  questioa, 
"— "^        and  the  only  important  question,  which  has  occu{Med 

ISUBIWOOD  ,  .  /*     I  rrn 

tgaiasi        the  greatest  portion  of  the  argument     Inat  question 
isf  whether  the  plaintiff,  as  assignee,  either  at  the  com- 
mon law  or  under  the  stat.  32iiir.8.,  is   entitled  to 
maintain  this  action.     I  will  not  stay  to  consider  whe- 
ther he  is  so  at  the  common  law,  although,  without 
meaning  to  pronounce  on   that,  I   rather  incline  to 
think  he  is  not ;  because,  if  he  were,  the  provision  of 
the  statute  H.  8.  would  have  been  in  a  great  d^ree 
unnecessary.     The  statute  recites,  ^'  that  many  tern- 
poral  and  religious  persons  had  made  leases,  &c.  to 
divers  persons,  &c.  for  term  of  years,  &c,  containing 
conditions  and  covenants,  &c  and  that  by  the  com- 
mon law  no  stranger  to  any  covenant  or   condition 
should  take  any  advantage  or  benefit  of  the  same,  hot 
only  such  as  arc  parties  or  privies  thereto;*'  and  then 
it  recognizes,   as  a  consequence,  the  situation  of  all 
grantees:  of  reversions,  as  also  of  all  grantees  and  pa- 
tentees of  the  crown  of  lands  late  belonging   to  mo- 
nasteries dissolved,  or  by  other  means  come  to  the 
hands  of  the  crown,  that  they  were  excluded  to  have 
any  entry  or  action  against  the  said  lessees,  their  exe- 
cutors, or  assigns,  which  the  lessors  before  that  time 
might  have  had  against  them,  for  the  breach  of  any 
condition  or  covenant  in  their  said  leases;   and  the  sta- 
tute proceeds  to  enact  ^^  that  they  shall  have  the  same 
advantage  and  remedies  by  action,  for  not  performing 
of  covenants  contained  in  their  leases,  against  their  said 
lessees,  as  the  lessors  themselves  or  their  heirs  might 
have  had,  in  the  like  manner  as  if  they  were  not  stran- 
gers."    The  object  of  the  statute,  therefore,  was  the 
benefit  of  that  class  of  persons  who  are  recited  in  iu 

The 
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The  statute  comprehended  a  mass  of  prc^erty  before  i8ic. 
then  recently  come  to  the  hands  of  the  crown  in  va-  •  ■ 
riomwaysby  the  dissolution  of  monasteries,  &c.,  and  **4*J^,^ 
granted  out  by  the  crown  to  a  roost  considerable  class  ^^^^^^^^^ 
of  persons*  AH  those  persons  found  themselves  by  the 
common  law  stripped  of  the  immediate  advantages 
vhich  the  original  grantors  themselves  enjoyed,  except 
by  action  of  debt  or  by  distress.  For  remedy  of  tliis 
inconvenience  the  statute  makes  them  privies  to  the 
eovenants  made  with  the  original  gi'antors.  This  was 
done  at  the  time  for  the  benefit  of  the  grantees  of  the 
erown»  which  was  the  principal  object  of  the  statute, 
but  the  remedies  were  also  extended  to  other  grantees. 
Thus  we  find  that  the  statute  provides  <^  not  only  that 
all  grantees  of  the  crown,  but  that  all  grantees  to  or  by 
MBj  other  person,  may  have  the  like  advantages  against 
the  lessees,  by  entry,  &c,  and  also  by  action,  Sec,  as 
the  lessors  or  grantors  themselves."  It  appears  then 
that  persons  not  strictly  privies  to  the  covenant,  and 
before  this  statute  not  entitled  to  maintain  an  action 
npon  the  covenant,  may  now  maintain  their  action; 
tbe  statute  having  transferred  the  privity  of  contract. 
And  such  has  been  the  persuasion  which  has  pervaded 
die  whole  profession  ever  since  the  passing  of  the  statute. 
It  has,  however,  to-day  been  drawn  into  doubt  in  this 
particular  case,  and  with  great  curiosity  of  research  made 
die  subject  of  argument  But  we  find  the  impression 
which  pervaded  the  mind  of  Lord  Coke^  in  Whitloclc'% 
I  as  appears  by  the  last  resolution  in  that  case, 
that  tbe  lease  had  not  its  essence  from  the  estate 
of  the  lessor,  which  he  had  for  life,  but  out  of  the 
fine,  firom  which  the  lessor's  estate  was  derived,  and 
^  that  in  construction  of  l^w  it  preceded  the  estate  for 
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18 15..        life,  aiid  all  the  remainders;  for  after  the  lease  made, 
"— ^         it  is  as  much  as  if  the  use  had  been  limited  originaUj 
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ngaitist  to  thc  lessce  for  the  term,  and  then  the  other  limita- 
tions in  constriiction  of  law  follow  it."  "  TTien,*'  he 
adds,  <'  when  the  lessor  reserves  rent  to  him  and  hb 
heirs,  it  is  good,  for  that  by  construction  of  law  pre- 
cedes the  limitation  of  thc  uses;  and  then  it  being  well 
reserved,  it  is  well  transferred  to  every  one  to  whom 
any  use  is  limited."  He  considered,  therefore,  thc 
reservation  in  that  case  as  the  creature  of  the  power, 
and  transferred  with  the  subsequent  limitations.  He 
considered  it  as  virtually  made  by  the  person  out  of 
whose  estate  the  power  was  first  created,  and  that  vir- 
tually the  assignment  came  from  him ;  that  it  was  not 
strictly  an  assignment  from  the  person  who  signed  the 
lease,  but  from  the  person  out  of  whose  estate  the  lease 
was  to  have  its  essence  and  operation.  In  this  light 
it  seems  to  have  been  considered  soon  after  the  statute 
32//.  8.,  which  was  about  six  years  after  the  passing 
of  the  statute  of  uses,  when  powers  grew  up  and  by 
degrees  became  an  usual  instrument  in  family  setde- 
ments.  That  it  was  so  understood  very  early  appears 
from  Muckel  and  Duntorf^  case  in  Leonard^  where  the 
lessor  devised  to  his  lessee  an  elongation  of  his  term, 
yielding  the  rent,  and  under  such  covenants  as  in  the 
first  lease,  and  devised  the  reversion  to  another ;  and 
admitting  the  words  of  the  devise  to  be  a  condition,  the 
doubt  was  if  the  devisee  in  reversion  was  grantee  with- 
in the  statute,  because  it  was  never  in  the  devisor  a 
reversion  or  condition;  and  the  whole  Court  was  of 
opinion  that  he  was,  and  should  take  advantage  of  the 
condition.  It  has  been  sometimes  said,  cotnmunm 
error  facit  jus;  but  I  say  communis  opinio  is  evidence 

of 
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of  what  the  law  is;  not  where  it  is  an  opinion  merely         1815. 
^eculativc  and  theoretical  floating  in  the  minds  of 


persons,  but  where  it  has  been  made  the  ground-work  against 
and  substratum  of  practice  upon  which  powers  of  this  '•"^"o 
sort  have  been  erected  and  acted  upon  from  the  time  of 
32  ff.  8.  down  to  the  present  time;  all  of  which  have 
been  frameil  under  the  supposition  tliat  the  various  co- 
Tenants  which  tlie  author  of  the  power  prescribed  were 
capable  of  being  enforced.  For  what  purpose  can  we 
suppose  that  persons  conversant  in  drawing  wills  and 
family  settlements  have  gone  on  prescribing  these  terms,* 
where  no  one  term  and  no  one  covenant,  except  that 
for  payment  of  rent,  could  be  enforced.  As  to  the  co-< 
venants  for  repairs,  and  for  the  management  of  ther 
estate,  and  every  thing  collateral  to  the  pa3anent  of 
rent,  all  these  would  be  nullities  as  far  as  the  action 
of  covenant  is  concerned ;  and  nothing  would  remain 
except  the  remedy  by  distress  or  debt  for  the  rent. 
Can  we  imagine  that  these  learned  persons  should,  for 
so  long  a  series  of  years,  treat  nullities  as  realities  and 
as  having  vital  operation  ?  And  yet  all  this  we  are  de-. 
sired  to  adopt.  That  which  is  stated  by  Ashhwst  J.  in 
DougLj  upon  mentioning  the  case  of  Sir  John  Astleif^ 
leases,  is  evidently  stated  by  him  as  fortifying  the 
position  which  he  adopts,  that  the  remainder-man 
should  have  the  benefit  of  covenants  upon  a  lease  made 
with  the  tenant  for  life,  although  the  covenants  were 
only  with  the  lessor,  his  heirs  and  assigns.  In  that  he 
is  supposed  to  have  been  referring  to  the  case  in  Laffty 
from  which  I  profess  myself  at  present,  not  having  the 
case  before  me,  able  to  collect  but  little;  however,  we  . 
find  inZ>0r^/.  the  learned  Judge,  in  the  presence  of 
Lord  McmsEeld  and  Bidler  J.  stating  tiie  position  as 

one 
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1815.        one  which  had  been  recently  decided ;  and  tliat  poa« 
— """^         tion  accords  with  the  universally  received  opinion.    It 
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agninst  is  too  much,  therefore,  for  us  at  this  time  of  day  tD 
pronounce  that  all  which  has  hitherto  been  esteemed, 
and  done  as  valid  has  been  error;  particularly  whea 
we  have  the  text  of  Lord  Coke  in  Whitlock^  case  to  ih» 
same  effect.  No  question  was  made  at  the  time  upon 
the  propriety  of  those  decisions,  or  of  the  prolatom  of 
law  which  we  find  in  them.  I  do  not  impute  blame  to 
the  learned  persons  who  have  agitated  this  questioDf 
either  upon  any  persuasion  of  their  own  minds,  or  as 
being  a  question  somewhat  perhaps  incumbered,  by  die 
refined  nature  of  the  argument*  Whatever  doubts 
there  may  have  been,  they  are  entitled  to  respect ;  with* 
out,  however,  overturning  that  whidi  the  habit,  the 
practice  and  persuasion  of  mankind  have  considered  as 
settled,  I  think  we  cannot  give  effect  to  them.  It  seems 
to  me  that  they  are  not  supported  by  legal  reasoning 
and  that  if  we  were  to  adopt  them,  we  should  do  so 
without  any  foundation;  and  therefore  I  think  tho 
judgment  in  this  case  ought  not  to  be  arrested. 

Le  Blanc  J.  This  comes  before  the  Cknirt  upon  a 
motion  in  arrest  of  judgment  in  an  action  by  the  se- 
cond remainder-man,  charging  the  lessee  under  a 
granted  by  the  tenant  for  life,  at  the  end  of  the 
with  breaches  of  covenant  for  non-payment  of  renly 
for  not  yielding  up  the  premises  in  repair,  and  for  ctfw 
rying  off  manure;  on  which  breaches  there  was  a 
verdict  for  the  plaintiff  with  80/.  damages.  The  ob- 
jections which  are  raised  are  in  arrest  of  judgment.  Of 
course  the  defendant  will  be  entitled  to  the  benefit  of 
all  that  which  the  law  has  established  in  faia  &voar; 
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but  of  course  also  the  Court  will  not  be  disposed  to        1815. 
attend   to  any  arguments  which  are  not  strictly  esta-        

.  ISUEKWOOD 

bushed  lu  point  of  law.  The  objections  are  three:  ^^tf/w/ 
first.  That  tlie  lease  granted  was  such  as  the  grantor 
had  no  authority  by  the  power  to  grant ;  and  if  that 
be  so,  of  course  the  plaintiff  cannot  maintain  this 
action.  The  objection  is,  that  the  power  given  is  to 
make  any  lease  for  the  term  of  2 1  years,  and  that  this 
is  a  lease  for  14  years  only.  In  construing  this  power 
the  Court  are  to  look  at  the  language  which  the  party 
creating  the  power  has  used  with  reference  to  the  situa- 
tion in  which  he  stood.  The  devisor  has  carved  out 
his  estate,  giving  it  first  to  one  brother  for  his  life, 
remainder  to  his  children  in  tail,  remainder  to  another 
brother  for  life,  and  to  his  children ;  and  power  is  given 
to  them  from  time  to  time  as  they  should  be  actually 
sdsed  to  make  leases  to  a  certain  extent,  in  order  that 
by  preventing  them  from  going  beyond  that  limit,  such 
leases  should  not  prejudice  the  interests  of  the  persons 
in  remainder.  Therefore  we  find  that  power  is  given 
to  lea:ie  for  tlie  term  of  two  or  three  lives,  or  for  99 
or  any  other  number  of  years,  determinable  on  the 
death  of  two  or  throe  lives,  or  for  the  term  of  21  years, 

in  possession  and  not  in  reversion.  We  are  now  called 
upon  to  construe  what  the  devisor  intended  by  ^^  for 
the  terra  of  21  years  in  possession  and  not  in  reversion.'' 
He  is  evidently  speaking  of  a  power  which  he  was 
framing  so  as  not  to  injure  the  persons  in  remainder. 
And  is  not  then  this  limitation  as  to  the  number  of 
years  the  same  as  if  he  had  said,  ^^  so  as  the  lease  shall 
not  exceed  21  years  to  the  prejudice  of  the  remainder- 
man.*' Tlie  arguments  to  shew  that  a  lease  for  14  years 
is  oot  witliia  a  power  -to  lease  for  2 1,  have  been  drawn 

from 
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1815'.  from  cases  where  the  Courts  have  determined  that  li 
'        lease,  which  miffht  not  pcrhai)s  in  point  of  duration  ex** 

ax^insi  ceed  the  time  limited  by  the  power,  was  yet  not  withm 
the  power,  because  it  altered  the  nature  of  the  lease 
permitted  by  the  power.  Therefore  if  there  be  a  power 
to  grant  a  freehold -interest,  and  the  grant  be  of  a  chat- 
t^l,  it  is  not  within  the  power.  I  will  admit  tliat  thu 
power  is  to  bear  a  different  construction  from  that 
which  is  put  on  ecclesiastical  leases;  that  the  one  is  to 
be  construed  strictly  and  the  other  liberally.  Yet  even 
under  the  most  strict  construction  of  this  power  it  is 
impossible,  I  think,  to  say  that  a  lease  for  14  years  ii 
not  within  a  power  to  lease  for  21.  It  is  impossible  to 
pronounce  that  the  devisor  iirtended  exactly  that  num-. 
ber  of  years,  neither  more  nor  less,  and  we  most 
look  to  the  intent  of  the  devisor  in  the  making  it^ 
The  next  objecticm  is.  That  as  the  Icfise  is  to  be 
granted  without  taking  any  sum  of  money,  or  o/tbtt 
thing,  for  or  in  lieu  of  a  fine,  the  prohibition  ironi 
taking  any  sum  for  or  in  lieu  of  A  fine  has  been  disre* 
garded,  inasmuch  as  the  lessor  has  in  effect  taken  some^ 
thing  by  way  of  fine  or  foregifi.  And  that  is  attempted 
to  be  shewn  in  this  way.  The  lease  is  granted  on  the 
15  th  of  Octobet'i  habendum  as  to  the  meadow  and 
plough-land  from  the  13th  of  February  preceding,  and 
as  to  the  pasture-land  from  the  25th  of  March^  and  at 
to  the  messuage,  &c.  from  the  1 2th  of  May^  meaerving 
a  rent  payable  half-yearly  on  the  i  ith  of  November  and 
the  25th  of  March^  and  the  first  payment  to  be  made  on 
the  I  ith  of  November  then  next.  It  is  therefore  argued 
that  the  lease  being  so  dated,  and  the  rent  so  reserved^  it 
follows  that  the  lessee  would  have  had  ah  enjoyment 
but  for  a  period  of  something  less  than  a  montli  befim 
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lialf  a  year's  rent  would  become  payable;  and  there-  1815. 
fore  the  sum  payable  as  for  the  first  half  year  operates  .  — 
by  way  of  premium  or  foregift.  This  objection  arises  ^against 
on  the  face  of  the  record,  and  is  therefore  to  be  confined 
to  what  appears  on  the  face  of  the  record.  True  it  is, 
that  the  lessee  in  strictness  would  only  have  had  an  en- 
joyment under  the  lease  for  a  month,  but  it  appears 
that  the  term  was  to  commence  as  to  different  parts  of 
the  farm  from  antecedent  periods.  If  the  lease  had 
stated  that  the  first  half  year's  payment  was  to  be  made 
in  consideration  of  an  occupation  from  those  periods, 
not  indeed  under  this  lease,  but  under  some  other 
agreement,  in  that  case  the  rent  reserved  could  never 
have  been  considered  as  a  reservation  by  way  of  pre- 
mium or  foregift.  If  this  objection  should  prevail, 
then,  upon  every  lease  granted  at  a  rent  payable  half 
yearly,  which  is  dated  on  a  given  day,  from  which  less 
than  half  a  year  to  the  fu^t  day  of  payment  has  to  run, 
it  might  be  argued,  that  the  reservation  of  the  first 
half  year's  rent  would  be  pro  tanto  a  foregift.  The  last 
objection  has  been  more  pressed,  and  it  is  this,  that 
the  plaintiff  (the  remainder-man)  cannot  maintain  co- 
venant upon  this  leasee  nor  could  he  re-enter  for  de- 
&ult  of  payment  of  the  rent.  The  objection  is  founded 
on  this,  that  the  remainder-man  is  not  an  assignee  of 
the  reversion  of  the  lessor  so  as  to  be  entitled  to  main* 
tain  covenant.  It  is  not  necessary  to  determine  whe- 
ther an  assignee  could  maintain  covenant  at  the 
common  law ;  because  there  is  no  doubt  he  may  main- 
tain it  under  the  stat  32  iif.  8.  Then  the  question  is, 
is  the  plaintiff  an  assignee?  He  is  the  person  next  in 
remainder  to  the  person  granting  the  lease;  true,  he  is 
not  assignee  of  the  lessor,  he  is  assignee  of  the  devisor. 
Vol.  IIL  E  e  But 
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1815.        But  I  take  it  to  be  clear  that  the  lease  must  be  conii* 
— ~"        dered  as  emanating  from  the  pereon  who  creates  ths 

against  power,  and  that  it  derives  its  force  and  authority  from 
him.  And  this  plaintiff  comes  in  as  second  tenant  far 
life  under  the  will  of  the  pei*son  who  created  the  power; 
therefore  he  stands  in  the  relation  of  assignee  to  him. 
The  argument  is,  that  he  cannot  have  this  action,  be* 
cause  he  must  be  the  assignee  of  the  person  of  the 
lessor  or  grantor.  But  he  is  the  assignee  of  the  person 
who,  in  the  eye  of  the  law,  is  the  lessor,  because  the 
person  empowering  the  tenant  for  life  to  grant  the 
lease  is,  in  the  eye  of  the  law,  the  lessor.  One  aigiH 
mcnt  against  this  mode  of  considering  it  has  been,  that 
the  lessee  could  not  maintain  covenant  against  the  hein 
of  the  devisor.  But  I  do  not  think  that  it  is  necessarf 
that  all  the  remedies  should  be  mutual  as  between  th* 
assignee  of  the  lessor  and  the  lessee;  because  mutuality 
was  not  so  much  an  object  of  the  statute  as  it  was  to 
give  those  persons,  who  at  the  common  law  were  stmi- 
gers,  a  power  to  enforce  covenants  which  they  had  not 
before.  The  doctrine  of  Lord  Chke  in  WhiUodlt 
case  entitles  the  Court  to  say  upon  principle,  that  thb 
plaintiff  was  the  assignee  of  him  who^  in  contemplatioD 
of  law,  was  the  lessor ;  and  that  as  such  he  is  entitled  to 
this  action.  If  the  question  had  been  less  dear,  I 
should  have  wished  for  a  further  opportunity  of  look* 
ing  into  the  case  cited  from  Lcffty  and  that  cited  to 
ns  by  Mr.  Sugdcn :  but  I  do  not  think  that  a  quo- 
tion  of  this  description  will  warrant  us  in  deferring  our 
judgment;  because  without  those  authorities  I  think 
there  is  su£Scient  to  justify  us  in  ^ving  judgmeot  for 
the  plaintifil 
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Bayley  J.  This  case  comes  singulai^ly  enough  be-  18 15. 
fore  the  Court.  It  is  not  brought  forward  in  the  shape  ,  •— - 
of  objections  moving  from  the  remainder-man  in  avoid-  against 
ance  of  the  lease,  but  as  moving  from  the  party  who 
has  occupied  under  it,  and  who  sets  up  the  right  of  a 
third  person.  It  seems  to  me,  however,  that  the  lease 
is  not  invalid  for  any  of  these  objections,  and  that  the 
plaintiff  is  entitled  to  his  action.  The  first  objection 
is,  that  the  lease  is  for  a  shorter  term  than  is  authorized 
by  the  power;  that  under  a  power  authorizing  to 
grant  for  2 1  years  the  party  cannot  grant  for  less.  K 
there  were  any  thing  to  shew  that  the  intention  of  the 
person  creating  the  power  was  that  the  term  should 
continue  for  2 1  years,  of  course  we  should  be  bound  by 
iL  But  when  we  consider  the  reason  of  such  a  limit- 
ation, it  seems  to  me  that  the  intention  of  the  person 
who  created  the  power  must  have  been  only  to  limit 
the  exercise  of  it  within  a  certain  term,  beyond  which 
it  should  not  pass.  The  tenant  for  life  is  authorized 
to  impose  burthens  on  the  inheritance  by  leasing  to  a 
certain  extent,  and  the  longer  the  lease  the  greater  will 
be  the  burthen.  Let  us  look  and  see  if  there  be  any 
probable  benefit  to  be  derived  to  the  reversioner  from 
A  longer  lease.  I  do  not  find  firom  the  arguments  of 
die  learned  counsel,  who  have  discussed  this  case  with 
great  talent,  that  it  is  pretended  that  any  advantages 
would  he  likely  to  result  to  the  reversioner  from  the 
term  being  prolonged  to  the  full  extent  of  the  power. 
Hi&k  upcfn  the  simple  reason  of  the  thing,  one  should  say^ 
tblit  it  is  certainly  more  beneficial  to  tlie  reversioner 
tlMit  be  diQtild  have  bis  estate  unincumbered  at  an  ear- 
lier pcsriod  than  at  a  later.  And  there  is  one  circum^ 
itnce  to  shew  that  the  testator  could  not  hare  intended 

£  e  2  that 
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1 8 1 5.         that  the  lease  in  all  events  should  endure  for  the  period 
'        of  21  years,  because  he  has  directed  that  it  may  be  li- 

ISIICRWOOD  ^  "  ^ 

against         Hiited  for  the  term  of  two  or  three  lives.     It  is  impos- 
sible,  therefore,  to  say  that  it  was  intended  that  the 
lease  in  all  events  should  be  for  not  less  than  21  yean. 
The  cases  upon  the  statutes  of  Elix.  seem  to  me  to  bear 
upon  diis  part  of  die  case.    As  to  the  second  objectioiiy 
that  the  reservation  of  the  first  half-year's  rent  wis 
made  by  way  of  premium  or  foregift,  I  do  not  think 
that  as  it  stands  on  the  pleadings,  the  first  half-yeai^i 
rent  must  be  considered  as  payable  for  27  days'  occupa- 
tion, but  for  half  a  year's  by-gone  occupation.  If  the  re- 
servation had  been  colourable  and  in  fraud  of  the  powcTi 
I  should  have  thought  it  might  have  been  considered 
as  a  premium;  but  we  cannot  presume  firaud.     It  wit 
competent  to  the  defendant  to  shew  that  he  had  na 
enjoyment  prior  to  the  1 5th  of  October^  when  the  hut 
was  granted.     But  he  has  not  asseitcd  that  feet,  aad 
we  are  not  warranted  in  going  out  of  the  record  to  pre- 
sume it ;  if  he  had  asserted  it,  I  cannot  help  thintiiy 
the  answer  would  have  been  that  he  had  a  prior  oc- 
cupation.    Upon  the  third  point  it  seems  to  me  thai 
the  Stat.  32ii'.  8.    extends  to  this  case,  and  tnat  the 
plaintiff  is  within  the  meaning  of  the  statute  an  assignee 
of  the  reversion  of  that  estate  out  of  which  this  kase 
was  granted.     I  agree  that  he  is  not  an  assignee  of 
the  tenant  for  life,  the  hand  which  executed  the  kue; 
but  he  is  an  assignee  of  the  estate^  out  of  which  die 
lease  proceeded.      JVkitlocl^  case  is  an  authority  la 
shew  that  it  is  out  of  the  estate  of  the  person  wbo 
creates  the  power,  that  the  lease,  when  made  by  viitae 
of  the  power,  proceeds.     It  is  apparent  as  fiur  as  re- 
spects Uvery,  that  if  it  wei:e  to  come  fiom  the.  tenant  fir 

16.    .  1* 


Oldknow. 


IN  THE, Fifty- FIFTH  Year  of  GEORGE  III.  405 

life  ouly  it  would  entirely  cease  at  his  death.      And         181c. 

there  are  cases  which  have  a  tendency  to  shew  that 

even  in  the  lifetime  of  the  tenant  for  life  it  is  operating  j^..ihs: 
as  out  of  the  estate  of  the  person  creating  the  power. 
As  where  one  makes  a  feoffment  to  the  use  of  himself 
ibr  life,  with  power  to  make  leases  for  lives,  and  he 
makes  a  lease  with  liverj',  it  was  at  one  time  held  to 
be  a  forfeiture  of  his  estate  for  life;  because  he,  being 
only  tenant  for  life,  cannot  out  of  that  estate  make  such 
leases ;  and  when  he  takes  on  him  to  make  livery,  he 
takes  on  him  to  make  a  lease  as  owner  of  an  estate 
sufficient  for  that  purpose,  which  he  is  not  {a).  And 
though  that  has  been  over-ruled,  it  was  upon  this 
ground,  that  such  a  lease  takes  effect  by  sealing  and  de- 
livery, and  so  the  livery  comes  too  late  to  do  harm  (i). 
This  shews  that  a  lease  to  be  made  by  tenant  for  life  by^ 
virtue  of  such  a  power  entirely  originates  and  takes  its 
essence  out  of  the  estate  from  which  the  power  is  de* 
rived,  and  enures  as  a  limitation  of  the  use  in  pursuance 
of  it  If  this  be  so,  then  it  will  follow  that  the  cove- 
nants made  with  the  lessee  are  to  pass  to  every  person 
to  whom  the  person  creating  the  power  has  after- 
wards given  any  interest.  They  pass  to  the  first 
tenant  for  life,  then  to  the  second  tenant  for  life; 
and  the  reason  is,  because  he  has  an  interest  derived 
not  from  the  first  tenant  for  life,  but  from  the  person 
creating  the  power.  And  such  has  been  the  invariable 
impression  on  the  minds  of  the  profession  from  all 
time  until  the  present  If  it  were  otherwise,  to  what  an 
extent  would  it  lead  ?  It  would  lead  to  this,  that  every 
guard  in  the  instrument  creating  the  power  providing 

{a)  See  Moor,  514 

ib)  See  I  Feetr,  29    .  1  Ltv,  149.    3  iCc^.  511. 

E  e  3  f<y 
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1 8 15.  for  particular  covenants  would  to  a  considerable  extent 
~        be  useless,  inasmuch  as  these  covenants  would  be  in- 

axtdnst  variably  nullities  as  far  as  they  respected  the  person  ta 
whom  the  estate  might  afterwards  go.  It  is  said  diat 
the  covenants  would  be  covenants  in  gross,  and  to 
might  be  enforced,  by  the  representatives  of  the  tenant 
for  life;  but  that  would  be  throwing  a  great  diflicuky 
in  the  way  of  the  remainder-man.  We  ought  not  to 
come  to  a  conclusion  which  leads  to  such  a  conse- 
quence, unless  compelled  to  do  it.  There  would  be 
many  cases  in  which  a  court  of  equity  must  be  resorted 
to.  Suppose,  for  instance,  the  tenant  for  life  dies  in* 
testate,  and  no  one  chooses  to  takeout  administration; 
there  would  be  no  one  through  whom  the  succeeding 
remainder-man  could  enforce  the  covenants,  without 
the  interference  of  a  court  of  equity.  Again,  suppose 
the  tenant  for  life  makes  the  lessee  his  executor,  is  the 
remainder-man  to  be  driven  into  a  court  of  eopSXj 
in  order  to  have  an  issue  of  quantum  damnificatus? 
Therefore  I  feel  no  difficulty  in  agreeing  with  my 
brethren  that  these  covenants  run  with  the  estate  out 
of  which  the  lease  issues,  and  consequently  will  pass  to 
every  person  in  succession  to  whom  the  estate  is  gitei 
by  the  person  creating  the  power. 

Rule  discharged,  {a) 

(tf)  Dunfier  J.  was  tkhtepi  from  Scijcanu'  lnD« 
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T)oE,  on  the  Demise  of  Thompson,  against     Monday^ 
Pitcher  and  Others.  («)  7^«.a3<i. 

j^JECTMENT  for  a  meeting-house,  burial-ground,   A  grant  by 
and  farm  called  the  Meeting-home  Farm,  in  the  and  inrolled 
parish  of  Rickmanswoitli.      At  the  trial  before  TTtom-  ^^S  m<^! 
son  C.  B.  at  the  Hertfordshire  assizes,  there  was  a  ver-  "*'°  ***  \^nd% 

*^  to  trustees  and 

diet  for  the  plaintiff  for  the  meeting-house  and  burial-  ^^cir  hein,  to 

the  use  of  one 

ground,  and  for  the  defendants  for  the  fiirm ;  and  upon  of  them,  his 

a  rule  nisi  for  entering  the  verdict  generally  for  the  signs,wi^n  con- 

plaintifF,  or  for  a  new  trial,  the  Court,  upon  the  shew-  hU  hei«  Ind"^ 

ing  cause,  directed  a  case  to  be  stated  for  their  opinion,  ;*"8"*»  should, 

^  *^  '    from  tine  to 

the  substance  of  which  is  this :  time,  rep(ur  a 

vault  <utd  t(ffnbp 

.    Jofie   Wilson  being  seised  in   fee  of  tlic   premises  standing  upon 

claimed  in  the  declaration,  by  lease  and  release,  (dated  C!l[d^aDdV 

the  4th  and  5th  December  1789,)  reciting  that  the  meet-  f^^^J^f^i^ 

ing-house  and  bunal-irround,  parcel,  &c  had  before  same  to  be  »s<d 

and,  then  were  held  by  a  society  of  Quakers  under  a  vault  for  tbe 

yearly  rent  of  2/.  105.,  and  that  the  burial-vault  and  of  her  family, 

tomb  over  it  standing  on  the  burial-ground,  had  be-  %ereof,  then  ever 

fore  then  been  used  as  a  burial-vault  for  the  £miily  of  'f  *^f  other  trus^ 

^  tee,  his  heirs  and 

the  relessor,  &c.  she  conveyed  all  that  messuage  or  ^^p''^*' 

farm  called  the  Meeting-house  Farm,  with  the  several  within  the 

fields  thereto  belonging,  and  also  the  meeting-house  statute,  which 

and  burial-ground,  and  burial-vault  and  tomb  standing  gnntipg^f 

lands,  &c. 


upon  the  said  fields,  or  one  of  them,    to  Mavor  and   J.h„iJablc 


to 
uses 

Smith,  and  their  heirs,  to  the  uses  and  upon  the  trusts  unless  the  deed 

*  be  vftthoul  any 

following,  viz.  as   to   the  meeting-house  and   burial-  condition  or  re^ 

servationfor  th$ 

gromid,  with  the  appurtenants,  (except  the  vault  and  benefit  of  the 
tomb,  &c.)  to  the  use  of  the  trustees,  their  heirs  and  ^ferson  'cMnm 

under  him^ 
(«)  Cause  was  shewn  at  Serjeant**  Inn  before  this  term. 

E  e  4  assigns, 
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i8i5.        assigns  (a),  so  long  as  the  same  should  be  used  by  the 
'         society  of  Qftukersj  and  they  should  pay  to  the  trustees 

against  the  yearly  rent  of  2/.  105.,  and  keep  the  same  in  repairt 
and  from  and  aftfer  the  determination  of  that  estate  as 
to  the  meeting-house  and  burial-ground,  and  from  and 
immediately  after  the  execution  of  the  said  conyeyance 
as  to  all  other  the  premises,  and  ako  as  to  tbe  rent  of 
2L  f  OS.,  during  the  continuance  of  the  limitation  afore- 
said, to  the  use  of  and  in  trust  fotMavoTf  his  heirs,  and 
assigns,  upon  cwub'tion  that  he,  his  heirsj  and  ^atignii 
should,  from  time  to  time,  and  at  all  times  thereafter,  re- 
pair, ei7id  keep  in  repair,  the  vault,  and  tomiy  andlrid^ 
tvork,  and  fences  thereto  belonging,  and  if  need  be  rdmSi 
the  vault  and  tomb,  and  permit  the  same  to  be  used  as  a 
famiJy^vaultfbr  the  said  Jane  and  any  of  herfkmiljf  fth$ 
might  desire  to  be  interred  therein,  and  in  default,  thereof 
his  estate  to  determine,  and  from  and  after  the  deler* 
mination  of  that  estate  to  Smith,  his  heirs,  and  atsigoi 
for  ever.  And  there  was  a  power  to  Snriti  to  enler 
from  time  to  time  and  see  the  condition  per&urmed ;  voi 
to  the  Quakers  to  build  a  new  meeting4]ouae  upoo  a 
diiferent  site,  and  declaring  that  then  the  new  site 
should  be  subject  to  the  same  uses  and  conditions  as 
the  old,  and  the  old  site  subject  to  the  same  uses  and 
conditions  as  the  farm,  &c.  The  indenture  was  cxe* 
cuted  and  inroUed  in  the  form  and  within  the  time  pre* 
scribed  by  the  statute  9  G.  2.  c  36.  The  lessor  of  the 
plaintiff  claims  under  the  will  of  Jane  Wibon^.  who  in 
1809,  by  her  will,  devised  to  him  in  fee  all  her  frediold 
and  leasehold  property  in  Bickmanseoortk  cfr  elsevriwR^ 
and  died  in  1 8 1  o,  having  to  the  time  of  her  death  reeeired 
the  several  rents  of  the  Meeting-house  Farm^  and  the 

• 

{a)  There  seems  to  be  an  omission  here  of  "  in  tnisl  for  the  sodctf 
of  ^mtko's" 

meeting- 
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ttleetiiig-house^  and  barial-gronnd.      The  defendants        1815. 
are  the  assignees  of  Mavor,  who  since  her  death  has 


Pitch  Ell. 


beoome  bankrupt.  t^aimt 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  condition  as  to  the  vault  and  tomb  is  within  the 
9lh  Oeo.  2,  c,  36;,  and  the  said  grant  of  the  Meeting'^ouse 
Farm  is  therefore  Toid.  Ii*the  Court  should  be  of  opinion 
that  the  said  grant  of  the  fiu'm  is  void,  a  verdict  is  to  be 
entered  for  the  plaintiff  for  all  the  premises  mentioned  in 
theindentore:  but  if  not,  then  the  verdict  to  stand* 

Somen  for  the  plaintiff  contended,  that  the  condition 
was  for  a  charitable  use  within  the  statute,  and  that 
being  reserved  for  the  benefit  of  J.  W.  and  her  family, 
the  grant  was  tlierefore  void.  As  to  its  being  a  chari- 
table use,  Lord  Coke  in  3  Inst.  202.  says,  that  the 
building  of  tombs,  &c.  is  the  last  work  of  charity  that 
be  done  for  the  deceased.  And  Durour  v.  Mot-- 
(a)  shews  that  a  devise  of  money  to  be  laid  out  in 
land  to  such  a  purpose  as  the  present  is  within  the  sta- 
tute^ notwithstanding  some  part  of  the  devise  may  be 
811^  aSf  but  for  the  particular  purpose  for  which  it  was 
given,  would  not  be  a  charitable  use.  Also  the  condi- 
tiiMi  being  reserved  for  the  benefit  of  J.  W.  and  her  fit- 
mily,  die  grant  is  void,  because  the  statute  requires 
that  it  shall  be  without  any  reservation,  trust,  condi- 
tkxiy  or  limitation  for  the  benefit  of  the  donor,  or  per- 
sons daiming  under  him;  otherwise  the  statute  de- 
clares it  to  be  absolutely  void.  It  is  also  bad  on  this 
aooount,  because  there  is  a  limitation  to  Smith  in  case 
of  non-performance  of  the  condition,  and  Smith  is  a 
person  claiming  under  the  donor.  And  in  Adams  and 
Lamberf^  case  (&),  it  was  resolved  that  a  partial  limit- 

(tf)  1  Vti,  311.  (*)  4  Ref,  106.  h, 

ation 
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1815.        ation  of  an  estate  to  superstitioiu  uses  was  within  tbe 

purview  of  the  statute  agamst  supentitiout  nse5(aV 

egffiesi  Also  this  grant  is  void,  because  it  did  not  take  effect  in 
possession,  for  it  appears  that  J.  W^  up  to  the  time  of 
her  death  continued  to  receive  the  rents  and  profits, 
but  the  statute  requires  that  it  should  be  made  to  take 
effect  in  possession  for  the  charitable  use  intended^  im- 
mediately from  the  making  of  it 

Lord  Ellenborough  C.  J.    The  qnestion  neieifed 

is  upon  the  statute  of  mortmain,  whether  this  grant  ef 
the  Meetirig-house  Farm  is  void,  which  is  granted  0 
ancillary  to  a  trust  for  keeping  up  a  tomb.  It  doei 
appear,  I  think,  to  be  a  charitable  use  in  part,  and  in 
part  not  As  far  as  concerns  the  grantor's  own  inter- 
ment it  is  not,  but  inasmuch  as  it  is  for  her  fiunily,  it 
may  be  so  considered ;  but  then  the  statute  has  been  com- 
plied with.  It  is  said,  however,  that  here  is  a  reserva- 
tion of  some  collateral  bene£t  to  the  donor  or  person 
claiming  under  the  donor ;  but  I  cannot  find  that ;  aD 
that  is  reserved  is  in  furtherance  and  execution  of  the 
trust.  The  object  of  the  statute  was  to  prevent  a  p&- 
servation,  under  colour  of  a  charitable  use,  of  somt 
substantial  benefit  to  the  donor  himself.  The  whole 
object  of  this  use  was  keeping  up  a  tomb  for  herself  and 
family.  As  to  the  objection  that  this  deed  did  not  take 
effect  in  possession,  the  statute  only  requires  that  it 
should  be  made  to  take  effect  in  possession,  and  it  is  so 
made.  If  there  were  any  secret  reservation  or  trust, 
which  was  to  be  evidenced  by  her  remaining  in  the 
possession  of  the  rents  for  about  19  years,  should  not 

(<v)  I  £i.  6.  c.  14. 

that 
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that  have  been  more  properly  made  a  question  before 
the  jury  ?  We  can  only  look  at  the  mstrument  itself, 
and  cannot  draw  any  such  inference. 

Judgment  for  the  Defendants,  (a) 

Roberts  was  to  have  argued  for  the  defendants. 

{a)  Damfier  J.  was  absent  from  ScrjeanU*  Inn. 


Doe 

against 

Pitcher.. 


AcKERLEY  against  Parkinson  and  Another,  fa)   Monday, 

^  ^    ^     Jan.%id. 

CASE   against   Parkinson^   as   vicar-general  of  the    An  tcf ion  upon- 
tlic  case  was 

Bishop  of  Chester  J  and  Mawdestey^  as  surrogate  of  held  not  to  lie 
Parkinson^  for  excommunicating  the  plaintiff  with  the  *f4p!rcne«I 
greater  excommunication.     The  plaintiff*  declares  that   ,  ^  ^^"^  bhhop 

o  *^  for  excommuni* 

a  suit  was  commenced  in  the  consistorial  and  episcopal   <^'^»"g  plaintiff 

*^         ^        with  the 

court  of  the  said  bishop,  before  Pm^kinson^  as  vicar-  greater  excom. 

T  1    1  •  ^  ■  1       •  f  -r%,  .      munication,  for 

general,  and  his  surrogate,  at  the  instance  ot  one  Old'   contumacy  in 
tiam  and  one  Wilbraham,  who  pretending  to  have  in-   hima*dirlnrkt«" 
terest  in  the  iroods,  chattels,  and  credits  of  one  Z).  Ac-  tionofanintcs- 

o  '  tatc  $  cHects,  to 

kerleVi  deceased,  prayed  that  the  plaintiff*  might  be  cited   "^^^^  pUimifT 

,  ,        was  next  of  kin, 

to  appear  in  the  said  court,  there  to  take  upon  him   and  had  inter- 
administration  of  the  goods,  chattels,  and  credits  of  the  tiie  goods,  8cc. 
said  D.  Ackerley^  and  also  to  exhibit  a  true  and  perfect  ^taaon  by  * 
inventory  of  the  same,  which  had  come  to  the  hands,  Jj]r  was^|^|"ji 
possession,  or  knowledge  of  the  plaintiff*,  and  also  to  "^^^  ^°'<*»  ^x 

*^  .  .  reason  that  it 

render  a  true  and  just  account  of  his  administration  required  him  to 

thereof;  whereas  in  truth  the  plaintiff*  was  not  bound  administration, 

by  law  to  do  any  or  either  of  those  acts,  nor  had  the  i^a^^g^him  an 

■aid  court  any  power  by  law  to  compel  him  so  to  do,  |J^'^°  ^?  ""^ . 

nor  any  jurisdiction  whatever  over  such  pretended  suit;  the  proceeding* 

■^  thereupon  had 

been  set  aside 
upon  appeal;  for  the  Ticar-general  had  jurisdiction  OTer  the  subject-matter,  viz.  the  grant* 
log  administration,  and  there  was  no  malice. 

(a)  This  case  was  argued  at  Serjeants*  Inn  before  thii  term. 

yet 


PARKlNiOM. 


412  CASES  IN  HILARY  TERM 

1815.     .-yet  the  defendants,  well  knowing  the  premises,  8uv 
-  did  knowinirly,  maliciously,  and  unlawfully  claim  and 

ACKEKLET  °  ...  .  1  •  i 

MgatHst  exercise  pretended  jurisdiction  over  the  said  suit,  and 
without  any  lawful  or  probable  cause  did  pronounce 
the  plaintiff  contumacious,  by  reason  of  his  alleged  ma- 
nifest contempt  of  the  law  and  ecclesiastical  jurisdiction, 
for  not  taking  upon  him  the  administraticn  of  the 
goods,  chattels,  and  credits  of  the  said  Z>.  Ackerley^  and 
in  pain  of  such  his  alleged  contumacy  did  decree  the 
plaintiff  to  be  excommunicated  with  the  greater  exooBi* 
nmnication,  and  therefore  did  excommunicate  and  ex- 
clude him  from  the  conununion  of  the  church,  and 
afterwards  did  publish  the  said  excommunication;  by 
means  whereof  the  plaintiff  was  brought  to  great  dis- 
grace^ and  put  to  great  expcnces  in  and  about  pro- 
curing the  sentence  of  excommunication  to  be  re- 
versed, which  had  been  reversed  accordingly,  and  was 
otherwise  greatly  injured.  There  were  other  more 
general  counts*  Plea  not  guilty.  At  the  trial  bcfix« 
Lord  Ellenborough  C.  J.,  at  the  Londoti  sittings  after 
Hilary  term  18 14,  there  was  a  verdict  for  the  plaintift 
damages  264/.  135.  1 1^.,  subject  to  the  opinicm  of  the 
Court  upon  a  case  reserved,  the  material  fiu:ts  of  whidi 
are  these : 

The  case  set  forQi  the  proceedings  in  the  oonsistorial 
and  episcopal  court  of  Chester^  before  ParJdnsen  as 
vicar-general,  and  MwwdesUy  as  surrogate  in  a  suit 
promoted  by  Oldham  and  Wilbraham^  having  intereit 
in  the  goods  and  chattels  of  D.  Ackerley,  of  the  city 
and  diocese  of  Chester,  deceased,  against  the  plaintiff 
the  only  child  and  next  of  kin  pf  the  said  D.  Ackerbg. 
first,  the  proxy  of  the  said  Oldham  and  WUbralum 
appeared  before  Parkinson^  vicar*g€neral,  &c  and  «1- 
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lieged  that  D,  AekerUy  died  intestate,  leaving  Frances         1815. 
his  widow,  and  the  plaintiff  iiis  only  child,   and  that       , 
Frances  died  without  taking  administration,  and  that        agt^it 
the  plaintiff  had  intermeddled  in  and  possessed  hinmelf 
of  the  goods,  &c«  of  the  said  D.  Ackerky^  and  that  the 
[daintiff  resided  within  the  diocese  of  Bath  and  fVeUs^ 
and  therefore  he  prayed,  and  the  yicar-genend  decreed, 
a  requisition  to  die  Bishop  o(Bath  and  Wells^  his  vicar- 
general,  &C.  to  cite  the  plaintiff  to  i^pcar  before  him, 
PmMnson^  his  surrogate,  &c.  in  the  consistory  court  of 
CkeUeTj  on  a  day  given,  then  and  there  to  take  on  him 
litters  ^administration  to  D«  Ackerley,  and  abo  to  ex- 
hibit an  inventory  of  all  the  goodsj  S^c.  of  the  deceased^ 
mUck  had  come  to  his  handsy  and  also  to  render  a  true 
accountf  S^.  at  the  instance  of  Oldham  and  Wilbraham^ 
whom  the  proxy  allied  to  have  an  interest  in  the  goods, 
kc  of  the  deceased.     And  thereupon  citation  is  made 
to  the  plaintiff  to  do  in  manner  and  form  above  prayed, 
under  pain  of  the  law,  &c.  by  the  Bishop  of  Bath  and 
Wells,  in  pursuance  of  letters  of  request  made  to  him 
bj  Parkinson  as  vicar«general ;   and  at  the  day  and 
place  above  assigned,  before  Mawdesleyj  as  surrogate, 
&C.  the  same  citation  and  service  thereof  upon  the 
plaintiff,  are  certified  by  the  said  bishop,  and  the  plain- 
tiff not  appearing,  the  citation  is  continued  to  the  next 
court ;  at  which  court,  before  the  surrogate,  the  plain- 
tiff being  called,  his  proxy  appears  and  prays  time  to 
thew  cause  to  the  second  court,  which  was  allowed. 
The  case  then  set  forth  several  subsequent  courts  at 
wluch  the  plaintiff's  proxy  prayed  and  obtained  iarther 
tiine^  and  a  requisition  to  be  made  to  the  Bishop  of 
Bath  and  Wells  to  take  his  declaration,  which  was  not 
returned]^  aad  finally  that  at  a  court  held  before  the 

surrogate^ 
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1 815*        surrogate,  the  plaintifT  was  charged  with  contumacy  in 
■■^""         not  taking  upon  him  the  administration,  nor  sheipi'ing 

Jk  f*  IT  p  fi  f   1  V 

against        cause  to  the  contrary,  and  was  decreed  contnmacious, 
ARKiwsoN.     ^^j  .^  p^^  ^£  j^jg  contempt  to  be  excommunicated; 

and  it  was  also  decreed  that  a  requisition  should  go  to 
the  Bishop  of  Bath  and  Wells  to  cause  him  to  be  de- 
nounced excommunicate.  And  thereupon,  by  a  sche- 
dule of  excommunication,  reciting  that  Mcnodedey^  as 
surrogate,  &c.  had  pronounced  the  plaintiff  to  be  con- 
tumacious by  reason  of  his  manifest  contempt  of  the 
law  and  the  ecclesiastical  jurisdiction,  for  not  taking 
upon  him  the  administration,  he  having,  as  alleged,  in- 
termeddled, &c.  and  in  pain  thereof  to  be  excommu- 
nicated with  the  greater  excommunication,  therefore 
Mamdedey^  as  surrogate,  &c.  excommunicated  and  ex- 
cluded the  plaintiff  from  the  communion  of  the  cfaurdi; 
which  schedule  was  transmitted  to  the  Bishop  6iBaA 
and  Welh^  in  order  to  be  read  in  the  parish  churdi 
where  the  plaintiff  resided,  but  was  not  read.  Against 
this  decree  and  sentence  the  plaintiff  appealed  to  the 
prerogative  court  of  York^  who  decreed  the  plaintiff  to 
be  absolved  from  the  said  sentence  of  excommunica- 
tion, and  afterwards  decreed  the  cause  to  be  ill  ap- 
pealed, and  to  be  remitted  back  to  the  Judge  from 
whom  it  was  appealed,  and  condemned  the  plaintiff  in 
costs.  Against  which  decree  and  sentence  the  plointiff 
appealed  to  the  court  of  Delegates,  who^  by  interioeu- 
tory  decree,  pronounced  for  the  appeal,  and  interposed 
in  the  said  cause,  that  the  Judge  from  whom  the  duue 
was  appealed,  had  proceeded  wrongfully  and  mgaidy, 
and  did  retain  the  principal  cause,  and  therein  did  <fi9» 
miss  the  plaintiff  from  the  origmal  citation^  and  fW»i 
all  farther  observance  of  justice  in  the  said  cause.    The 

12 
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^ase  then  stated  that  the  plaintiff,   previously  to  the         1815. 
commencement  of  tl^e  above  proceedings,  received  cer-        ■ 
tain  arrears  of  rent  due  in  the  lifetime  of  D.  Ackerleyt        against 
of  certain  estates  of  which  D.  Ackerley  was  trustee,  to 
the  amount  of  72/.  105.,  and  negatived  that  the  de- 
fendants or  eitlier  of  them  acted  with  any  malice* 

The  question  for  the  opinion  of  the  Court  is,  whe- 
ther the  plaintiff  is  entitled  to  recover,  against  both  or 
either  of  the  defendants;  if  he  is,  tlie  verdict  to  stand 
•gainst  both  or  one  of  them,  as  the  Court  shall  direct ; 
if  not,  a  nonsuit  to  be  entered. 

Two  questions  were  made  for  the  defendants;  ist, 
whether  an  action  upon  the  case  would  lie  against  the 
Ecclesiastical  Judge  under  the  circumstances  stated,  it 
being  contended  by  the  defendants  that  the  Judge  had 
jurisdiction,  although  the  proceedings  were  erroneous, 
adly,  whether  the  action  would  lie  without  malice. 

Bichardson^  for  the  plaintifi^  argued,  upon  the  1st 
point,  that  the  action  would  lie,  and  he  denied  that  the 
Judge  had  jurisdiction,  or  if  he  had,  still  the  action  lies. 
It  is  laid  down  in  2  Inst*  623.,  ^^  If  a  man  be  excon>- 
municated,  and  offer  to  obey  and  perform  the  sentence, 
and  the  bishop  refuse  to  accept  it,  and  to  assoile  him, 
be  shall  have  a  writ  to  the  bishop  requiring  him,  upon 
performance  of  the  sentence^  to  assoile  him;  and  th# 
reason  is,  that  by  the  excommunication  the  party  is 
disabled  to  sue  any  action  or  to  have  any  remedy  for 
any  wrong  done  to  him,  so  long  as  he  remains  excom- 
aaunicate.  And  also  the  party  grieved  may  hav«  his 
actipn  on  the  case  against  the  bishop,  in  like  manner 
as  )ie  may  when  the  biibop  doth  exconunmuqate  him 
for  a  matter  wfai«h  bflopgetbk  Ml  to  aGcliii^fticiil  oqg- 

nizance." 
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i8ic.        nizance."    The  same  law  is  adopted  ^BLCom^iOt^ 

and  so,  Doct.  <$*  Shi£.  Dial.  2.  c.  32.  ^  That  actkm  Ikdi 

^^^*"^  against  an  Ecclesiastical  Jpdge  as  well  for  refon^  ta 
Parkinson,  assoile  a  party  exccNnmunicatc,  where  he  ought  by  knr 
to  be  assoiled)  as  for  excommunicating  him  in  a  matlw 
where  the  Court  hu  no  jurisdiction;  and  though  i 
praemunire  lieth,  yet  the  party  may  have  an  action  on 
the  case."  So,  12  Rep.  jj.  PrdiUriticnf  *'If  he  Aew 
his  cause  to  the  bishop,  and  request  him  to  aasoile  hin^ 
for  this,  that  he  was  excommunicated  after  the  oflieiiDi 
was  pardoned,  or  this,  that  the  cause  doth  not  appor 
to  be  of  ecclesiastical  cognizance^  and  he  refuse  to 
assoile  him,  so  that  he  is  now  disabled  to  sue  any  writ 
of  the  king  so  long  as  he  remains  excommimicatedy  hi 
may  have  an  action  sur  le  case  against  the  ordinaiy, 
who  hath  done  him  this  wrong  to  disaUe  him  in  thh 
case."  As  to  what  is  above  said  of  a  reqaeat  to  be 
made  to  the  bishop  to  assoile  him,  that  is  meant  of 
cases  where^  the  Judge  having  jurisdiction  to  exeoni- 
municate^  the  party  prays  to  be  assoikd  opon  matter 
subsequent,  either  as  having  oonfonned,  or  aa  bong 
pardoned,  &c«  and  where  action  against  the  oidinaiy 
would  be  for  a  nonfeasance  only;  bat  a  requot 
cannot  be  necessary  where  the  Judge  acta  witfamit 
jurisdiction,  and  where  the  excommunication  Hsdf 
being  the  gravamen  the  action  lies  for  the  misfeaaanee. 
It  ajqiears,  therefore^  that  where  the  Judge  has  no 
jurisdiction,  or  where  having  jurisdiction  he  has  relhsei 
to  assoile,  an  action  wjll  lie.  Now  hare  the  ddend- 
ants  had  no  jurisdiction;  toft  the  suit,  as  it  qipean  fron 
the  prayer  of  the  promovents,  the  dlatioa  and  tubse* 
quent  proceedings,  was  to  eonpel  the  plaintiff  to  take 
on  him  letters  of  administration  and  to  acoonn^  fte.; 

bat 
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but  the  ordinary  has  no  jurisdiction  to  compel  a  man        1815. 
to  take  letters  of  administration  and  to  account,  neither  " 

ACKXRLIT 

mil  the  party's  intermeddting  give  him  jurisdiction,         i^ainst 
though  it  will  make  him  who  intermeddles  executor  de 
•on  tort     If  the  defendants  had  jurisdiction  to  grant 
letters  of  administration  to  the  intestate,  does  it  fol- 
low from  thence  that  they  had  jurisdiction  to  compel 
the  plaintiff  to  take  them  ?    Or,  if  they  might  have 
cited  him  to  take  administration  or  renounce  it,  in  the 
alternative,  can  it  be  said,  when  they  have  cited  him, to 
take  administration  absolutely,  and  have  excommuni- 
cated him  for  not  doing  so,  that  this  is  merely  error  in 
the  proceeding  ?    Is  it  not  rather  an  unlawful  assump- 
tion to  exercise  a  compulsory  power,  when  in  trnth 
they  have  but  a  power  to  be  exercised  at  the  option  of 
the  party  ?  As  the  defendants  would  have  it,  because 
they  may  grant  administration  if  administration  be  re- 
quired of  them,  therefore  they  may  compel  the  taking 
of  administration^  if  it  be  not  required*     And  therefore 
this  case  does  not  come  within  the  distinction  taken  in 
the  Marshalsea  case  (a),  when  a  Court  has  jurisdiction 
of  a  cause,  but  proceeds  invcrso  ordine  or  erroneously; 
for  here,  for  the  above  reasons^  the  Court  had  not  juris- 
diction of  the  cause)  and  the  whole  proceeding  is  coram 
non  jttdice.     And  in  Beaurain  t.  Scott  (&),  which  is  in 
pari  materia,  damages  were  given  against  the  eccle- 
siastical Judge,  on  the  ground  either  that  he  had  no 
jurisdiction,  which  seems  to  have  been  the  opinion  of 
JjOi^  Eldon  {c\  or  that  he  had  exceeded  it     Byth« 
common  law,  administration  of  the  goods  of  an  intestate 
bdooged  to  the  ordinary,  bnt'sinee  the  statute  (^)  the 


(a)  10  Rep.  76.  tf.  rW,  3  Qamp* -^£^9*  a88. 

{e)  Bcrahe^g  cifc,  16  Fts.  34S.  \d)  31  £d.  3.  c.  11. 
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1 8 15.         ordinary  shall  depute  the  next  friend  to  adminbt^; 
.  and  therefore  he  ouffht  to  cite  the  next  of  kin  to  the 

ag-iinst  deceased  before  he  grants  administration  to  another. 
But  the  citation  ought  not,  as  in  tlie  case  at  bar,  to  be 
by  way  of  compulsion  under  pain  of  law,  but  onJy  by 
way  of  notice,  in  like  manner  as  upon  proceedings  is 
the  admiralty-court  for  mariners'  wages,  a  citatioB 
goes  to  the  owners  of  the  ship.  If  the  next  of  kin  doei 
not  come  in  upon  citation,  or  comes  in  and  renounce^ 
administration  shall  be  given  to  another,  but  neither  hu 
neglect  to  appear,  nor  his  refusal  to  take  letters  of  admi- 
nistration is  any  contempt,  nor  can  his  appearance  give 
the  ordinary  any  jurisdiction  which  he  bad  not  befim 
Here  then,  admitting  that  inasmuch  as  it  was  in  a  mat- 
ter of  granting  administration  the  defendants  bad  jori^ 
diction,  and  might  cite  the  plaintiff  as  next  of  Idoi 
where  is  the  authority  to  shew  that  they  shall  not  bt 
liable  to  an  action  If,  having  a  limited  jurisdiction,  they 
do  an  act  injurious  to  the  plaintiff,  and  which  is  clearly 
beyond  their  jurisdiction,  though  the  occasion  of  it 
may  arise  out  of  a  matter  originally  within  their  jurit- 
diction  ?  From  the  point  where  the  excess  begins  the  ju- 
risdiction ends,  and  they  are  acting  without  jurisdicdoo; 
^nd  that  seems  to  be  the  principle  which  governed 
Terry  v.  Huntington  {a).  And  Groenvelt  v.  IiurweU\)i) 
is  not  an  authority  in  favour  of  the  defendants,  bccanie 
it  was  there  held  tliat  the  persons  against  whom  the 
action  was  brought  had  jurisdiction  to  decide  on  tb 
matter,  and  to  convict  and  fine,  and  their  judgaient 
upon  a  matter  of  fact  witliin  their  jurisdiction  was  i^ 
traversable,  adly,  That  the  action  will  lie  withoitf 
malice.     Com.  Dig.  (c)  says,  <<  An  action  upon  the  cut 

(«)  Ha-dr.  4So*       (0  >^ffi*  i9^*       (0  Action  upon  tlie  ax,A- 

.     i§ 
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is  an  action  founded  upon  a  wrong;"  it  does  not  say  a  iSrj, 
malicious  wrong.  Again,  "  In  all  cases  where  a  man  -— 
has  a  temporal  loss  or  damage  by  the  wrong  of  another,  agaimt 
he  may  have  an  action  upon  the  case  to  be  repaired  in 
damages."  Now,  though  it  be  no  wrong  if  a  Judge 
in  a  matter  within  his  jurisdiction  form  an  erroneous 
lopinion,  because  a  duty  is  cast  upon  him,  and  he  is 
protected  as  to  errors  in  jddgnicnt,  yet  it  is  otherwise 
ify  having  only  a  limited  jurisdiction,  he  outsteps  tli^ 
boimds  of  it,  or  acts  where  he  has  none,  by  which  s 
damage  accrues  to  another.  That  excommunicatioa 
is  a  damage  need  hardly  be  stated,  for  by  it  the  party 
is  deprived  ^^  de  iidelium  communione  &  ab  omni  actu 
legitimo/'  Also  **  cum  excommunicato  iiec  orarc,  nee 
loqui  pnlam  aut  abscondite,  nee  vesci  licet"  (a).  And 
what  does  it  matter  to  the  party  grieved  what  the  mo* 
lives  wxre  for  the  act  from  which  liis  damage  arises  ? 
Therefore  if  a  man  stop  up  a  way,  whereby  A,  cannot 
pass  to  his  colliery  (6),  or  if  he  disturb  A,  in  his  common 
or  the  like,  an  action  upon  the  case  lies,  and  it  is  np 
answer  that  it  was  done  in  bona  fide  assertion  of  a  right 
and  without  malice. 

Phillipps^  contra,  contended  that  the  action  woul^ 
not  lie.  And  he  took  this  distinction,  that  if  the  eccle-' 
•iastical  Judge  proceeds  to  excommunicate  where  h^ 
has  no  jurisdiction,  an  action  lies  against  him,  but  rf  h^ 
has  jurisdiction,  there,  although  he  wrongfully  pro- 
ceed to  excommunicate,  no  action  lies.  And  he  said 
the  same  distinction  was  taken  in  the  Marshalsea 
case  (c),  and  by  Holi  C.  J.  in  Groenvelt  v.  BunjoeU  (i), 

(«)  Co.  Lit.  133. 1.  [1)  Salk.  15. 

(0  10  J?//.  76.  a  RcsoIuUon.  {d)  i  Lord  Xffym.  466. 

Ff  2  hy 


42#  GASES  iM  HILARY  TERM 

i8 15#  by  Pcfwell  B.  in  Qxinne  v.  Poole  (a),  and  by  De  Greg 

C.J.   in  Miller  v.  Seare{b).      Then  it  is  plain  that 

ngnmt  here  the  defendants  had  jurisdiction  over  the  pema 

PARWNfow.  ^f  ^^  plaintiflF,    and    also    over  the   subject-matter, 

viz.  the  administration  of  the  intestate's  efiects,  and 
were  empowered  by  the  statute  to  make  an  adminii* 
trator,  and  might  have  cited  theplainti£^  as  next  of  kin 
to  the  intestate,  either  to  take  administration  or  to  rs* 
nounce  it  (c).  And  if  the  plaintiff  had  refused  to  sp* 
pear  upon  such  citalion  he  would  have  been  ptinishabb 
*  for  a  contempt  (</)•  The  plaintifi^  however,  appeand 
by  proxy,  and  might  have  shewed  cause,  and  it  is  pisiD 
that  he  so  understood  it,  notwithstanding  the  form  of 
the  citation,  for  he  did  not  object  to  the  citation,  but 
prayed  and  obtained  time ;  so  that,  as  far  as  in  him  Itji 
he  has  given  the  Court  jurisdiction.  Formerly  it  seeoil 
that  the  ordinary  might  compel  a  person  named  on- 
cutor  to  prove  the  will,  if  he  had  meddled  with  the 
goods  as  executor  (^},  and  likewise,  where  there  wH 
no  will,  if  a  perscm  intermeddled,  the  ordinary  might 
compd  him  to  become  administrator.  Accordingly  in 
/  Oidght.   ordo  judicioium  {f)y    "  Temeraria  Adfluiui- 

tratio''  is  mentioned  as  one  cause  of  suit  before  the 
ecclesiastical  Judge.  That  practice  is  now  no  longer 
in  use^  nor  is  it  material  to  the  defendants  that  it  sho^ 
b^  because  it  is  enough  to  protect  them  if  they  hid 
jurisdiction  to  call  upon  the  plaintiff  to  take  adminis- 
tration, witliout  shewing  that  they  could  have  oooi* 
pelled  him.  And  tiierdbre^  admitting  that  their  cita* 
lion,  which  left  the  plaintiff  no  option  but  that  cl 

(a)  a  Lutw,  1560.  (i)  a  BL  Sep.  1145. 

{c)  4  Bund  L.  L.  %Zo  7th  ed.  {d)  Hid,  24S. 

(#)  Jhii,  240.  (/j  JDe  cauiis  Uiiaiucaurut,  Tit.  ajo,  i« 

taking 
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taking  administration,  was  void,  gtill  it  was  no  mora  1815. 
than  an  erroneous  proceeding  in  a  cause  over  which  — — 
the  Court  had  jurisdiction,  for  which  the  Judge  shall  not  ^r^*)."* 
be  answerable.  So,  in  Birch  y.LaJce{a)  it  was  held  '*a'*"^»«»»**- 
that  a  citation  ex  officio,  which  was  in  use  while  the 
path  ex  officio  continued,  was  not  allowed  after  the 
atat.  itEUz.  had  ousted  the  oath(&);  and  therefore  a 
prohibition  was  granted  to  the  vicar-general  who  had 
issued  it;  yet  the  Court  said,  ^^  the  party  grieved  could 
have  no  action  against  the  vicar-general,  being  a  judge, 
and  having  jurisdiction  of  the  cause,  though  he  mistake 
his  power."  And  that  cause  must  have  been  either 
testamentary  or  matrimonial,  because  in  no  other,  as 
it  seems,  was  the  oath  ex  officio  ever  administered  (c). 
ddly.  Malice  being  negatived,  it  must  be  taken  that  the 
defendants  acted  under  error  of  judgment  only,  for  if 
they  knew  what  they  did  to  be  beyond  their  jurisdic^ 
tion,  that  would  be  malicious.  Then,  upon  the  autho* 
rities,  it  appears  from  Com.  Dig.  (d)  that  if  the  matter 
be  out  of  the  jurisdiction  the  party  may  have  his  re« 
medy  by  a  prohibition  to  stay  the  suit,  even  after  sen- 
tence (e),  and  if  his  person  or  goods  be  taken,  in  which 
case  a  prohibition  would  not  affi3rd  a  remedy,  he  may 
have  trespass.  Also^  where  a  damage  accrues  to  an- 
other by  the  negligence  or  misfeasance  of  a  person  in  a 
ministei'ial  office^  an  action  on  the  case  will  lie  {/) :  as 
if  the  commissioners  of  the  lottery  do  not  adjudge  a 
prize  to  the  person  entitled  to  receive  it  {g)y  or  com* 
missioners  of  bankrupt  improperly  commit  (//),  or  a 

(a)  I  Mod.  185. 

{h\  Sec  Stats.  16  C«r.  I.  c.  IX.  j.4.,  j^Car.%,  r.  I3.  1-4. 

(e)  a  Insi  657.  (^)  Coittist  /».  15. 

it)  Lemon  v.  Coulty,  3  T.  ^.  .^.  (/)  BvlLN.  t.  73. 

(jf)  Schiit9tti  V.  JBunuteJ,  6  T.  R,  646. 

ijk)  Miliary.  Secret  %MJief-  11  Ai* 

F  f  3  justie© 
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against 


justice  of  peace  refuse  an  examination  upon  the  stat« 
27  Eliz,  {a).    But  this  is  an  action  without  a  precedcntt 
in  which  a  judge  acting  in  a  matter  witiiin  his  jurisdic- 
tion is  to  be  made  liable  for  having  mistaken  his  power. 
It  is  plain  that  in  the  passage  cited  from  2  InsL  623. 
something  more  than  an  error  in  judgment  was  meantf 
because  it  adds,   <<  Also  the  bishop  in  those  cases  may 
be  indicted."     And  in  a  case  analogous  to  the  present^ 
Ixitsrence  J.  &aid,   ^'  there  was  no  instance  of  an  acdon 
of  this  sort  maintained  for  an  act  arising  merely  ironi 
error  of  judgment,"  and  because  it  was  not  proved  that 
the  defendants  acted  maliciously,  the  action  was  held  not 
to  lie  (i).     There  are  other  cases  which  go  to  shew  that 
even  if  the  defendants  bad  proceeded  entirely  without  ju- 
risdiction, the  action  ought  to  have  been  laid  falso  et  ma* 
litiose,  and  so  proved,  as  in  Carlion  v.  MiU  (f ),  it  was  to 
laid  and  sustained  upon  that  ground,  and  yet  the  citing 
thoplaintiffex  officio,  which  was  the  cause  of  action  thcn^ 
was  v/holly  without  jurisdiction.      Windham  v.  Clere  (rf) 
recognized  in  Barnardiston  v..Soam€{e)y  and  Tlockii^ 
V.  Maffheu's  {/ ),  are  to  tho  same  point ;  and  in  HodsM 
V.  Cooke  {g)  exception  was  taken  in  arrest  of  judgment 
that  it  was  not  allerjed  that  the  defendant  knew  that  the 
place  where  the  action  arose  was  out  of  the  juriscHction; 
but  it  was  held  by  tliree  judges  against  one  to  be  aided 
by  verdict.      Upon  which  Poxvcl  B.  remarks  that  he 
thought  it  strange  that  Ihe  git  of  the  action  should  bt 
aided   by  verdict  (A).      And  in    Goslin  v.  frilcock{i) 
iiord  Camden  laid  down  thp  rule,  "  that  if  you  hold  a 


\a)  Green  y.  Hitnired  of  Bjft:cl(churchy  1  Leon,  3 53. 
(^)  Harmon  t.  Tapfenden,  i  £jsty  S55*  (c)  Cro.  Car.  291. 

{d)  gro.EUz.lZO,  (o  Pollexf.All-  (/>  i  FeU.lh* 

ig)  Jhid,  369.  {h)  %  Lmw,  157a.  vO  *  H^its.  307. 


man 
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man  to  bail  in  an  inferior  court  when  you  know  it  hath         1815. 
not  jurisdiction,  and  with  malice^  an  action  upon  the       — — 

*  ACKKRLET 

case  lies."  azair.U 


pAKKiMSOir. 


Hic/iardsotif  in  reply,  said  that  it  did  not  follow  from 
Hum's  E.  L.  that  the  plaintiff  was  liable  to  be  excom- 
municated, because  he  was  punishable  for  a  contempt ; 
Qeither  did  Ought,  prove  that  the  ordinary  could  com- 
pel a  person  to  take  administration.     And  the  decree 
pf  tlie  Delegates  in  the  case  at  bar  shewed  that  he 
could  not,  and  therefore  they  dismissed  the  plaintiff 
from  the  citation  ab  origine,  because  it  had  for  its  ob- 
ject the  compelling  him  to  become  administrator  under 
pain  of  excommunication.      What  the  Court  said  in 
Birch  V.  Lake,  beside  that  it  was  extrajudicial,   is  very 
doubtful,  for  after  an  act  of  parliament  has  ousted  the 
judge  of  jurisdiction,  it  seems  strange  to  say  that,  if  he  will 
nevertheless  proceed,  the  party  grieved  shall  not  have  an 
action*     It  is  contrary  to  Lord  Coke  and  the  authorities 
before  cited.    The  other  cases  mentioned  for  the  defend- 
ants for  the  most  part  turn  upon  the  distinction  appli- 
cable to  actions  for  malicious  prosecutions,  where  malice 
must  be  proved ;   and  as  to  tlie  answer  given  to  2  Inst. 
623.  it  by  no  means  follows,  because  it  is  said  the  bishop 
mi<rht  be  indicted,  that  therefore  malice  must  have  been 
intended  in  those  cases ;  for  in  many  cases  where  there 
is  no  malice,  as  for  dohig  acts,  cur  refusing  to  do  them, 
where  the  public  is  concerned,  or  a  public  duty  is  cast 
upon  a  man,  an  indictment  lies. 

Lord  Ellenborough  C.  J.  If  it  were  necessary  I 
should  like  to  look  at  several  of  the  authorities  wliich 
have  been  cited.     But  the  impression  of  my  mmd  at 

F  f  4  present 
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i8i  jF*  present  is,  that  this  action  is  not  maintainable  if  the  ee« 

■  clesiastical  court  had  a  general  jurisdiction  over  thq 

against  subject-matter ;    and  that  it  had  general  jurisdiction 

Fakkinson.  ^^^^  ^j^^  subject-matter,  and  in  regard  to  some  of  the 

particulars  mentioned  in  the  citation,  there  can  be  no 
doubt«  I  accede,  however,  to  the  decision  of  tho 
Court  of  Delegates  that  this  citation,  must  be  considered 
as  a  nullity.  It  has  left  no  election  to  the  party  cited^ 
but  obedience  to  its  requisitions;  whereas  it  shouM 
have  given  him  an  election  to  shew  cause  why  he  should 
not  obey  them.     As  far  as  citing  him,  the  ecclesiastical 

Judge  certainly  had  authority  to  cite  him,  as  next  of 
kin,  to  appear,  in  order  to  take  on  him  letters  of  admi<t 
nistration,  or  to  shew  cause  why  he  should  not,  I  do 
not  touch  upon  the  effect  of  his  having  partially  admit 
nistered  by  intermeddling  with  the  goods  of  the  de- 
ceased :  but  certainly  the  ecclesiastical  court  has  author 
rity  to  cite  the  next  of  kin  to  take  upon  him  adminis^ 
tration,  or  shew  cause,  and  if  he  does  administer,  to 
call  upon  him  to  give  an  account  of  the  goods  and  cre- 
dits of  the  deceased,  The  party  is  bound,  if  he  will 
take  administration,  to  give  an  account  of  it,  though  it 
may  be  that  the  ordinary  could  not  call  on  him  at  that 
moment  to  do  so,  and  to  give  an  account  of  effects  o( 
which  he  had  possessed  himself  by  an  irregular  intermedi 
4ling.  But  of  this  I  am  certain,  that  the  ordinary  had 
jurisdiction  to  call  upon  him  to  shew  cause  why  be 
should  not  take  administration  or  renounce  it ;  and 
this  citation  had  so  done,  I  do  not  see  that  there  would 
have  been  any  material  objection  to  it.  But  can  any 
one  say  that  the  ordinary  had  no  jurisdiction  to  call  on 
him  ?  It  is  true  that  the  defendants  should  have  given 
him  an  opportunity  of  being  heard  to  ftyplain  Jus  rea* 
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•on8,  and  to  make  his  election;  and  that  not  haying  so  1815. 
done  by  their  citation,  the  citation  is  bad ;  and  there-  — — — 
fore  the  Court  of  Delegates  have  decided  rightly.  But  agohst 
at  the  same  time  I  cannot  see  that  tlie  defendants  were  ^^^^^^*^^^ 
wholly  witliout  jurisdiction,  and  I  think  they  would 
have  had  it  to  tlie  full  extent,  if  they  had  but  given 
him  an  election.  And  that  the  plaintiff  himself  un- 
derstood that  they  bad  some  jurisdiction  appears 
£rom  his  halving  prayed  for  further  time,  llie  diffi- 
culty here  is  to  pronounce  that  they  had  no  jurisdic-^ 
tion,  except  so  &r  as  they  have  not  cited  him  to 
$hew  cause.  Tliis  mode  of  considering  the  question 
does  away  the  bearing  of  several  of  the  authorities 
cited  in  argument;  for  tlie  authority  of  Lord  Cokep 
and  the  other  cases,  supposes  that  the  Judge  has 
no  jurisdiction  over  the  subject-matter,  in  order  to  make 
the  action  maintainable  against  him :  but  here  I  thinly 
it  is  clear  that  he  had  jurisdiction  over  the  subjects 
matter.  And  no  authority  has  been  cited  to  shew  that 
the  Judge  would  be  liable  to  an  action  where  he  has 
jurisdiction,  but  has  proceeded  erroneously,  or  as  it  is 
termed  invei  so  ordine.  Malice  forms  no  ingredient  in 
the  present  case ;  therefore  it  stands  on  the  irregularity^ 
and  error  in  the  proceedings  only,  and  where  that  it 
ao,  and  the  Judge  has  jurisdiction  over  the  subject-mat-^ 
ter,  the*  cases  shew  that  no  action  lies.  On  these 
grounds  it  strikes  me  at  present  that  here  no  action  ia 
maintainable :  if  it  were  necessary  it  might  perhaps  be  fit 
to  look  at  the  authorities  to  see  how  far  the  defendants 
had  jurisdiction  to  compel  the  plaintiff  to  take  administra- 
tion. It  seems  to  me  that  this  citation  was  defective  only 
in  some  formal  particulars,  or  perhaps  it  may  be  called 
a  defect  in  aubstanpe;  but  still  there  was  no  want  of 

originc4 
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i8ic.        original  jurisdiction,  and  if  so,  it  appears  from  all  tUh 
—         authorities  that  the  defendants  are  not  liable. 


AcKtELET 

jgainit 
Parkiksun. 


Le  Blanx  J.  I  am  of  opinion  that  the  present  de- 
fendants are  not  liable  in  this  action.     W^^e  must  take  it 
for  granted  upon  this  statement  that  they  were  wrong 
in  issuing  the  exconmnmication,  and  likewise  wrong  in 
the  citation.     That  I  think  is  to  be  a.ssumcd  from  th« 
ultimate  decision  of  the  Court  of  Delegates,  which  is  a 
court  of  competent  jurisdiction,  and  whose  sentence  is 
to  be  considered  as  compulsory  on  us.    But  when  I  say 
that  what  the  defendants  did  in  these  respects  was  wrongi 
I  cannot  say  that  what  tliey  did  was  wholly  illegal,  inaft- 
much  as  the  subject-matter  was  within  their  jurisdiction. 
And  there  is  a  material  distinction  between  a  cai^ 
where  a  party  comes  to  an  erroneous  conclusion  in  a 
matter  over  which  he  has  jurisdiction,  and  a  case  whert 
he  acts  wholly  without  jurisdiction.     In  this  case  thcf 
eubject-matter  was  peculiarly  within  the  jurisdiction  of 
the  ecclesiastical  Judge,   and  within   his  jurisdictioa 
only,  being  a  matter  of  granting  letters  of  administra- 
tion to  a  person  who  died  intestate  within  the  diooeiei' 
It  appears  by  the  proceedings  that  they  were  instituted 
against  the  plaintiff  in  the  ecclesiastical  court,  as  noA 
of  kin  to  the  deceased,  and  that  it  was  suggested  that 
the  plaintiff  had  intermeddled  with  the  goods  of  the 
deceased;  and  thereupon  a  citation  was  prayed  and 
issued.      Therefore  it  appears  that  the  subject-matter 
was  peculiarly  within  the  jurisdiction  of  the  ecclesiasti- 
cal Judge,  and  that  the  first  step  that  was  taken  before 
him  was  also  strictly  within  his  jurisdiction.     But  it  ap- 
pears also,  that  in  the  course  of  the  proceedings  in  tb» 
original  cause  the  defendants  have  acted  erroneously 
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kk  the  form  of  their  ciuilion ;  for  we  must  take  the  cit&-         1815. 
tion  to  be  wrong  in  calling  on  the  plaintifl"  absolutely  to         — — — 
take  letters  of  administration  instead  of  calling  upon         e^amt 
bim  to  take  letters  of  administration,  or  to  shew  cause 
why  he  should  not,  or  renounce  tlie  taking  them  upon 
him ;  but  that  is  no  more  than  an  error  in  proceeding 
in  a  matter  over  which  they  had  jurisdiction.      Tlie 
whole  fallacy  of  the  argument  lies  in  considering  every 
step  taken  in  the  cause  as  an  excess  of  jurisdiction,  be- 
cause some  steps  have  been  erroneously  taken ;  whereas 
the  distinction   is,    that  where  the  subject-matter  is 
within  the  jurisdiction,  and  the  conclusion  is  erroneous^ 
although  the  party  shall,  by  reason  of  the  error,  be  en* 
titled  to  set  it  aside,  and  to  be  restored  to  his  former 
rights,  yet  he  shall  not  be  entitled  afterwards  by  action 
to  claim  a  compensation  in  damages  for  the  injury  done 
by  such  erroneous  conclusion,  as  if^  because  of  the  error, 
the  Court  had  proceeded  without  apy  jurisdiction.     It 
seems  to  me  that  this  is  not  the  case  of  a  court  having 
proceeded  altogether  without  jurisjdiction,   or  having 
exceeded  its  jurisdiction,  but  of  a  pourt  having  jurist 
diction,  and  havings  in  the  pourse  of  the  exercise  of  it, 
cpme  to  an  erroneous  conclusion,  which  has  been  the 
cause  of  the  damage. 

I^AYLEV  J.  I  agree  with  the  Ck)urt  tliat  this  actioa 
cannot  be  sustained.  The  only  authorities  cited  for 
the  plaintiff  are  those  wlicre  t|ie  ecclesiastical  Judgo 
has  either  refused  tq  assoile  the  pa^y  when  he  was  en- 
titled to  be  assoiled,  or  where  he  has  acted  wholly 
without  jurisdiction.  And  the  great  press  of  the. 
argument  has  been  to  shew  tliat  here  the  ecclesiastical 
Judge  had  no  jurisdiction  over  the  subject-matter.  Tlie 

fi^Uaciri 
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18 1  c.  fallacy  of  that  argument  lies  in  not  properly  advertiog 

■  to  what  is  the  subject-matter  of  the  suit     TTie  saliject- 

axainst  matter  is  the  granting  administration  of  the  intestate^t 

Fabkinjon.  gfljj^^g^  j^nj  ^i^lj  ^  ^g^  ^  ^^^  jj2  ^g  proceedings  are 

instituted.  What  the  proceedings  are  to  be  in  order 
to  obtain  administration,  depends  entirely  on  the  mode 
and  practice  of  proceeding  of  the  ecclesiastical  Court 
Whether  that  Court  will  grant  administration  or  not  to 
any  person  before  citation  goes,  or  certain  prerious  steps 
be  taken,  is  a  matter  which  they  must  know  as  con- 
nected with  their  practice;  but  how  are  we,  as  Judgei 
of  the  common  law,  to  know  whether  their  pro- 
ceedings have  been  such  as  the  civil  or  canon  law 
requires  ?  Our  knowledge  of  what  is  conformable  or 
not  to  that  law  is  chiefly  derived  from  our  practice  of 
exercising  jurisdiction  over  those  courts  in  the  matter 
of  granting  prohibitions.  If  it  appears  that  the  eccle- 
siastical Judge  has  cither  no  jurisdiction,  or  has  ex- 
ceeded his  jurisdiction,  this  Court  is  in  the  habit  of  in- 
terposing by  granting  a  prohibition.  But  if  the  spi- 
ritual Court  has  jurisdiction,  I  am  not  aware  of 'aily 
instance  in  which  this  Court  has  granted  a  prohibition, 
except  in  cases  where  it  proceeds  to  the  trial  of  a  mat- 
ter  triable  only  by  the  common  law,  or  allows  a  tjiing 
not  allowed  by  the  common  law,  or  where  the  con- 
struction of  a  statute,  which  is  peculiarly  confined  to 
the  common  law,  comes  in  question.  If  then  the 
ecclesiastical  Judge  had  jurisdiction  in  this  case,  on 
what  foundation  does  this  action  stand  ?  Tliere  is  no 
other  foundation  than  this,  that  the  ecclesiastical  Judg^ 
who  had^jurisdiction,  has  not  framed  his  citation  in 
the  form  in  which  it  ought  to  be,  or  that  he  has  pro* 
liounQcd  excommunicatipo  soonqr  tlum  be  ongfat,  or 

that 
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that  he  has  adopted  a  proceeding  which  the  course 
and  practice  of  the  ecclesiastical  Court  do  not  warrant* 
But  that  is  nothing  more  than  error  in  the  exercise  of 
the  judicial  functions  with  which  he  is  invested.  There* 
fore  I  do  not  think  that  this  action  is  maintainable 
upon  any  legal  principle.  It  is  said  that  this  citation 
ought  not  to  have  issued,  and  that  excommunication 
ought  not  to  have  been  pronounced ;  but  I  do  not  know 
that,  except  as  I  find  it  has  been  so  determined  by 
other  courts,  within  whose  cognizance  it  peculiarly 
lies  to  determine  it,  and  I  accede  to  it;  but  I  have  no 
knowledge  of  it  as  a  judge  at  common  law. 

Judgment  of  nonsuit  (a) 

(«)  Dampur],  was  absent  from  Serjeants*  Ian. 
Sec  Stat.  53  C.3.  c.  xa7* 


1815. 

ACKIRLir 

PAftKlNI«lf» 


Baub£r  qui  tarn  against  Tilsom.  (a) 

T^EBT  on  Stat  52  Geo.  3.  c.  39.  s.  34.^  brought  with 
tlie  consent  and  by  the  direction  of  the  corporation 
of  Trinity  House,  Deptfind  Strand^  to  recover  two  pe* 
nolties  of  50/.  each  from  the  defendant,  for  continuing 
in  the  charge  of  two  vessels  without  being  duly  licenced 
to  act  within  the  limits  in  which  such  vessels  were,  after 
a  pilot  duly  licenced  to  act  had  offered  to  take  charge 
of  them.  And  the  venue  was  laid  in  London.  Plea, 
nil  debet.  At  the  trial  before  Lord  Ellenborough  C.  J. 
at  the  London  sittings  after  Michaelmas  term  18 13,  it 
appeared  that  the  acts  done  by  the  defendant,  upon 
which  the  action  was  grounded,  were  done  on  the  river 


Jath  23d. 

In  debt  opoti 
Stat.  5  a  G.  3- 
c.  39.  (pilot  act) 
for  penal. ies for 
continuing  in 
the  charge  of 
vessels  without 
being  licensedf 
the  venae  must 
be  laid  in  the 
county  where 
the  off*ence  it 
committed. 


(«)  CaiYie  WW  shewa  it  SerjcAnci'  \utk  Mmt  this  term. 

J7iatn$Sf 
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1 8 15.  Thamesj  and  in  a  part  of  it  which  is  either  in  the  county 
"""■"  of  Middlesex^  or  in  the  coiintv  of  Surruj  and  not  in 
agahst  London.  Exception  was  taken  that  being  an  action  cm 
a  penal  statute  it  was  local,  and  the  venue  ought  to  hare 
been  laid  in  the  county  where  the  offence  was  com- 
mitted! and  thereupon  the  plaintiff  was  nonsuited.  la 
the  following  term  a  rule  nisi  was  obtained  for  a  new 
trial)  and  upon  the  rule  afterwards  coming  on,  tfa« 
Court  directed  the  facts  to  be  fitated  in  a  case  for  thei^ 
opinion  upon  tlie  question,  whetlier  the  venue  was  pro^ 
perly  laid  in  London,  If  the  Court  should  be  of  opinioa 
it  was,  tlie  nonsuit  to  be  set  aside,  otherwise  to  stand. 

JF.  Pollock  for  the  plaintiff  argued  that  the  venue  wai 
well  laid  in  London,  And  he  said  that  the  stat  3 1  EUzd 
c.  5*  s.  2.,  which  forbids  <<  the  offence  against  any 
penal  statute  being  laid  in  any  other  county  than 
where  it  was  committed,"  applies  only  to  statutes  then 
existing,  and  not  to  subsequent  statutes.  And  so 
in  the  construction  of  the  statute  21  Jac.  i.  r.  4.  whidi 
is  in  pari  materia,  it  has  frequently  been  determined^ 
that  it  does  not  extend  to  any  offence  creaied  since 
that  statute;  yet  that  statute  (5.2.)  uses  the  word^ 
'^  any  penal  statute,"  as  well  as  the  statute  of  EUz^ 
The  decisions  upon  the  statute  21  «7.  i.  are  Hex  r. 
Gatd{a)\  Hicks*scase{b);  Attorney-General  v.  Brawse{c); 
and  note  to  A.  G.  v.  Moyer  {d) ;  Harris  v.  Bayney  (e); 
French  v.  Coxon  {/) ;  more  fully  reported  in  a  note  to 
Selw.  KP.  579.  3d  ed.(g);  and  Aitomey-General  v. 
Ferris  {h).     It  is  true  that  the  statute  of  Eliz.  5. 4.  e^ 

(«)  I  S0!k.  371.    3  Salk,  199.     %Ziii/s  Abr.  8f .         (i)  1  Salt.  17> 
(c)  Bunh,  2^6,  {d)  Ibid,  a6i.  (f)  Cited  1  Sir,  1081. 

(/*)  Ibid.  (i)  See  aUo  Andrews.  25.  (b)  3  AnOr.  87 '• 

cepts 
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cepts  some  cases  of  oiTcnces  against  future  statutes,  sucli         1815* 
as  for  engrossing,  &c.  from  the  necessity  of  laying  the  ve- 


nue in  the  proper  county ;  whence  it  may  seem  as  if  the         ^^ainsi 
legislature  meant  to  leave  all  other  cases  of  ofTences        Tii.««n. 
against  future  statutes,  not  excepted,  to  the  operation  of 
the  statute ;  but  that  would  be  drawing  a  general  infer- 
ence from  a  sjiecial  exception,  which  was  only  introduced 
ex  majori  cautcla,  and  for  a  particular  purpose.     And 
the  legislature  have  not  left  it  to  inference,  where  they 
intendetl  to  include  future  statutes;    for  in  the  very 
next  section,   {s.  5.)  which  limits  the  time  for  bringing 
.  actions,  &c.  upon  penal  statutes,  the  words  are,  **  upon 
any  statute  penal  made  or  to  be  madeJ*     Again,  be- 
tween the  31  Eliz  and  21  Jac,  not  less  than  33  statutes 
were  passed,    creating  upwards    of  70  penalties,  and 
yet  there  does  not  appear  to  be  any  instance  in  the 
books  where  it  was  ever  held  that  the  statute  o{  Eliz. 
applied  to  them.     On  the  contrary.  Lord  Coke^  3  Imt. 
192.,  in  his  reading  upon  the  stat.  21  Jac,  declares  one 
of  the  mischiefs  intended  to  be  remedied  by  that  statute 
was,  ^'  that  in  informations,  &c.  the  ofience  supposed 
to  be  against  the  penal  law,  and  to  be  committed  in  one 
^unty,  was  at  the  pleasure  of  the  informer,  &c.  alleged 
in  any  county  where  he  would."     Tliis  shews  what  thf 
practice  was  in  the  interval  between  the  two  statutes; 
and  indeed  it  is  not  easy  to  account  for  the  provision 
in  the  stat.  2 1  Jac.  as  to  the  venue  upon  any  other 
ground  than  because  the  statute  of  Eliz.  was  considered 
as  inoperative  in  that  respect.     Also  there  would  have 
been  no  necessity  for  express  provisions  to  confine  the 
yenue  in  many  subsequent  statutes,  viz.  2 1  Jac.  c.  1 7. 
$•  3*  against  usury,  21  Jac.  i.  c.  i8.  5.  I2.  respecting  the 
maldng  of  woollen  cloths,  12  Car.  2.  c.  13.  s.  3.  against 

usury. 
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1815*  usury,  12  Car.  a.  c.  32.  s.  5.  against  exporting  wool,  if 
'         the  statute  of  Eliz,  was  an  existing  operative  enactment 

ggainsi  affecting  all  subsequent  penal  statutes*  Com.  Dig.  [a] 
does  indeed  consider  it  as  a  subsisting  statute^  but  cites 
no  case  by  which  it  appears  ever  to  have  been  treated 
as  such  since  21  Jac.  i.;  whence  it  may  &irly  be  con* 
duded  that  the  statute  of  Jac*  enacted  gXL  that  tlie  sta* 
tute  of  Eliz.  did  before,  and  superseded  it.  And  as 
die  confining  of  the  venue  operates  in  abridgment  of 
the  general  right  of  the  party  to  sue,  therefore  it  ought 
not  to  be  extended,  particularly  as  it  has  been  said  in 
some  of  the  cases  that  the  statute  £43plies  only  to  conn 
mon  informers,  and  here  the  plaintiff  does  not  sue  ia 
the  character  of  a  common  informer,  for  he  sues  bj 
licence  from  the  Trinity-house  under  52  G.  3.  c.39. 5.  72* 
If  in  cxises  like  the  present  the  offence  must  be  confined 
to  the  county,  the  difficulty  of  ascertaining  the  predst 
limits  upon  the  river,  is  such,  that  it  will  oust  tha 
Trinity'house  of  almost  all  the  means  of  repres6iii| 
vfiences  against  the  pilot-act. 

Gumeyi  contra,  denied  that  the  stat.  21  Jccc.  was  19 
pari  materia,  or  could  afford  any  rule  for  the  constrain 
tion  of  the  statute  3 1  Elit.j  for  the  statute  2 1  Joa  doei 
not  controul  any  of  those  statutes  upon  ivhich  penal 
actions  are  to  be  brought  in  the  superior  oourU^ 
And  such  was  the  result  of  Lord  lienyofCs  opinion  itt 
Leigh  v.  Kent  (6),  afler  he  had  looked  into  the  old  cases 
on  this  subject ;  and  Bvller  J.  agreed  thereto.  And  thi 
same  appears  also  from  3  Inst.  192.,  which  states  as  the 
second  naischief  intended  to  be  remedied  by  the  statute 
mf  Jbc%  the  intolerable  charge  of  the  subject  in  being 

.    (#)  Tit.  Attisn,  Ji.  la  (h)  3  7*.  ie.  564. 
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drawn  to  the  king's  courts  at  Westminster  upon  inform*        1815* 

etions  for  offences  against  any  penal  law.     Then  upon. 

the  statute  of  Eliz.  it  is  plain  that  where  the  intention       jgatnst 

was  to  confine  it  to  by-^ne  statutes  it  is  so  expressed^ 

as  in  s.  I .  the  language  is^  ^  any  penal  statute,  that  before 

that  time  hath  been  /"  but  in  s.  2.  the  words  are  general, 

^*  any  penal  statute/'  And  the  exception  in  s,  4.  is 
decisive  to  shew  that  by  the  word's  <*  any  penal  statute'* 
the  legislature  meant  to  include  future  statutes,  for 
otherwise  why  except  any  future  statute  frotn  the 
operation  of  the  ad  section  ?  And  as  to  the  conclu- 
sion drawn  from  the  5th  section  having  expressly  men- 
tioned ^'  statutes  made  or  to  be  made,"  viz.  that  the 
general  words  in  the  2d  section  are  to  be  restrained  to 
•tatutes  then  made,  the  contrary  seems  to  be  the  better 
conclusion,  unless  it  Can  be  shewn  that  the  litnitationi 
as  to  the  venue  and  as  to  the  time  of  bringing  the 
action  were  not  meant  to  be  co-extensive«  In  Butter^ 
Jield  V.  Windle  (a),  and  in  Robinson  V.  Garthwaite  (i),  . 
both  of  which,  were  actions  for  penalties  on  recent  sta- 
tutes, it  was  never  doubted  but  that  the  offence  must  be 
laid  in  the  proper  county.  And  in  BtiU,  N.  P.  194. 
the  statute  oi  Eliz.  is  particularly  set  forth  as  a  subsist- 
.  ing  statute.  With  regard  to  the  supposed  difSculty  of 
ascertainii^g  the  limits  of  the  county,  it  may  be  answered 
that  it  is  no  greater  in  this  case  than  in  ever}'  other 
where  the  crown  is  concerned  to  prosecute  for  any 
offence  ccmunitted* 

F.  Pdlockj  in  reply,  observed  that  Sutl.N.P.  19  j. 
mentions  the  stat.  3 1  Eliz.  solely  for  the  limitation  of  • 

{a)  4  £a$t,  385.  (h)  9  £ta,  %^. 
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1 8 1  ;•        the  time  of  action,  but  refers  to  the  2 1  Jac.  for  the  tenve} 
"         which  shews  that  as  to  the  venue  the  latter  was  cod- 

Bahbek  t  f  1  t    .     . 

a^nimt  sidcred  as  the  only  subsisting  statute.  And  as  to  tat 
words  of  the  ist  section  of  stat.  31  Elix.  <<  that  befiMf 
that  time  hath  been,''  they  do  not  refer  to  statutes,  bat 
to  persons  that  before  that  time  had  been  ordered  nol 
to  prosecute  upon  penal  statutes.  Therefore  the  argu- 
ment derived  {rom  the  suppo^  wording  of  that  sectioa 
fails.  Also  Butterfield  v.  WindU  does  not  Bpfcax  Is 
have  passed  upon  the  ground  that  all  p€*nal  actioDi 
were  local,  but  that  the  particular  ofience  in  that  case 
was  a  local  omission  of  a  local  duty,  and  therefixf 
justly  to  be  confined  to  the  place  where  done* 

Lord  Ellenborough  C.  J.    I  think  upon  the  ooa« 
struction  of  the  statute  oi  EKz.  there  cannot  possibly 
be  a  fair  doubt  in  this  case.     The  only  doubt  raised  is 
upon  the  statute  oijames^  whether  that  be  an  entirt 
and  absolute  repeal  of  the  statute  of  Eliz^  or  only  a  re^ 
.  peal  to  a  certain  extent  and  for  certain  purposes,  and 
merely  to  obviate  some  inconveniences  which  were  un- 
provided for  by  the  statute  of  Eliz*  namely,  to  prevent 
the  vexation  arising  to  the  subject  from  being  drawa 
to  a  distance  from  his  residence  in  ord^  to  attend  on 
the  administration  of  criminal  justice  in  tlie  courts 
above,  and  to  confine  the  prosecution  of  penal  acdoos 
to  the  courts  below.    That  the  statute  of  £liz.  h  nf 
universal  operation  and  extent,  is  dear  from  sf.  i,  a, 
3,  4,  and  5.     As  to  the  words  in  the  first  section^ 
«  that  before  that  time  hath  been,'*  I  agree  with  the 
learned  counsel  for  the  plaintiff  that  they  do  not  seem 
to  relate  to  previous  statutes,  but  to  the  pets^ms  Aat 
before  that  time  had  been  ordered  not  to  IbUow  any 
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mnt  upon  any  penal  action.     The  clause  is  somewhat         1815. 
perplexed  in  its  phrase,  and  I  do  not  wonder  that  tho         •— 

Barber 

learned  counsel  on  the  other  side  thought  it  susceptible        ^gainst 
of  a  different  interpretation.     The  words  are,  <<  that 
no  person  other  than  the  party  grieved  shall  be  re- 
ceived to  inform  or  sue  upon  any  penal  statute,  that 
before  that  time  hath  been  for  any  misdemeanour,''  — 
if  it  bad  stopped  there  it  must  have  meant  statutes,  but 
it  goes  on, — <<  by  order  of  any  of  the  Queen's  courts, 
ordered  not  to  follow  or  pursue  any  suit  upon  any  penal 
statute;"  —  that  is,  no  person  that  bath  been  ordered, 
^.     If  the  words,  <<  that  before  that  time,"  to  the  end 
of  the  clause,  instead  o£  being  placed  where  they  are, 
had  followed  immediately  after  <^  that  no  person  other 
tlian  the  party  grieved,"  so  as  to  precede  the  words 
^'  shall  be  received,"  &c.  then  this  construction  would 
have  followed  in  continuity  of  text  according  to  the  na- 
tural and  sensible  order  of  the  words.     Then  we  come 
to  die  second  section,  which  c»iacts,  <<  that  in  any  de- 
claration  or   information  to  be  exhibited,  the  offence 
against  any  penal  statute  shall  not  be  laid  to  be  done  in 
any  other  county  but  where  the  contract  or  other  matter 
aliped  to  be  the  offence  was  in  truth  done;  and  that 
every  defendant  in  such  action  or  uifoimatioo  shall  and 
lawfully  may  allege  that  the  offence  supposed  to  be 
committed  was  not  committed  in  the  county  where  al- 
leged."     Here  we  find  the  words  are  <^  against  any 
penal  statute."    Is  there  any  way  in  which  it  could  have 
been  couched  in  more  general  words?     Can  we  con- 
ceive any  thing  more  comprehensive  ?  If  the  language 
liad  been,  <*  no  action  upon  any  penal  statute  shall  be 
Inroiigbt,"  would  that  have  been  more  comprehensive 

of  all  statutes  entitled  to  the  description  of  penal  sta^ 
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1815.        ^^^^  ^  'I^s  cannot  but  relate  to  statutes  both  in  time  pusfi 
^  and  in  future.     Then  the  third  section  provides,  **  that 

Barber  '^ 

^l^»rt         the  act  shall  not  extend  to  any  such  officers  of  record  as 
have  in  respect  of  their  offices  heretofore  hiwfully  used 
to  exhibit  informations  or  sue  upon  penal  laws;  but  that 
they  may  inform  and  pursue  in  that  behalf  as  they 
might  have  done  before  the  making  of  the  act.^     This 
is  a  saving  of  the  rights  of  officers  of  record  to  sue  with- 
out being  subject  to  the  restrictions  imposed  by  the  act 
Then  comes  a  provision  in  the  4th  section  which  say% 
<<  that  the  act  shall  not  extend  to  the  laying  or  alleging 
of  any  offence  in  any  declaration  or  information  for  or 
concerning  certain  offences  therein  named^  or  any  of* 
fence  committed  against  certain  acts  therein  also  named* 
or  for  any  offence  comprized  in  any  statute  made,  or  If 
be  madci  against  ingrossing,  &c.  where  the  penalty  11 
twenty  pounds  of  above."    Therefore  this  exempts  from 
the  operation  of  the  statute  certain  descriptions  of  g^ 
fences  committed  against  particular  statutes;  but  how 
could  it  be  necessary  to  exempt  offences  against  statntet 
to  be  madei  in  any  one  instance,  if  in  no  one  instance 
the  provisions  of  this  statute  were  meant  to  relate  to 
future  statutes.    The  argument  arising  from  this  exenq)- 
tion  seems  to  me  to  be  irresistible.     To  make  a  speciti 
exemption  where  there  was  an  entire  exclusion  existing 
before  is  perfectly  incongruous.     Then  we  come  to  the 
5th  section,  which  enacts,  that  ^^  all  actions,  &c.  for 
any  forfeiture  upon  any  statute  penal  made  or  tobt 
made,  wh^eby  the  forfeiture  is  or  shall  be  limited  to 
the  crown,  riiall  be  brought  within  two  years  after  tht 
offence,''  &c.     This  regulates  the  time  for  bringing  tbe 
action,  and  it  imposes  a  limitation  of  time  in  respect^ 
all  actions  upon  penal  statutes  made^  or  to  be  rna^i 
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therefore  a  strong  and  most  irresistible  conclusion 
arises  on  the  face  of  the  statute^  that  its  operation  was 
meant  to  be  general  and  universal,  comprehending  all 
statutes,  both  before  and  behind,  antecedent  and  subse- 
quent. Tlien  follows  the  statute  of  James^  which  was 
passed  in  ease  of  the  subject,  and  to  prevent  the  vexa- 
tion arising  by  reason  of  the  commencement  of  prose* 
cutions  for  offences  against  divers  penal  statutes  in  tha 
courts  above.  I  had  conceived  that  the  object  of  this 
statute  was  to  redress  that  grievance  only;  for  that  as  to 
the  provisions  relating  to  the  venuei  they  were  only  in 
conformity  with  the  statute  of  Eliz.  The  statute  re- 
cites, <^  that  prosecutions  may  better  be  commenced, 
prosecuted,  and  tried  in  the  counties  where  the  offence 
shall  be  committed ;''  that  is,  from  the  institution  of  the 
prosecution  to  its  close  all  proceedings  should  be  in  the 
county  where  the  offence  was  committed.  The  pre- 
amble goes  on  to  recite^  ^^  that  the  poor  commons  of 
the  realm  are  grievously  vexed  by  being  prosecuted  ao^ 
forced  to  appear  in  the  courts  at  Westminster;*  tbere- 
fbce  the  grievance  aimed  at  was  the  drawing  them  up 
from  their  homes  to  the  courts  at  Westminster.  For  re- 
medy of  this  grievance  the  statute  enacts,  <<  that  all 
offences  against  any  penal  statute  shall  be  commenced, 
sued,  prosecuted,  tried,  recovered^  and  determined  by 
action,  &c.  before  thejustices  of  assize,  of  nisi  prius,^  of 
oyer  and  terminer,  and  justices  of  gaol  delivery,  or  before 
•the  justices  of  peace  of  every  county,  £^c.  wherein  such 
offences  shall  be  committed,  in  the  courts,  places  of  ju- 
•dicature,  or  liberties  respectively,  and  not  elsewhere*" 
This  confines  the  suit  to  a  provincial  commencement 
*imd  provincial  termination  of  it.  The  informers  are  to 
M^  their  biUs  before  any  of  these  descriptions  of  jua- 
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1*815.        tices,  when  they  come  into  their  counties.     And  the 
'  clause  farther  enacts,  "  that  all  informations,  actions, 

agaiitst  &c.  either  by  the  Attorney-General  or  by  any  oflScer 
or  other  person  in  any  of  the  courts  at  Westminster^  for 
any  offences  aforesaid,  shall  be  void."  This  cuts  down 
the  power  of  the  Attorney-General  to  commence  of 
prosecute  any  information  or  suit  for  ofiences  against 
any  penal  statutes  before  then  made;  but  it  leaves  bis 
power  entire  in  respect  ofany  subsequent  statutes.  It  goes 
on  in  the  2d  section  to  enact  <^  that  in  all  informationi 
and  actions  for  any  offence  committed  or  to  be  com- 
mitted against  any  penal  statute,  the  ofience  shall  be 
laid  in  the  county  where  it  was  committed,  and  not  dse- 
where,  and  upon  deikult  of  proving  that  the  offence  was 
laid  and  committed  in  the  same  county,  then  the  de* 
feudant  shall  be  found  not  guilty."  So  that  it  injbrces 
the  commencing  these  informations  or  actions  in  tht 
courts  below  in  their  proper  counties.  It  also  accom- 
panies this  restraint  with  a  special  provision  as  to  the 
necessity  of  observing  locality  in  laying  the  ofienoe 
in  such  informations  and  actions.  Then  in  the  jd 
section  it  further  requires  an  affidavit  to  be  made 
that  the  offence  was  committed  in  the  county  where 
the  suit  was  conuncnccd.  Upon  this  statute  al0ne.it 
has  been  contended,  that  the  restraint  imposed  by  the 
statute  of  Eliz*  is  taken  away.  But  that  object  b  ex- 
pressly disavowed ;  for  so  &r  from  taking  away  the  le* 
straint,  the  statute  of  James  inforces  the  necessity  impoied 
by  the  stat.  oi  Eliz^  by  enacting  that  the  suit  shall  be 
prosecuted  and  laid  in  the  proper  county,  and  it  accom* 
panics  the  enactment  by  requiring  an  affidavit  to  shev 
that  it  is  in  the  proper  county.  The  statute  of  Jamtt 
therefore  is  further  auxiliary  to  it.     But  that  statute  fail 

been  construed  to  extend  only  to  antecedent  statotefly 
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ADcl  every  instance  where  an  action  has  been  brought         1815* 
in  any  of  the  courts  at  Westminster  upon  any  subsequent 
penal  statute,  is  an  authority  given  both  by  the  courts       ^gaimt 
and  tlie  parties  themselves,  that  it  must  relate  to  ante* 
cedent  penal  statutes  only,  and  not  to  subsequent  onest 
Recurring  then  to  the  stat«  of  Eliz*  which  is  so  clear, 
we  may  fairly  call  in  aid  of  it  the  constant  practice  that 
.has  obtained  in  all  penal  actions,  of  laying  the  offence 
in  the  proper  county.     There  do  not  appear  to  be  any 
cases  upon  the  subject  except  those  in  the  Exchequer, 
which  being  upon  the  infoi'mation  of  the  Attorney- 
General  are  cases  excepted  out  of  the  statute,  or  those 
which  turned  upon  the  want  of  an  affidavit  as  required 
by  the  statute  of  James.     I  cannot  therefore  form  a 
doubt  in  my  own  mind  but  that  the  statute  oiEliz.  is  in 
full  force  as  well  as  to  venue  as  to  limitation  of  time. 
The  point  was  not  disputed  in  the  two  instances  cited 
of  Buttcrfield  v.  WiiidlCf  and  Robinson  v.  Garthxaite*    It 
¥ras  not  made  a  question  upon  the  argument  in  thos0 
cit3es,  that  the  stat.  oi  Eliz*  was  not  in  force,  or  that 
penal  actions  were  not  to  be  confined  to  their  proper 
counties.     And  it  seems  to  have  been  the  universal  per«> 
f  uasion  that  the  statute  of  Eliz.  has  full  operation  and 
force,  and  has  the  effect  of  restraining  the  venue  in  all 
pemd  actions  except  in  the  cases  in  the  Exchequer, 
which  are  at  the  suit  of  the  Attorney-General;  and 
which  practice  may  be  sustained  on  the  exception  con- 
tained in  the  statute.     If  any  hardship  or  inconvenience 
is  likely  to  press  on  the  respectable  and  important  body 
whose  interests  are  now  in  question,  in  consequence  of 
{my  difficulty  of  ascertaining  precisely  when  offi^nces  are 
^mmitted  within  the  limits  oi  London  or  Middlesex^  the 
l^^tter  way  will  be  to  make  application  to  the  l^isla- 
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1 8 1 5»        ture  in  order  to  have  that  difficulty  obviated,  by  exempt* 
_  ing  them  from  the  restraint  imposed  by  this  statute. 

^aiM$t  But  that  cannot  be  an  arfinnnent  to  affect  our  construe^ 
tion;  It  IS  sufficient  for  them  to  have  brought  the  case 
before  the  Court,  and  to  have  had  the  point  settled  by 
our  construction  of  the  statute.  The  rule  will  be  con- 
sidered as  having  now  been  settled,  that  the  statute  of 
Elis.  is  in  full  forc^  and  has  a  binding  effect, 

Le  Blanc  J.  There  are  two  questions  in  this  cases 
first,  whether  the  statute  of  Eliz.,  which  requires  the 
venue  to  be  laid  in  the  county  where  the  ofience  is  com<* 
mitted,  is  in  force  at  this  day ;  and  next,  whether  it  ap- 
plies to  penal  statutes  which  have  been  passed  since  that 
statute.  Hie  question  originates  in  an  action  of  debl 
for  a  penalty  given  by  the  stat.  52  Oeo.  3.  c,  39.  That 
is  a  recent  act  of  parliament  which  gives  a  remedy  by 
action  in  the  courts  of  record  at  Westminster  for  a  pe- 
nalty imposed  on  the  particular  offence  here  allied. 
Now  the  statute  of  Eliz,  begins  by  prohibiting  certain 
persons  from  being  received  to  inform  or  sue  upon  any 
penal  statute ;  that  is  the  general  language  of  the  first 
clause;  and  the  2d  section,  which  r^ulates  the  la3ang 
of  the  venue,  and  upon  which  this  objection  is  raised 
uses  language  as  general,  that  the  offence  against  any 
penal  statute  shall  not  be  laid  in  any  other  county  but 
where  it  was  in  truth  done.  There  is  also  another 
clause  (5.  5.)  in  its  object  highly  remedial  to  the  subject, 
which  limits  the  time  for  bringing  actions  upon  penal 
statutes.  And  both  that  clause,  and  the  clause  which 
inmiediatcly  precedes  and  follows  it,  speak  in  language 
which  cannot  be  mistaken  of  penal  statutes  made  or  ta 

)>e  made.    The  first  of  those  clauses  excepts  firoro  tke 

necessitjT 
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necessity  of  laying  the  venue  in  the  proper  county,  in        i8i5« 
actions  or  informations  for  certain  specified  offences,  and         — — 
amongst  others,  for  any  offence  comprised  in  any  statute         agahst 
made  or  to  be  made  against  engrossing,  &c.      This 
strongly  fortifies  the  mprc  enlarged  interpretation  of  the 
words  *^  any  penal  statute"  in  the  second  section ;  for 
unless  those  words  were  meant  to  comprehend  future  aa 
well  as  present  statutes,  where  could  be  the  necessity  of 
excepting  any  cases  upon  statutes  to  be  made?  The  next 
clause  is  that  which  limits  the  time  of  bringing  the 
lu;tion  in  cases  where  the  forfeiture  is  limited  to  the 
crown  only,  to  two  years ;  and  in  other  cases  where  it  is 
limited  to  the  crown  and  the  prosecutor,   to  one  year 
after  the  offence  committed.     There  we  find  also  that 
the  clause  speaks  of  any  statute  penal  made^  or  to  he 
made.     Therefore  if  the  construction  to  be  put  upon 
the  words  any  penal  statute  in  the  2d  clause  shall  not 
hold  that  they  extend  to  subsequent  statutes,  the  conse- 
quence will  be,  that  the  statute  must  in  one  branch  of  it, 
*  relating  to  the  time  of  commencing  the  action,  be  sup- 
posed to  have  impo9ed  a  limitation  extending  both  to 
present  and  future  statutes,  but  in  another  branch,  re- 
lating to  the  venue,  to  have  imposed  a  limitation  ex- 
tending only  to  statutes  then  cxistuig.     That,  I  think, 
would  be  a  construction  so  incongruous  that  the  Court 
will  not  be  inclined  to  adopt  it.     And  therefore  for 
avoiding  any  such  incongruity  we  must  construe  the 
general  words,  ^^  any  penal  statute,"  in  the  second  sec- 
tion, to  have  the  same  import  as  the  words  in  the  fiflh 
section,  ^^  any  statute  made  or  to  be  made."    In  the 
sixth  section  the  language  is  somewhat  different;  it  pro- 
-vides,  that  where  any  action,  &c.  is  or  shali  be  limited, 
l)V  any  statute  penal,  to  be  commenced  within  a  shorter 
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1815.        time  than  is  limited  by  that  statute,  it  shall  be  brought 
""— ~        within  such  shorter  time.     This  proviso  by  its  language 
dgaimt        dearly  carries  forward  the  limitation  as  to  time  with  a  view 
to  its  being  applied  to  future  statutes  wherein  no  shorter 
limitation  is  expressed^  providing  that  where  a  shorter 
time  shall  be  limited  by  any  penal  statute,  the  limitation 
in  the  statute  shall  not  interfere  with   it.      I  should 
therefore  think   that,   taking  the  question  upon   the 
statute  itself,  assuming  it  to  be  in  force,  wc  must  con- 
clude that  it  was  meant  to  apply  as  well  to  subsequent 
as  to  former  statutes.     But  it  is  said  that  the  statute  of 
James  either  repeals  the  statute  of  Eltz.y  or  that  the  con* 
struction  which  has  been  put  upon  the  statute  of  Janui 
is  an  authority  for  a  like  construction  of  the  statute  of 
Eliz,     But  I  think  that  the  statute  of  James  is  not  a 
repeal  of  that  statute ;  it  contains  no  words  of  repeal^ 
and  was  passed  diverso  intuitu.     Before  the  statute  of 
James  informations  and  actions  upon  penal  statutes  mi^t 
have  been  brought  in  the  superior  courts  at  JFestminstern 
and  the  whole  object  of  that  statute  was  to  do  away 
such  informations  and  actions  in  the  courts  at  Westmiih 
ster,  and  to  confine  the  bringing  of  them  to  the  inferior 
courts,  in  the  counties  where  the  offences  were  caoh 
mittcd.     That  is  its  whole  object,  and  all  its  regula- 
tions will  be  found  applicable  to  such  informations  aai 
actions.     The  statute  does  not  profess  to  limit  actions 
brought  upon  penal  statutes  in  the  superior  courts  ft 
J^estminster ;  on  the  contrary  it  enacts  that  no  actioa 
shall  be  brought  in  the  superior  courts  there.    TI10 
statute,  therefore,  only  restrained  the  laying  the  venue 
in  such  actions  as  should  be  commenced  under  it;  audit 
required  an  affidavit  to  be  made  that  the  venue  wai 
properly  laid  in  such  actions.     Subsequent  decisioot 
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which  have  been  alluded  to  in  argument,  have  deter-         rSic. 
mined  that  this  statute  does  not  extend  to  subsequent         ■ 
penal  laws,  but  has  reference  only  to  statutes  of  a  prior         a^tuMst 
date.     The  Judges  probably  thought  that  the  statute,        I'*-'®*- 
on  account  of  its  narrowing  the  jurisdiction  of  the 
courts  above,  and  of  the  Attorney- General,  ought  not 
to  receive  a  more  extended  construction  than  the  lan- 
guage of  it  required;  or  probably  for  the  reason  which 
is  adopted  in  Buller^s  Nisi  Prius,  that  where  a  subse- 
quent statute  gives  an  action  of  debt,  or  other  remedy 
for  the  recovery  of  a  penalty,  in  any  court  of  record 
generally,  it  so  far  impliedly  repeals  the  21st  of  Jac* 
It  seems  to  me  then  that  the  statute  oS  James  does  not  re- 
peal tlic  statute  o(Eliz.f  and  that  the  same  reasoning  and 
argument  which  probably  led  the  courts  to  determine 
upon  the  construction  of  the  statute  of  Jac.  that  it  did 
not  extend  to  subsequent  penal  statutes,  do  not  apply 
to  the  statute  of  Eliz^  and  therefore  that  the  latter 
statute  is  in  full  force  with  respect  to  the  limitation  of 
time  and  venue  in  all  p^ial  actions.     As  far  as  the  sta- 
tute of  James  was  in  force,  it  had  in  fact  pro  tanto  re- 
pealed the  statute  of  Eliz.y  because  having  confined 
informations  and  actions  to  the  inferior  courts,  it  fol* 
lowed  that  those  informations  and  actions  must  depend 
on  the  regulations  of  that  statute.     But  actions  which 
lie  in  the  superior  courts  all  fall  under  the  statute  of 
Eliz,  and  must  on  that  account  be  brousrht  m  the 
proper  county  where  the  offence  was  committed,  and 
within  the  Umited  time,  except  'where  it  is  limited,  as 
by  the  pilot-act,  to  some  other  time  (a).     It  seems  ta 
me,  therefore,  that  the  nonsuit  was  right. 

M  s.  8«. 

Baylet 
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1815.  Batlet  J.      I  entirely  agree  that  the  statute  of 

"""^^         Eltz»  is  a  subsisting  statute,  and  to  be  extended  to  sub* 

Barbbr 

against        sequent  penal  statutes,  and  consequently  that  the  venue 
in  this  case  is  improperly  laid.     That  statute  has  been 
fully  commented  on   by  my  Lord  and  my  Brothar 
Le  Blancy  and  it  is  sufficient  for  me  to  say  that  I  concur 
with  their  comments  upon  it     The  second  section 
directs  that  the  offence  against  any  penal  statute  shall 
not  be  laid  in  any  other  county  but  where  it  was  done. 
This  provision  is  general  in  its  terms,  and  is  capable  of 
being  restrained  to  by-gone  statutes  only,  or  of  being 
extended  to  by-gone  and  also  to  future  statutes.     But 
when  I  find  in  a  subsequent  clause,  viz.  the  fourth,  that 
an  exception  is  made  of  offences   comprized  in  any 
statute  to  be  made  against  engrossing,  &c.   I  think  I 
must  conclude  that  it  was  the  intention  of  the  legi** 
lature  to  extend  the  second  section  to  subsequent  sta- 
tutes; for  otherwise  those  words  of  exception  would  be 
perfectly  unnecessary.     If  then  the  statute  of  Eliz.  vf^ 
plies  to  subsequent  statutes,  how  is  it  afiected  by  the 
statute  otjac.  ?    That  statute  does  not  contain  any  ex^ 
press  words  repealing  the  statute  of  Eliz* ;  and  if  so,  it 
can  only  be  a  repeal  so  far  as  it  contains  provisions  in- 
consistent with  tliat  statute.     Granting  that  the  statute 
tiJac.  is  not  to  be  confined  to  proceedings  in  the  in* 
fbrior  courts,  that  will  not  make  good  the  argument 
that  it  repeals  the  statute  of  Eliz.     For  the  second 
section  of  the  statute  of  Jac.  provides  that  in  all  infinw 
mations  and  actions  the  offence  shall  be  laid  in  tliti 
proper  county.    If  that  is  to  be  confined  to  informaliolit 
and  actions  in  infi^rior  courts,  cadit  quaestio  as  to  its  re* 
pealing  the  statute  of  Eliz.     If  it  is  not,  but  is  to  be 
extended  to  ]nfo]*mation8  and  actions  in  the  superior 
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courts,  it  will  then  have  a  general  relation  to  all  in-*  1815. 
formations  and  actions  as  well  upon  future  statutes  as  — 
upon  statutes  then  passed.  We  cannot  say  that  it  jtgainst 
repeals  the  statute  of  Eliz.^  without  at  the  same  time 
saying  that  the  second  section  extends  to  subsequent 
statutes.  If  it  does  not,  it  leaves  the  statute  of  Eliz.  as 
to  its  operation  upon  subsequent  statutes  untouched. 
The  true  construction,  as  I  apprehend,  of  the  statute  of 
Jac.  is  that  it  applies  to  such  actions  only  as  are  brought 
before  the  several  courts  mentioned  in  the  statute,  in 
the  counties  where  the  offence  was  committed,  and  not 
to  actions  in  the  superior  courts  at  Westminster,  The 
first  section  confines  the  prosecution  of  all  offences 
against  penal  statutes  to  such  local  courts,  and  the 
second  section  enacts  that  the  offence  shall  be  laid  and 
proved  in  tlie  county.  Considering  the  statute  oijac* 
as  thus  restrained,  it  renders  all  the  decisions  upon 
subsequent  statutes,  that  have  been  cited,  consistent 
with  the  statute  of  £//2.,  because  all  those  decisions  will 
be  found  to  come  within  the  exception  in  the  statute  of 
Eliz.^  but  there  is  no  exception  in  the  statute  of  Jac* 
The  statute  of  Eliz.  contains  an  exception,  that  it  shall 
not  extend  to  officers  of  record ;  this  of  course  extends 
to  informations  by  the  Attomey-Gmeral;  and  almost 
all  the  cases  cited  have  arisen  upon  informations  by  the 
Attorney-General.  I  recollect  when  this  case  was 
moved,  it  was  said,  that  by  the  statute  of  Ann,  against 
usury,  the  offence  was  confined  to  the  county  by  an 
express  provision,  and  thence  an  inference  was  drawn 
that  the  statute  of  Jac.  did  not  extend  to  subsequent 
penal  statutes ;  but  it  now  appears  that  that  provision 
was  necessary  to  meet  the  exception  in  the  fourth  sec- 
lion  of  the  statute  of  Eliz.  as  to  usury.  Both  the  sta- 
tute 
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1815.         tutc  o(Jac.  and  that  of  Ann.,  as  it  seems  to  me,  are 
'  consistent  with  the  notion  that  the  statute  of  Eliz,  is  an 

against  existing  statute.  And  certainly  it  would  have  been 
*''***"'  remarkable,  if  so  inveterate  a  practice  as  that  of  re- 
quiring the  venue  to  be  laid  in  the  particular  coun^  in 
all  penal  actions,  should  have  proved  to  have  been 
founded  upon  a  mistake  pervading  not  only  our  own 
times,  but  all  preceding  times.  It  was  considered  to  be' 
necessary  in  Sihfy  v.  Cuming  (a)  where  it  was  made  a 
question  whether  the  statute  of  Jac,  extended  to  8ub« 
sequent  statutes;  and  Mx. Mansfield  in  the  course  of 
his  argument  said,  '^  it  was  an  invariable  rule  that  tli« 
action  must  be  brought  in  the  particular  county."  He 
gave  a  wrong  reason  indeed,  though  it  served  his  arga<« 
ment,  when  he  said  ^*  that  that  rule  could  be  founded 
on  no  other  law  than  the  statute  of  Jar."  And  Bur* 
land  Seijt,  who  was  a  person  of  considerable  expe- 
rience, did  not  deny  the  rule,  but  he  said  <<  the  reason 
of  laying  the  action  in  the  county  where  the  matter 
arises  is,  because  they  are  local  actions,  and  the  venue 
must  come  from  the  hundred."  In  that  perhaps  he  did 
not  satisfactorily  answer  Mr.  MansfieUTs  argument ; 
but  what  passed  there  shews  on  all  hands  that  it  was 
the  invpterate  opinion  that  the  action  must  be  brought 
in  the  proper  county.  I  must  rq^eat  that  it  would 
have  been  remarkable  if  the  profession  had  been  going 
on  so  long  under  an  error ;  but  on  sifting  the  subject 
it  turns  out  not  to  be  an  «Tor ;  but  that  what  was  done 
in  the  two  cases  cited  (i),  and  what  has  been  considered 
as  the  practice  in  such  a  variety  of  other  cases,   ft 
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founded  on  the  statute  of  Eliz,^  which  is  still  in  full  1815. 

force,  — — 

Judgment  of  uonsuit  (a).  agtumi 


Tifcsoif. 


(«)  Dampicr  J.  was  absent  fiom  SerjeanU*  Inn* 


Masters  against  Scroogs.  (a)  Monisy. 

TRESPASS  for  entering  the  plaintiflTs  house  and  T''*  Commii- 
^  ^  stoners  of  sewers 

taking  bis  goods.     Flea,  justifying  under  the  com-  cannot  assess  a 

inissioners  of  sewers  for  the  limits  of  HoJiom^  &c.  for  spect  of  drains 

the  non-payment  of  i/.  los,  assessed  by  the  commis-  i,*,cate  with 

sioners  upon  the  plamtiff.  At  the  trial  before  Lord  JS/fcw-  ^ J^t^ffin^^ 

borough  C.  J.  at  the  Middlesex  sittings  after  last  Easter  ^\^FX\*TV* 

term,  there  was  a  verdict  for  the  plaintiff  with  nominal  ^^^  drains  is  so 

.   ,  much  abofe  the 

damages,  subject  to  the  opimon  of  the  Court  upon  the  sewer,  that  the 

gf  ,1       .  stopping  ot  the 

following  case :  ^wcr  cSuld  not 

The  plaintiff's   house  is  situate  in  the  parish  of  g^^f^lje  wa^7, 
Hampstead^  above  two  miles  from  the  boundaries  of  the  «>*«  ^  J."j"f« 

.  his  premises, 

city  of  London^  but  within  the  division  of  Holborn,  and  if  he  be 

— „        -  ,  rf»  1  ^       1        ,    "Ot,  and  it  dors 

The  basement  story  stands  307  feet  above  the  level  not  appear  that 
of  the  crown  of  the  arch  of  the  great  noithem  sewer  be,lbenc6t^d  by 
at  Batik  Bridge^  the  stopping  of  which  sewer  could  upo^t^hcKwcr! 
not  possibly  throw  back  the  water  so  as  to  injure  his 
premises.      The  drains  from  his  house  and  premises 
go  into  other  drains  in  the  parish  of  Hampstead^  which 
communicate  with  and  fall  into  the  river  Fleets  and  all 
together  full  into  the  great  northern  sewer  at  Battle 
Bridge^  and  by  that  sewer  are  ultimately  conveyed  into 
the  Thames  at  Black  Friars  Bridge.     The  river  Fleet 

(j)  This  case  was  argued  at  Serjeants*  Ina. 

which 
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i8i^»        wLich   is  an  ancient  watercourse,   was  formerly  uih 
^        covered  through  its  whole  course  to  the  Thames ;   it 

Masters  ,    .  ' 

against  has  been  covered  by  the  commissioners  of  sewers  from 
the  Thames  as  far  upwards  as  Battle  Bridge^  the  direc* 
lion  of  Jts  course  remaining  the  same  or  nearly  Kk 
The  plaintiff  has  received  no  additional  benefit  from 
the  covering  of  this  watercourse,  as  his  waste  water 
would  have  been  equally  well  carried  off  if  the  waters 
course  had  remained  open.  The  cAse  then  stated  that 
the  plaintiff's  premises  had  never  before  been  rated  in 
this  or  any  other  division,  and  that  the  rate  was  duly 
made  if  the  plaintiff  was  liable.  The  question  for  the 
opinion  of  the  Court  is,  whether  under  these  circum-' 
stances  the  plaintiff  is  liable  to  be  assessed  by  the  said 
commissioners.  If  the  Court  shall  think  he  is  not,  the 
verdict  is  to  stand,  if  otherwise  the  verdict  is  to  be  fitf 
the  defendant, 

Cwnsood  maintained  that  the  plaintiff  was  not  liabti^ 
upon  the  principle  that  the  commissioners  are  only  to 

assess  those  who  are  to  receive  some  benefit,  or  stand  in 

* 

danger  of  taking  some  hurt;  but  here  the  plaintiff 
neither  receives  the  one  nor  is  in  danger  of  the  othen 
Tliat  is  so  stated  in  the  case,  notwithstanding  that  his 
drains  fall  into  others  which  communicate  with  the 
great  outlet.  But  if  that  circumstance,  which  ii$  so  re- 
mote, were  to  be  alone  a  ground  of  charge,  it  is  impoa* 
»ible  to  say  where  the  jurisdiction  of  the  commissioners 
would  end.  Callis{a\  who  says  that  by  the  strict 
penning  of  the  commission,  it  seems  to  oppose  all  fSL* 
emptions,  yet  shews  by  the  words  of  it,  which  he  quotes 
that  it  applies  only  to  those  *<  qui  defensionem  haboe 

(«)  Oa  Sewers,  176.  EJ.  1647. 

potuerin^ 
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potuerint,  seu  damnum  sustinent  vel  poterint  sustinere.**        1815. 
And  he  adds,  "  that  the  words  in   our  statute  are  in  " 

Maitirs 

effect.  And  all  such  which  reap  profit  or  sustain  damage^         against 

shall  be  assessed;^*   and  that  in  his  opinion  there  are 

some  exemptions,  though  not  expressed  in  words,  yet 

supplied  in  reason,  and  are  to  be  added  in  construe* 

tion.     Then  he  puts  as  the  first  case  of  exemption, 

grounds   lying  betwixt   the   sea-banks   and   the   seas, 

because  they  can  take  no  sqfctj/  thereby :  secondly,  those 

grounds  which  be  upon  an  ascent,  and  not  on  the  level, 

are  also  by  the  rule  of  reason  exempted  from  assesses 

to  be  imposed  by  the  power  of  these  laws/'     And  as  to 

the  liability  in  respect  of  the  new  work  of  covering  the 

watercourse,  Callis^  115,  puts  the  case,  "  if  a  new  wall 

or  bank  be  erected,  or  a  new  sewer  or  trench  be  cast, 

or  sluice  be  built,   the  commissioners  must   lay  the 

charge  on  the  level,  "ivhich  are  to  take  bene/Et  therein/^  as 

well  for  new  building  thereof,  as  for  the  maintaining 

of  them."    So  BuUer  J.  in  Dore  v.  Grcn/  {a)  took  the  line 

for  the  jurisdiction  of  the  commissioners  to  be  this,  viz. 

**  where  it  is  stated  that  the  party  over  whose  land  the 

work  is  done  is,  or  is  likely  to  be  benefited :  if  he  be  so, 

that  is  sufficient  to  give  them  jurisdiction."     Here  all 

benefit  is  negatived. 

Abbott^  contra,  endeavoured  to  shew  that  although  it 
was  negatived  that  the  plaintiff  received  any  benefit  from 
the  covering  of  the  watercourse,  or  that  he  could  be  in- 
jured by  the  stopping  of  the  sewer,  yet  it  must  be  taken 
that  he  received  an  advantage  from  the  communication 
with,  and  firom  the  cleansing  and  keeping  open  the  sewer, 
which  was  done  at  the  expenoeof  theccmimissioners. 

(vf )  %  r.  R,  35«. 

Vol.  Ill,  Hh  But 
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i8i5^  BuU  per  Ctiriam^  It  ought  to  appear  tliat  the  partj 

^  receives,  or  is  likely  to  receive  a  benefit.     That  is  ne- 

Masters  •       1  .  .  .  '      » 

a^aiutt         gatjveu  in  one  rcs|K»ct^  and  is  not  shewn  in  any  other. 

Per  Ciifiamj  (a)  Judgment  for  the  Plaintifl^ 

(ft)  Dampicr  J.  was  absent  from  Serjeants'  Iniu 


^^rt^d  Mestaer  and  Another  qui  tarn,  &c.  agamsF^ 

Hertz, 


Defendant 
KrTcd  with  a 


T^IIE  defendant  was  served  with  a  copy  of  an  alias 
copy  of  a  latitat  latitat  iu  the  name  of  Moses  Isaac  Hertz^   in  an 

tion  by  a  wrong  actiou  of  debt  for  penalties  upon  the  statute  of  usury^ 
cUmionlikd*  ^"^  ^  declaration  wjuj  filed  conditionally  against  him  hy 
coi.dittonaily  ^^^  uamc,  with  noticc  to  plead  in  eight  days  and  w>- 
name,  to  Hiiich  ticc  of  declaration  was  also  in  that  name.     The  defend* 

d'.-fcndaiit  ap- 
pealed and        ant  entered  an  appearance  with  tlie  clerk  of  the  common 

nomcr.    Held  balls,  and  filed,  in  person,  a  plea  of  misnomer  in  abat)^ 

ordcAo  amchd  "^cnt,  that  liis  name  was  Maurice  Jacob  Hertz.     Wheit- 

clara^t'io'f  b^  ^"^  "P°"^  ^  summons  was  obtained  by  the  plaintifis  for  leaw 

substitutii  £  tiie  to  amend  the  bill  and  declaration,  by  substituting  tibe 

tioc  name  was 

good,  and  that  truc  uamc.  Tlic  summons  was  attended  before  Doth 
amendment       P^^^  J-  by  couusel  Oil  both  sidcs,  when  an  order 


irrcguUrTty.^      made  to  amend  the  bill  and  declaration  as  prayed,  upon 

payment  of  costs;  and  the  amendment  was  nuMk  ac- 
cordingly, 

Hdroyd  in  the  last  term  obtained  a  rule  niai  for  i^ 
ting  aside  the  proceedings  for  irregularity,  or  for  di^ 
charging  the  Judge's  order..  And  he  cited  Doo  v» 
Butcher  {a)^BXii.CorbeUx.,Bat:s{p\  to  shew  thai  tkt 

(a)  3  7.  R.  6ii.    See  alw^c/^sc;  t.  CaHmn,  zo  £$Ut  3)8. 

plaintiflt 
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plaintiffs  could  not  have  filed  tliis  declaration  by  the  18 15. 

right  name  because  the  defendant  had  not  appeared ;  so  — 

neithci*  shall  they  be  at  liberty  to  amend  it.  /ig'inst 


Hk&i  z. 


The  AUorney-Genei'al  and  Marryat  shewed  cause  and 
contended  that  it  was  a  famihar  practice  afler  a  plea  of 
misnomer  to  allow  the  party  to  amend  his  declaration ; 
only  this  behig  a  practice  usually  conducted  at  chambers^ 
instances  of  it  were  not  frequent  in  the  books.  And 
they  relied  on  Oxens  v.  Dubois  (a),  and  Foot  v.  Prons  (&)• 
Also  in  Rea:  v.  Ellatnes  {c\  and  Rex  v.  Seaivard  (r/),  an 
amendment  was  allowed  in  a  criminal  suit.  So  in  Mad; 
dock  V.  Hamviet  {e)  an  amendment  w^as  made  in  a  penal 
action  afler  the  time  limited  for  bringing  a  new  action 
had  expired.  And  per  Hdt  C.  J.  in  Cox  v.  Wilbra" 
ham  {J  \  if  the  defendant  had  plexulcd  a  plea  in  abate- 
ment, it  might  be  reasonable  to  allow  an  amendment* 
The  cases  of  Doo  v.  Butcher  and  Corbett  v.  Bates  only 
determined  that  it  was  an  irregularity  in  the  party  by 
his  own  act  to  rectify  his  original  mistake  in  the  subse* 
qucnt  proceedings ;  but  it  seems  ^that  even  that  is  allowed 
by  the  practice  of  the  Common  Pleas  {g).  And  as  to 
the  irregularity,  there  is  none,  if  the  Judge's  order  b« 
good. 

Park  and  Holroyd  contrd,  urged  the  want  of  any  sufH- 
cicnt  precedent  for  this  amendment,  and  that  if  it  should 
be  allowed,  all  pleas  of  misnomer  will  be  set  aside.  It 
is  true  the  ^)laintiff!s  might  have  declared  by  the  right 
Dame  after  the  defendant  appeared  (//),  but  as  they  have 

(a)  7  r.  R.  6'>8. 

ih)  Cilcil  in  Rex  v.  £llumest  Cns^temp.  Hardw,  44.         {c)  Ibid,  42. 

(d)  2  Str.  no-  (0  7  T.  R  s55-  (/)  Sulk.  $0. 

{g)  Symmas  v.  Wmony  i  Bos.  &  Pull,  105. 

(h)  D99  V.  Butcher t  3  T.  ^.  611. 

Uli  2  not^ 


HikETS. 
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1 8 1 5.  not,  the  defendant's  appearance  shall  not  prejudice  hi«i 
""— "■  because  he  was  bound  to  appear  in  order  to  plead  the 
agaittst  misnomer  (a),  otherwise  judgment  would  have  passed 
against  him  (b).  And  now  that  he  has  taken  advantage 
of  the  misnomer  by  plea,  the  plaintifis  shall  not  by  after* 
wards  amending  savtj  the  error,  and  place  the  defend- 
ant in  a  worse  condition.  And  here  the  amendment 
is  in  effect  to  give  the  plaintiff  a  new  action  after  the 
time  limited  for  bringing  an  action  is  expired  (c).  Ill 
Lepara  v.  Germain  (rf),  which  was  a  bill  against  one  as 
Knt.,  to  which  he  pleaded  that  he  was  Knt,  and  Bartf 
the  Court  refused  leave  to  amend,  because  nothing  to' 
amend  by,  and  the  defendant  had  taken  advantage  of  the 
fault.  And  so  here  there  was  nothing  to  amend  by  what 
the  declaration  was  filed,  and  the  defendant  has  taken 
advantage,  &c.  So  in  Buchom  v.  Hoskins  {e\  per  HoU 
C.  J.,  we  cannot  put  a  deceit  on  the  defendant,  and 
make  his  plea  false  when  it  was  true.  In  Gamer  v.  An- 
derson  {/)  the  Court  recognized  the  authority  of  Lepara 
V.  Germain^  and  upon  a  difference  taken,  that  there 
something  to  amend  by,  made  the  amendment.  So  i 
O-joem  v.  Dubois  the  defendant  had  appeared  by  his  right 
name  before  declaration,  therefore  there  was  somethii^ 
to  amend  by ;  and  probably  that  might  be  the  case  ift 
Foot  V.  Prons ;  and  Stammers  v.  Wason  has  been  coDft- 
dered  otherwise  in  Delaruy  v.  Cannon  (g).  Then  if  th( 
Judge's  order  be  good,  stiU  there  is  an  irregularity,  be* 
Musc  the  order  is  only  for  amending  the  dedaratioo 

(«)  Bhifieldy,  Maxwell^  1$  Eiut^  159. 
\h)  Osikleyy.  Giles,  3  East,  167. 

(0  It  ieemed  to  be  aj;rccd  on  both  &idcs  that  the  pLIntitfl  were  ostof 
time  to  bring  a  ftesb  actioo,  though  ic  4id  not  appear  in  the  affidavits. 
id)  i5rt/*.  50.  (r)  SmH.52,  {/)  Str.iS. 

(X)   10  £i»J/,J4«. 

9Xd 
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mnd  not  the  writ;  and  the  permitting  the  plaintiffs  to  xSl^* 

amend,  only  places  them  in  the  same  situation  as  if  they  — — 

had  declared  originaUy  by  the  right  name;  but  that  sjaiMU 
would  have  been  irregular,  and  the  defendant  might 
have  set  aside  the  proceedings  at  any  time.    Dring 
y.  Dickenson,  {a) 

Lord  Ellenborough  C.  J.  In  every  case  of  amend- 
ment an  advantage  is  taken  from  one  party  which  he 
before  possessed;  therefore  if  that  were  a  sufficient 
ground  for  refusing  this  amendment,  the  Court  could 
not  in  any  instance  allow  any  amendment.  The  ad- 
vantage to  be  obtained  is  more  or  less  according  to 
different  cases ;  and  in  the  present,  it  certainly  goes  to 
a  very  important  extent;  because  a  refusal  to  amend 
will  prevent  any  actjon  at  all  from  being  brought  In 
what  situation  do  these  plaintifis  stand?  They  have 
described  the  defendant  by  a  wrong  name,  having  per- 
haps heard  him  called  by  that  name  once  or  twice.  But 
that  would  not  be  sufficient  to  maintain  an  issue  upon 
the  misnomer ;  because  whether  his  name  be  so  or  not, 
depends  not  upon  one  or  two  occasions,  but  on  a  plu- 
rality of  times  that  he  may  have  been  so  called.  Per« 
hi^s  they  might  have  doubts  upon  a  matter  not  lying 
within  their  own  cognizance,  but  they  venture  to  call 
him  into  court  by  a  particular  name.  The  defendant 
appears,  and  being  in  court  pleads  a  misnomer ;  and 
then  the  plaintifis,  having  something  given  them  to 
amend  by,  apply  for  leave  to  amend,  instead  of  encoun- 
tering the  peril  of  an  issue  which  probably  would  have 
turned  out  against  them^  and  would  have  been  conclu- 

• 

(a)  II  Eastt  22$^ 

H  h  3  shre. 


Hketz. 
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1815.         sjve(fl).     Is  this  appliciition  warranted  by  precedent  ? 
■         I  find  by  Rex  v.  Ellames  Lord  Hardwicke  not  at  alt 

arr,:irst        doubtlng  but  that  amendments  might  be  made  in  civil 
causes,  whatever  might  be  the  case  in  criminal  suits. 
And  is  not  this  a  civil  cause  ?  1  understand  by  criminal 
suit  to  be  meant  an  indictment  or  information.     This  is 
not  the  less  a  civil  suit  because  instituted  for  the  king  as 
well  as  the  subject.     Therefore  we  find  this  warranted 
by  the  prolatum  of  law  as  far  back  as  the   time   of 
Lord  Hardwicke ;  and  the  doctrine  of  amendments  hai 
been  of  late  more  liberal,  and  practised  with  greater 
latitude  than  formerly.     In  Dova-  v.  Mestaer  {b)  we  find 
that  the  party  was  allowed  to  amend,  and  was  thus  let 
in  to  try  the  merits  for  which  he  would  have  been  others 
wise  too  late.     That  was  a  penal  action,  and  he  would 
have  been  shut  out  of  all  available  cause  of  action  if  the 
amendment  had  not  been  allowed.     And  the  present 
case  seems  to  come  within  the  line  which  Lawrence  J, 
there  took  as  the  line  which  had  been  drawn  in  former 
cases,  naniely,  "  tliat  where  there  has  not  been  any  un- 
necessary delay  (and  here  it  does  not  appear  that  there 
has  been  any)  on  the  part  of  the  plaintiff,  in  the  prose- 
cution of  a  penal  acti*&«,  ihe  Court  will  allow  an  amend- 
ment as  in  other  cases,  the  cause  of  action  being  the 
same."     Now  hote  the  cause  of  action  is  precisely  the 
same,  whether  the  name  of  the  defendant  be  Moses  Isaac 
or  Maurice  Jacob.    The  Court,  in  allowing  the  plaintifi 
to  amend,  make  compensation  to  the  defendant  by  giv- 
ing him  the  costs  of  his  plea,  and  to  the  plaintiffs  they 
afford  an  opportunity  of  not  being  totally  excluded  fitWD 
the  merits.     Considering  the  extent  to  which  amend- 
jnents  of  this  sort  have  been  allowed,  the  present  seentf 

(#)  See  TuU*s  PracL  648.  5th  cd.  (i)  4  ^«/i  43J. 
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to  nie  to  come  within  the  practice,  and  the  principle        ii>:»5» 
laid  down  by  Lord  Hardwicke.  — — 

"^  Mestakr 

-w  "111  cvaitiit 

Le  Blanc  J,     Tnis  is  an  amendment  sought  to  be        limiz. 
made  in  a  civil  action.     And  I  think  the  line  has  been 
properly  laid  down  in  Dover  v.  Mrstae?-^  that  where  no 
time  has  been  lost,  so  as  not  to  keep  a  j)cnal  action  im- 
properly hanging  over  the  head  of  the  defendant,  the 
Court  will  give  leave  to  amend  in  this  as  in  other  civil 
actions.     Here  the  party  has  not  been* harassed  by  any 
improjier  delay  of  the  plaintiffs.     Tliey  have  sued  him, 
as  it  appears,  by  a  wrong  name :  that  wns  a  fact,  which 
Was  not  in  their  knowledge,  but  peculiarly  in  that  of  the 
defendant.     Upon  the  defendant's  appearance  by  liig 
true  name,  application  is  made  to  amend.     I  do  not  see 
any  difference  between  an  application  to  amend  the 
name  and  to  amend  any  other  part  of  the  declaration.  Ap- 
plications of  this  sort  ha>'e  been  made  and  allowed,  both 
at  chambers  and  in  court,  where  the  amendment  went 
to  much  more  material  facts,  such  as  dates  or  sums  for 
.which  the  action  was  brought.     The  next  point  is,  if 
after  this  amendment  there  will  not  still  be  an  irregu* 
larity.     It  is  said  tlie  amendment  wfll  not  cure  it ;  be- 
cause it  will  stand  the  same  as  if  the  plaintiffs  themselves 
had  made  the  alteration.     But  that  is  not  so ;  because 
the  bill  and  declaration  will  be  right,  and  there  will  be 
an  appearance  entered  on  the  record  by  the  right  name. 
It  seems  to  me,   that  this  amendment  is  warranted  by 
the  authorities ;  and  that  it  will  not  be  subject  to  the 
same  objection  as  if  the  plaintiffs  had  sued  out  the  writ 
by  a  wrong  name,  and  afterwards  of  themselves  declared 
against  him  by  the  right. 

PtT  Curiam,  {a)  Rule  discharged. 

(a)  Dampier  J.  was  absent  from  indifpoiltioa,  mod  cootlnocd  absent 
daring  the  whole  term. 

Hh4 
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1815. 


ruesJiy,  RiDSDALE  and  Others  against  Newnham. 

Jan.  14th. 

A  policy  of  as-      A  SSUMPSJT  upon  a  policy  of  assurance,   dated 

sorancc  on  XX  n    .   t  t  1 

freight  and  5tn  June  1 8 10,    upon    freight    and   goods,    per 

named,  at  and  ship  Essay^  ot  andjroni  Portneuf  to  London,  to  return 

L^tt^^woTant  3  P^^  ^^^^'  premium  for  convoy,  warranted  to  sail  on 

tZftb^Mof  ^^  *€/^^  ^*^  ^^^*  </ October.     At  the  trial  before  Lord 

October,  and  on  EUcnboroush  C.  J.  at  thc  last  Zonc^tm  sittings,  the  case 

thca6ththe  . 

ship  dropped        was  this : 

down  from  i<ii  ▼>  /•i»ii» 

Portneuf  w\x.\\  The  ship  was  loaded  at  Poitneufj  which  hes  about  30 

crew  ^r'thc  *  milcs  abovc  QuebcCj  upon  the  river  St.  Lawrence.  There 

the  a^h*°cach-  ^^  ^^  custom-housc  at  Portiiaify  nor  can  ships  clear  out 

ed  ^ebec,  ^^  a^v  place  higher  up  the  river  than  Qjiebec.     On  the 

which  was  the  "^  *  °  *- ^ 

nearest  place       26th  of  October  the  ship,  under  the  command  of  the 

where  she  could  t      .  1      1  11 

obtain  a  clear-  mate,  and  With  about  30  men  on  board,  some  of  whom 

completed  hcr*^  had  becn  engaged  in  loading  her,   and  the  rest  were 

thcagth^ob^  V^^  ^^  ^^^  crew,  'the  whole  being  a  sufficient  crew  for 

tained  herdcar-  pj^g,.  navigation,  though  not  for  the  voyage,  drc^ped 

the  next  dty.  down  from  Portneuf  to  Quebec,  which  place  she  reached 

Held  that  the  ^ 

dropping  down  in  the  evening  of  the  28th.  In  the  mean  time  the  cap- 
to  ^cbec  on  tain  had  gone  thither  to  get  his  papers  from  the  cus- 
notacomp"  tom-house  and  other  offices  there,  and  received  his 
ance  with  the     gailiner  instructions  from  the  commodore  there  on  the 

wirraoty*  ^ 

27th.  At  Quebec  the  ship  discharged  the  extra  men, 
and  took  in  others  to  complete  her  crew  for  the  voyage^ 
which  then  consisted  of  19  men,  and  on  the  29th  the 
captain  obtained  his  clearance.  On  the  next  day  the 
ship,  not  being  able  to  get  a  pilot  before,  followed  the 
convoy  down  the  river,  which  had  left  Qtiebec  on  the 
28th,  and  came  up  with  it  in  the  course  of  that 
day  about  30  leagues  below  Qjuebec,  which  is  very  far 

15  within 
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within  the  port  of  Quebec,  the  limits  of  the  port  extend-  1815. 

ing  many  leagues  below  Quebec.  •  The  ship  was  after-  ■■ 

wards  captured  off  the  Isle^qf-  Wight.  against 

His  Lordship  was  of  opinion  that  the  ship  had  not  ^"^^^^f*: 
tailed  in  compliance  with  the  warranty,  and  the  plaintiffs 
were  nonsuited,  (a) 

The  Attaimey^Gene^al  moved  for  a  new  trial,  upon 
tlie  ground  that  this  being  a  policy  at  and  from  Portneui], 
it  was  enough  to  satisfy  the  warranty  that  the  ship 
broke  ground  from  Partneufow  or  before  the  particular 
day.  It  was  not  a  warranty  to  sail  from  Qiiiebec  on  or 
before  the  day;  and  therefore  if  there  was  a  beginning 
to  sail  from  Portneuf,  in  the  usual  way  of  sailing  from 
that  place,  on  or  before  the  day,  the  warranty  woidd  be 
satisfied,  although  the  ship's  clearances  were  not  ob- 
tained until  a  day  after,  because  it  appears  she  could 
not  obtain  them  before  her  arrival  at  Quebec,  And  he 
put  the  case  of  a  policy  at  and  from  a  particular  place 
with  a  warranty  to  sail  on  a  particular  day  in  company 
with  a  first-rate  man  of  war;  would  it  not  be  a  com- 
pliance with  such  warranty,  if  the  ship  sailed  on  the 
day  and  joined  company  with  a  first-rate  man  of  war 
at  the  first  place  that  a  man  of  war  of  that  description 
could  ride,  although  that  might  be  after  the  day  ?  If  it 
would,  that  shews  that  a  compliance  with  the  warranty, 
according  to  the  natural  and  usual  means  that  the  as- 
sured has  of  complying  with  it,  is  sufficient;  and 
therefore,  in  this  case,  the  sailing  firom  Portneuf  heiove 
the  particular  day,  and  procuring  the  clearances  at  the 

(tf)  Sec  4  Camp,  N.  P.  C.  xii. 

first 
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1 8 15.        first  place  the  ship  was  able  to  procure  them,  though 
after  the  day,  is  well  enough. 


RiDSDALI 

against 

>Il\VNUAIf« 


Lord  Ellenborough  C.  J.  I  thought  the  warranty 
contemplated  a  sailing  upon  the  voyage^  and  that  the 
ship's  dropping  down  from  Portncuf  to  Quebec  without 
her  complement  of  men,  shewed  that  that  was  only 
preparatory  to  the  voyage.  The  policy  being,  at  and 
from,  there  is  no  doubt  it  attached  at  Porineuf^  but 
according  to  the  reason  of  the  thing  the  policy  must  be 
taken  distributive,  and  '^  warranted  to  sail  on  such  t 
day"  must  mean  to  sail  on  her  voyage,  that  is,  when 
the  ship  could  get  her  clearances  and  sail  equipt  for  the 
voyage. 

Le  Blanc  J.  Does  not  the  warranty  amount  to 
this,  that  the  ship  shall  sail  on  or  before  the  day  upon 
her  voyage? 

BayletJ.  Although  the  policy  attached  at  and 
from  Portneuf^  yet  when  the  28th  expired  without  her 
•ailing  in  compliance  with  the  warranty,  there  was  an 
end  of  the  policy  quoad  the  voyage. 

Rule  refused. 
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1815. 


The  King  against  the  Justices  of  Hertford-   r*«Ay, 

Jan.  14th. 
SHIRE.  "^ 

'T'WO  justices,  at  a  sj)ecial  sessions  on  the  20th  of  if  two  justices 
June  made  an  order,    by  which  they  ordered  a  Jb" d1v*rt?»e*' 
toublic  footway  to  be  diverted  and  turjied;  and  upon   »n«Jj"fn»nE 

■  •^  *  a  public  foot' 

the  4th  of  t7///y  following  made  another  order,  by  which  ^»yf  *nd  aftcr- 

they  ordered  the  old  footway  to  be  stopped  up.     Ap-  for  »roppiiijj  up 

peal  against  these  orders  was  made  at  the  next  MichaeU  way,  the  party 

mas  quarter  sessions,  and  not  at  the  Midsummer  quarter  5™,!  t^  *he 

fiessions,  which  were  holden  on  the  i  ith  oijtdiu  on  which  ^J"*"^*''  sessionf 

^  a);ainst  the  Ust 

account  the  justices  dismissed  the  appeal.     And  now,   o» <**«'»  though 

hebetnolarcto 

upon  a  rule  nisi  for  a  mandamus  to  the  justices  to  enter   appeal  against 
contmuances  to  their  next  quarter  sessions,  &c.,   the 
question  was  if  the  appeal  was  made  in  time. 

Trollope^  who  shewed  cause,  contended  that  that 
question  depended  upon  wliether  the  time  for  ap()ealing 
was  to  be  reckoned  from  the  chite  of  the  first  or  the 
second  order.  If  from  the  first,  the  party  ought  to 
have  appealed  to  the  Midsumtner  sessions ;  if  from  the 
second,  he  admitted  there  was  not  sufficient  time  to  give 
the  ten  days  notice  required  by  the  statute  (a).  And 
he  argued  that  the  time  ought  to  be  reckoned  from 
the  first  order,  because  the  first  order  comprehended 
every  thing  which  was  contained  in  the  second,  and 
therefore  the  second  was  perfectly  unnecessary,  and  the 
justices,  after  making  the  first,  were  functi  officio. 
And  that,  he  said,  would  appear  by  a  refercnoe  to  the 


8BIKE. 
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1815.         19th  section  of  stat.   13G.  3.  c.  78.,  where  the  order 
\  for  diverting,  turning,  and  stopping  up  a  public  footdxiy 

The  Kino 

against  is  treated  as  all  one,  and  an  appeal  is  given  to  the  party 
HsRTioin-  grieved  against  such  order.  And  yet  the  form  of  such 
order,  as  given  in  the  schedule  No.  2 1  •  is  only  <<  that  it 
be  diverted  and  turned,"  as  in  this  case.  And  it  far- 
ther appears  that  in  the  case  of  a  highway^  where  the 
legislature  intended  that  the  order  for  diverting  and 
turning  should  be  distinct  from  that  for  stopping  up^ 
separate  enactments  are  made  in  the  16  and  1 7  th  sections 
for  each  of  those  several  purposes,  and  there  are  also 
distinct  forms  in  the  schedule,  Nos.  16  and  18.,  appli- 
cable to  each.  From  which  it  is  plain  that  if  the  sicfj^ 
ping  up  a  footway  were  not  meant  to  be  virtually  in- 
cluded in  the  order  for  diverting  and  turning,  there 
would  also  have  been  a  separate  enactment  and  form 
applicable  to  that  Wherefore  he  concluded  that  the 
time  for  appealing  should  be  from  the  first  order. 

HuUock  and  Bourchier^  contra,  denied  that  the  order 
for  diverting  and  turning  included  the  stopping  up,  for  so 
long  as  there  is  only  an  order  for  diverting  and  turning^ 
.the  public  have  a  right  to  go  along  the  old  footway ;  and 
here  the  justices  have  made  a  separate  order  for  the 
stopping  up,  and  the  19th  section  expressly  gives  an 
appeal,  where  any  footway  shall  be  ordered  to  be 
stopped  up;  so  that  if  the  appeal  be  out  of  time  for  the 
first  order,  it  is  good  for  the  second. 

And,  per  Curiam^  The  gravamen  as  to  the  public  is 

the  stopping  up,  but  the  appeal  must  be  confined  to  the 

latter  order. 

Rule  absolute  as  to  the  ^peal  against 
the  order  for  stopping  up. 


IN  TUE  Fifty-fifth  Year  of  GEORGE  III.  4^1 

1815. 


MoiR  against  the  Royal  Exchanos  Assurance   ivtdmsJ^, 

g^  Jim.  515M1. 

Company. 


1"^EBT  upon  a  policy  of  assurance,  dated  19th  S^  Policy  of  mmiw 

tember  181 1,  on  the  ship  Neptune^  lost  or  not  lost,  and  from  Me- 

at  and  from  Memel  to  the  ship'a  port  of  discharge  in  port  of  dis.  ^^ 

Englaiidj  free  of  capture  and  seizure  and  the  conse-  ^kmi^wnmei 

quences  of  any  attempt  thereof  in  the  port  and  roads  of  ^J^^^^!Z^ 

loading,  warr anted  Ho  depart  on  or  before  the  15M  of  ^^;.  **^'* 

September  then  instant,  N.  S,"     Loss  by  perils  of  the  «nty  required 

teas.     At  the  trial  before  Lord  Ellefiborough  C.  J.  at  the  the  ship  thoolil 

last  London  sittings,  the  case,  as  it  appeared  upon  ad-  lJi^lge,^but  * 

missions,  was  this :  1^'*  »he  should 

'  be  out  of  the 

Tlie  ship  having  completed  her  loadimr  at  MemeL    i»»^  <>"  <>'  hc- 

,       .       ,     ;  1  y  .         n    ^  ,         fore  the  day; 

obtamed    her    clearances    on    the    pth    of  September   and  therefor* 
181 1,   at  the  custom-house  there,  and  sailed  on  her    tall  on  the  roy- 
voyage ;  but  before  she  got  out  of  the  harbour  of  Memcl  Jfy  'but'was  * 
the  wind  changed,  and  continuing  adverse^    she  was    ^tj^"*?]*^''^*" 
obliged  to  come  to  an  anchor,  and  was  detained  until   »<*»5«c  winds 
after  the  15  th  of  September  within  the  harbour's  mouth,   day,  this  was 
She  afterwards  sailed  and  was  lost.     And  the  question    »nce*witMhc 
was,  whether  the  warranty  to  depart  on  or  before  the   "^^^^^^"f- 
15th  oi September  had  been  complied  with:  in  support 
of  which,  Bond\.  Nult  (a),  Theltisson  v.  Ferguson  (J),  and 
Wright  V.  Shiffner  (c)  were  cited.      But   liis  Lordship 
took  a  distinction  between  a  warranty  to  sadl^  and  a  war- 
ranty to  depart^  viz.  that  the  latter  meant  that  the  ship 
should  be  out  of  the  port ;  and  tliereupon  he  directed  a 
nonsuit,  (d) 

(a)  Co-wp.  601.  (h)  JDiuj.  346. 

(0  II  £ast,  515.     2  Camph.  N,  F.  C.  247. 
[d)  See  4  Campb.  H,  F,  C.  84. 

Topping 


4^a 


CASES  IN  HILARY  TERM 


1815. 

MoiR 

agntHSt 

the  R'lTAL 

EXCHANQB 

Assurance 
Company. 


Topping  moved  to  set  aside  the  nonsuit,  and  con- 
tended that  the  word  depart  differed  in  no  respect  from 
the  word  sail;  and  if  so,  when  the  ship  once  broke 
ground  upon  her  voyage,  there  was  a  beginning  to  de- 
part; and  the  interruption  would  not  alter  the  case, 
because  the  warranty  had  already  been  complied  with. 
And  he  said,  if  the  words  had  been  depart  from^  that 
would  have  made  it  more  susceptible  of  the  construc- 
tion adopted  at  the  trial,  than  it  now  is,  because  that 
might  have  implietl  that  the  ship  should  quit  the  port 
But  a  ship  may  fairly  be  said  to  depai*t  the  moment  she 
sets  sail  upon  her  voyage. 


Lord  Ellenborough  C.  J.  I  was  of  opinion  at  the 
trial  that  there  was  enough  to  bring  the  case  within  the 
authorities  cited,  if  this  had  been  a  warranty  to  sail. 
There  was  a  sailing  abundantly  proved.  But  to  depart 
raises  a  question  of  grammatical  construction.  A  war- 
ranty to  depart  on  or  before  a  particular  day,  is  I  think 
a  warranty  to  be  out  of  the  port  on  or  before  that  day. 
The  object  seems  to  be,  that  the  voyage  should  be  com- 
menced out  of  the  port  by  that  time.  The  language  of 
the  underwriter  amounts  to  this :  "  I  will  be  answerable 
for  all  perils  upon  the  high  seas,  but  let  the  vessel  be 
well  out  of  Mcmel  by  the  15th  of  September" 

Le  Blanc  J.  The  argument  is,  that  to  depart  is 
no  more  than  to  break  ground  upon  the  voyage; 
but  I  do  not  know  how  to  conbtruea  warranty  to  de- 
part otherwise  than  as  a  warranty  to  depart  from  the 
port. 


B^YLET 
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Bayley  J.     By  substituting  the  worcl  depart  for  sail,         1815. 


it  seems  to  have  been  intended  to  vary  tlic  risk. 


MoiR 


Rule  refused.      ,,;^^t'.. 

ElCHAKCiB 

Assurance 
Company. 


Gibson  against  Dickie.  iveintsiay, 

^  Jan,  25  th. 

A  SSUMPSIT  for  the  arrears  of  an  annuity.    The  An  igrecment 

■^^       i*.*/y*ii  .1/..  1  1        by  dtfendant  t» 

plamtifi  declares  in  the  first  count,  that  at  the  aiiow  plaimifT, 
lime  of  making  the  promise,  &c  she  lived  and  co-  ^hl!bTtcd,"in*'* 
habited  and  for  a  long  space  of  time  had  lived  and  ca*cthcyshonId 

^     *  separate,  an  an- 

cohabited   with   the  defendant^    and  that  before  the   ''"•^y  for, her 

life,  provided 

making  the  promise  the  defendant  had  received  of  her   she  should  con« 
108/.  bank  stock,  and  100/.  sterling,  and  that  certain   was  held  a  valid 
differences  had  arisen  between  them;  whereupon  the  V^*®^**^ 
defendant  agreed,  in  case  the  plaintiff  and  defendant 
should  separate,  that  he,   the  defendant,  would  pay  to 
one  J,  5.  for  the  plaintiff's  use  the  value  of  the  io8/. 
bank  stock  and   loo/.  sterling,  deducting  the  value  of 
I  go/.  3  per  cent,  consolid.  bank  annuities,  and  would 
aUaw  the  plaintiff'  3  c/.  per  arm,   during  her  life,   by 
quarterly  payments,  provided  the  plainliff,from  and  after 
fuch  separation^  should  contintie  sitigle,  and  did  not  co- 
habit with  one  D,  G.  or  any  one  else.    And  the  plaintiff 
avers   that  she  and  the  defendant  did  separate,  &c. 
and  that  from  the  time  of  such  separation  she  hath 
continued  single,  and  hath  not  cohabited  with  the  said 
Z).  G.  or  any  one  else,    and  that  67/.  105.,  for  two 
years  and  a  quarter's  arrears  of  the  said  annuity,  be- 
came due,   which  the  defendant   refused  to  pay,  &c. 
Plcft  non  ai5suuipsit.    A  verdict  having  been  found  fotr     » 

the 
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1 8 15*        the  pUuntifl^  it  was  moved  by  Heath,  in  arrest  of  judg- 
"— "*        ment,  that  the  agreement  set  forth  in  the  declaration 

Gibson  ,  ^ 

againsi  was  void ;  fifst,  because  the  allowance  of  the  annuity 
in  case  of  separation  was  by  way  of  inducement  to  the 
plaintiff  to  continue  the  illicit  cohabitation;  2dly,  be^ 
cause  the  annuity  was  only  to  continue  p]:ovided  the 
plaintiff  should  remain  single,  &c.  which  was  there- 
fore in  restraint  of  maiTiage.  And  he  compared  it  to 
the  case  of  Lowe  v.  Peers  (a),  where  an  agreement  by 
the  defendant  not  to  marry  any  other  person  than  the 
plaintiff,  or  to  forfeit  1000/.,  was  adjudged  ill. 

But,  per  Curiam^  the  agreement  is  well  enough ;  for 
this  was  no  more  than  a  gift  to  the  plaintiff  upon  con- 
dition that  she  should  live  sole  and  chaste,  which  is 
A  condition  in  daily  use  in  provisions  made  for  a  wife 
during  her  widowhood.  It  was  not  like  the  case 
cited  of  a  forfeiture  to  be  incurred  by  the  party  m 
cose  he  married,  but  was  an  original  gift  with  a  con- 
dition annexed;  and  cujus  est  dare  qus  est  dispofiere; 
it  was  a  voluntary  compensation  by  way  of  maintenance 
made  to  the  plaintiff  for  the  injury  done  her  by  their 
past  illicit  connection,  but  it  is  quah'fied  with  a  condi- 
tion that  if  she  should  marry,  and  thereby  acquire  for 
herself  a  maintenance,  it  should  cease.  And  as  to 
the  first  objection,  they  said,  that  so  far  from  its  being 
an  inducement  to  her  to  continue  the  cohabitation, 
it  was  rather  an  inducement  to  separate. 

Rule  refused. 

(«)  4  Bnrr,  IMJ. 
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The  King,  on  the  PrMecution  of  Kimberlet  U^^i 
and  five  others,  against  The  Inhabitants  of 
Taunton  St.  Mary* 

■ 

INDICTMENT  for  not  repairing  &  highway  lying  ScTcnt  j^cnoni 

1.1  ^**^  ^**<'  *"' 

within  the  parish  of  Tatmion  St.  Mary^  which  was  titled  to  costs 

ibund  at  the  quarter  sessions,  and  removed  by  certiorari  s^'<rM. 

into  this  court  at  the  instance  of  the  defendants^  upon  ^tors  of^I^^* 

the  usual  aflBdavit  (a),  and  tried  at  the  summer  assizes  ["^^  "J  b^* 

for  Somersetshire,,  1813,  when  the  defendants  were  con*  certiorari,  for 

•^  not  repairing 

victed,  by  consent,  upon  the  counts  for  a  horse  and  >  highway,  on« 

.  1  i<  .  as  constable  of 

foot- way,  and  acquitteq  upon  those  for  a  carriage-way*  the  manor 

TT  i'»i»  •  ^1  ji'i  within  which 

Upon  a  rule  nisi  for  pajang  over  156A  2^.  3a.,  being  the  the  highway 

taxed  costs,  to  the  prosecutors,  the  question  was,  whether  a^partics  eriit* 

they  were  entitled  under  stat  5  W.  3^  M.  c.ii.  s.  3.,  «d,  they  having 

which  gives  "  reasonable  costs  to  the  prosecutor  if  he  be  ^^  many  years 

.       .  in  passing  and 

iaie  party  grieoedj  or  be  a  justice  of  the  peace,  &c«,  con^  repassing  from 

ttablCf  &c.  or  any  other  civil  officer,  who  shall  prosecute  to  the  next 

upon  the  account  of  any /act  committed  or  doncj  thai  JJ,d'bdng^"^ 

concerned  him  as  officer  to  prosecute  or  present^*     Kim^  obliged,  by 

berley  claimed  as  constable,  and  the  others  as  parties  ^*nt  of  repair« 

to  rake  a  mote 

grieved.     As  to  Kimberley^  it  appeared  that  he,  together  circuitous 
with  the  other  prosecutors,  presented  the  bill  agaiust  the      upon  indict. 

road  in  question  to  the  grand  jury  at  the  sessions^     At  ^r?sh'for  not^ 

that  time  Kimberley  was  constable  for  the  manor  of  T^Pf*""^*. 

•7  highway,  the 

Taunton  Dean,   which  manor  comprizes  as  well  the  right  to  reptk 

may  come  in 

parish  o(  Taunton  St.  Mary  as  12  other  parishes,  and  qoestion,  so  at 

hm  two  constables,  who  are  appointed  annually  for  thf  parish  to  re- 

Bianor,  one  at  a  court  leet  in  Aprily  and  the  other  at  a  uonu^.\hough' 

the  parish  plead 

{a)  See  5  fF.  ^  ilf.  Mi.  x.  6.    1 3  G.  3.  c*  ^%*  1.  a^.  «>t  goilty  only* 
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1 8 1 5*  court  Icet  in  October.     The  usage  has  been  for  the  con- 

.  stable  chosen  at  the  April  leet  to  act  only  within  a  ccr- 

agatnii  tain  district  of  the  manor  which  comprizes  seven  of  the 

tants  of  ^"  parishes,  one  of  those  parishes  being  Taunton  St,  Man/j 

7^\^^^^      and  for  the  constable  chosen  at  the  October  leet  to  act 
St.  Mait. 

within  the  remaining  district;  but  both  are  chosen  and 
sworn  for  the  whole  manor  generally,  without  any  spe- 
cification of  districts.  Kiniberley  was-  appointed  con- 
stable at  the  October  leet  1 8 1 1,  but,  em  it  was  sworn  by 
the  deputy  steward,  was  authorized  and  compellable  to 
act,  if  required,  over  the  whole  manor,  notwithstanding 
the  above  division  of  duties,  and  was  directed  by  tlie 
said  deputy  steward  to  view  the  road  in  question,  and 
present  the  same  if  out  of  repair ;  and  he  did  accordin^y 
view  and  present  the  same  as  above  stated.  As  to  the 
other  prosecutors,  they  appeared  to  be  persons  living  in 
the  neighbourhood  and  in  the  constant  habit  of  using 
the  way  for  many  years  before  it  became  foundrous,  in 
passing  to  and  from  Taunton  their  nearest  market  town, 
and  that  since^  they  had  been  compelled  to  take  a  les 
commodious  and  more  circuitous  route  thither  by  half 
s^wile  and  upwards. 

Pell  Seijt,  Moore^  and  Hop-mr^  who  shewed  cauie^ 
submitted  that  the  prosecutors  were  not  entitled  to 
costs;  and  they  grounded  their  argument  upon  tbe 
opinion  of  BuUer  J.  in  Bex  v.  Sharpness  (a),  that  the  rta- 
tute  5  W.S^M.  had  always  been  construed  as  stricdy  tf 
possible.  And  upon  that  they  argued  that  the  3d  sec- 
tion did  not  apply  to  this  case,  because  it  speaks  only  of 
prosecutions  on  account  of  any  taci  committed  or  don€^ 

whereas 
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mbereas  this  prosecution  is  for  a  &ct  omitted,  not 
committed,  for  it  cannot  with  any  grammatical  accu- 
racy be  said  that  a  parish  lias  committed  the  fact  of 
4>mitting  to  repair.  Also  the  3d  section,  by  the  words 
^<  such  writ  of  certiorari,"  seems  to  be  confined  to 
such  presentments  and  indictments  as  are  mentioned  in 
the  preceding  sections,  which  do  not  comprize  indict^ 
ments  or  presentments  for  not  repairing  highways,  but 
ihey  are  provided  for  in  the  6tli  section,  which  is  silent 
as  to  costs.  And  it  appears  by  stat.  13  G.  3.  c.  78^ 
«.  64.  that  the  awarding  of  costs  upon  indictments  or 
presentments  for  not  repairing  highways  is  given  to  ths 
Court  before  whom  the  same  are  tried,  wherever  the 
same  shall  appear  frivolous,  which  would  have  been  nuga* 
tory  in  all  cases  of  certiorari,  if  the  5  fV.  <?•  ilf.  c.  1 1.  s.  3. 
already  gave  costs  to  tlie  party  grieved.  At  all  events, 
Kimberley  is  not  entitled,  because  this  was  not  a  fact  which 
concerned  him  as  officer  to  prosecute,  for  it  does  not 
concern  a  constable  to  present  liighways;  as  appears 
from  stat  13  6.3.  c,  78.  s,  24.  which  empowers  justices 
of  the  peace  to  make  presentments,  and  the  sessions  in 
relief  of  the  justice  to  order  the  prosecution  to  be  car»- 
ried  on  at  tli^  public  expcnce,  but  makes  no  mention  of 
/constables;  whence  it  is  plain,  that  the  statute  did  not 
intend  that  a  constable  should  present,  otherwise  ii 
would  have  named  and  extended  the  same  relief  to 
him.  And  granting  that  a  constable  may  present, 
yet  Kimberley  is  not  the  proper  constable  in  this 
instance,  because  the  highway  docs  not  lie  within 
bis  district,  but  within  the  district  of  his  fellow* 
constable ;  and  by  the  usage  each  constable  acts  within 
his  own  district  only,  though  he  is  appointed  £br  the 
manor ;  and  usage  in  the  case  of  a  manor-constable,  who 
is  not  appointed  by  the  common  law,  but  by  custom,  i« 

Ii  2  (bf 
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against 
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St/Maiy. 


the  best  interpreter  of  what  his  jurisdiction  is*  Theti 
as  to  his  being  the  prosecutor  of  the  indictment  before 
the  grand  jury.  Rex  v.  Kettleworth  (a)  shews  that  he 
must  be  an  oiEcer  whom  it  concerned  to  prosecute  ar 
well  as  prosecutor,  before  he  is  entitled  to  costs  under  the 
Stat.  W.  4*  Jkf«  With  respect  to  the  other  prosecutors^ 
it  does  not  appear  that  theirs  is  any  thing  more  than  the 
icommon  grievance,  viz.  that  they  must  either  pass  over 
a  foundrous  way  or  go  another.  But  that  was  clearly 
laid  down  by  Lord  EUenbarough  C.  J.  in  Rex  v.  Inde* 
don  {b)  to  be  insufficient  to  constitute  any  one  a  party 
grieved.  In  Rex  v.  Williamson  (c)  there  was  something 
more,  for  there  the  prosecutor  had  used  the  way  for 
some  years  before  the  stopping  up.  Another  objectioa 
iS|  that  a  certiorari  was  not  grantable  in  this  case,  be* 
cause  by  stat.  22  Car.  2.  c.  12.  5.  4.  the  removal  of  in- 
dictments for  not  repairing  highways  is  prohibited  be* 
fore  traverse  and  judgment  given  thereon,  and  the  stat 
5  W.S^ M.  c.ii.  S.6,  relaxes  that  prohibition  in  sodi 
cases  only  where  the  right  or  title  to  repair  may  coifle 
in  question.  But  that  could  not  come  in  question  in 
this  case,  because  by  pleading  not  guilty  only  the  paridi 
have  admitted  their  liability;  if  they  had  meant  to  deny 
it,  they  should  have  pleaded  specially  that  others  were 
bound  to  repair. 


Lens  Serjt.  and  C  F.  Williams^  contra,  contended 
that  the  construction  put  upon  the  word  ^^  committed^" 
in  the  statute  of  fV.  Sf  M.  was  too  critical,  and  th«k 
it  was  more  reasonable  to  construe  it  to  mean  any 
offence  (which  word  occurs  in  the  same  section)  com- 
mitted as  well  by  a  negative  as  positive   breach  of 
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duty,  which  is  within  the  same  mischief.     And  as  to         i^^St 
the  Stat.    13  G.  3.  c.  78*  s.  64.   they  said  it  was  passed        . 
diverse  intuitu,  viz.  to  empower  the  Court  before  whom         against 
the  indictment  is  tried  to  give  costs,  where  either  the        unts  of 
prosecution  or  defence  shall  appear  to  be  frivolous;      St.^ma&t. 
which  may  well  stand  with  this  provision  in  the  statute 
of  JV.  4*  ^*  for  costs  to  be  paid  by  the  defendant  upon 
a  certiorari     Then  as  to  Kimberley^  supposing  he  had 
not  a  general  authority  as  constable  to  present,  still  it 
appears  that  in  this  instance  he  was  specially  appointed 
to  do  so,  for  being  chosen  and  sworn  and  compellable 
to  act  for  the  whole  manor,  be  was  directed  to  view 
and  present  the  road,  and  he  did  so;  therefore  he  was 
strictly  in  the  execution  of  his  duty.     And  so  this  case 
is  not  within  the  authority  of  Rex  v.  Sharpness^  be-  t 

cause  that  turned  upon  the  distinction,  that  it  was  not 
the  duty  of  the  prosecutor  as  a  justice  to  prosecute^  but 
that  he  prosecuted  like  any  other  individual.      And 
what  BvUer  J.  said  as  to  the  construction  of  the  stat« 
W.  4*  ^'  niust  be  taken  with  reference  to  that  distinc-* 
tion,  namely,  that  the  statute  shall  not  be  construed 
to  make  acts  done  by  the  ji^stice  in  his  natural  capa<» 
city,  as  if  done  by  him  in  his  judicial  capacity ;  but  ho 
cited  a  case  from  Basingstoke  where  the  clerk  of  the 
peace,  who  carried  on  the  prosecution,  had  been  al«t 
lowed  costs,  because  it  was  his  duty  to  dri^w  up  present** 
ments  of  constables.     Thus  it  appears  that  he  did  not 
mean  that  the  statute  should  in  all  cases  be  construed, 
atrictiy,  and  Lord  Kenyan^  in  Rex  v.  Kettleworth^  haa 
laid  down  a  different  rule,  which  is  the  more  reasonr- 
able.    As  to  the  other  prosecutors,  it  will  be  found 
that  every  circumstance  of  peculiar  grievance  belongpi 
0.  them  which  belpog^d  to  the  prosecutor  in  Res  ^ 
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X  8 1  j;.  Williamson^  and  those  circumstances  were  held  sufficient 

■  to  constitute  him  a  party  grieved.     And  the  answer  tcy 

Mrninst  ^^  '^^  objection  is,  that  the  right  or  title  to  repair  might 

unts'of  '  co"^^  ^^  question  in  this  case,  and  tliat  is  proved  by  the 

Taumtow  fact,  for  the  defence  at  the  trial  was,  that  non  user  wa« 

Bt.Makt. 

a  destruction  of  the  right;  btit  that  was  over-ruled. 


Lord  ElIenborough  C.  J.     As  to  the  right  to  re- 
move this  indictment  by  certiorari,  there  certainly  is, 
under  the  statute  of  W.  Sf  Af.,  which  I  take  to  be  a  re- 
peal of  the  statute  of  Car.  2.,  a  right  to  remove  by  cer- 
tiorari, where  the  title  to  repair  may  come  in  question. 
And  as  far  as  these  defendants  could  do  it  they  have 
availed  themselves  of  that  right,  by  making  the  proper 
affidavit  upon  which  a  certiorari  in  these  cases  is  usuaUy 
granted ;  but  if  there  could  be  no  case  where  a  certiorari 
would  lie  upon  an  indictment  against  a  paHsh  for  not  re- 
pairing, I  do  not  say  that  such  an  affidavit  would  give  the 
Court  jurisdiction.     But  in  all  cases,  as  it  seems  to  ro^ 
though  the  indictment  be  against  a  parish,  and  thef 
plead  not  guilty,  yet  the  right  to  repair  comes  incident^ 
ally  in  question,  inasmuch  as  the  obligation  to  repaif 
arises  out  of  the  question  whether  it  be  a  public  highway. 
It  is  a  first  step  to  the  determining  whether  it  be  a  pnbHc 
highway,  and  whether  that  character  belongs  to  it  or  not, 
to  make  inquiry  as  to  the  right  to  repair  it.     It  appean 
to  me,  therefore^  that  in  point  of  law,  as  well  as  upon 
the  fact  sworn  to  by  the  parties,  this  is  an  indictment 
upon  which  the  right  or  title  to  repair  may  come  in 
question.     If  this  be  so,  the  statute  of  JV.  4*  M.  has  in 
this  respect  repealed  the  statute  of  Car,  2.     Then  di# 
question  is,  whether  these  prosecutors  are  entitled  txi 
cotta^  some  of  tbem  as  being  clothed  with  the  character 
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of  parties  grieved,  and  the  other  as  an  officer  prosecut* 
ing  on  account  of  a  fact  tliat  concerned  him  to  prose- 
cute and  present.     As  to  the  latter  it  is  objected  that 
by  a  certain  partition  of  duty  bet^-een  the  two  con- 
stables of  this  manor,  which  has  existed  by  immemorial 
custom,  one  of  them  has  superintended  one  district,  the 
other  the  other,  and  that  this  highway  is  without  the 
district  of  the  presenting  constable.     But  the  answer  to 
that  is,  that  the  manor  comprehends  the  whole,  and  th« 
duties  of  each  are  co-extensive  with  the  whole,  though 
for  purposes  of  convenience  they  may  be  in  the  habit  of 
partitioning  their  duties.     If  there  was  any  neglect  of 
duty  in  any  part,  it  would  be  no  lawful  excuse  for  either 
to  say,  we  have  partitioned  our  duty,  and  the  neglect 
arises  in  my  colleague's  district,  and  not  in  mine ;  th« 
answer  would  be,  you  are  not  the  less  constable  over 
the  whole  manor,   because  you  have  a   co-constable 
associated  with  you.     It  appears  then  that  he  is  cer- 
tainly to  be  considered  as  an  officer  whom  it  mig^ht 
concern  to  prosecute.     But  it  is  said  that  he  must  bt 
an  officer  whom  it  concerns  to  prosecute  for  a  fact 
committed  or  done,  and  that  this  is  a  prosecution  for  a 
non-feazance  only,  not  a  mis-feazance.     But  I  think  that 
is  an  argument  drawn  from  construing  the  words  of 
the  statute  too  nicely  and  critically.     The  statute^  by 
the  words  "  any  fact  committed  or  done,*'  m^ans  any 
matter,  si  quid  acciderit,  not  any  affirmative  fact  ex- 
clusively.    In  like  manner,  as  it  has  been  observed  by 
my  Brother  Lens^  the  word  offisnce  is  us«l  in  the  same 
section,  not  in  its  affirmative  and  original  sense  only^ 
Qs  derived  from  offisndo,  to  strike  against,  but  in  a 
sense  which  comprehends  offi^nces  of  non-feazance  also* 
Therefore  the  statute  includes  an  officer  prosecuting 
for  an  offence  of  non-feazanc^  such  as  it  conoems  him 
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to  prosecute.     And  here  it  does  concern  his  dutjr  to 
see  that  a  place  of  public  transit  is  open  to  the  public^ 
and  kept  in  repair ;  lest  the  public,  if  it  should  become 
fbundrous,  should  have  to  pass  along  a  more  circuitous 
way.     Then  we  come  to  the  question,  whether  the  rot 
of  these  prosecutors  be  parties  grieved.     Certainly  a 
person  does  hot  answer  to  the  character  of  a  paitf 
grieved,  who  is  only  in  common  with  the  rest  of  the 
•objects  inconvenienced  by  the  nuisance;  but  here  it 
a{^>ears  that  the^e  persons  have^  by  reason   of  their 
local  situation,  nt  pfsculiar  grievance  of  their  own.     Fat 
living  in  the  neighbourhood,  and  having  been  in  die 
constant  habit  of  passing  to  ahd  fro  on  this  hi^wayi 
they  hove  been  obliged  to  abandon  it,  and  take  a  mom 
circuitous  route,  iiL  their  transit  to  and  from  the  nearait 
market  town  and  their  habitations,  which  is  a  peculiir 
personal  grievance  beyond  that  which  affects  the  pubKc 
at  large.     So  that  here  it  appears  is  a  constable  idio 
prosecuted  on  account  of  a  fact  committed,  wbidi  it 
Mntemed  him  to  prosecute^    and  there   are  partis 
grieved  within  the  meaning  of  this  act  of  parliament 
As  to  the  question  whether  the  act  is  to  be  coiistroed 
strictly,  in  conformity  with  whatt  was  sflid  by  Builer  J, 

r 

ot  &8  a  remedial  law,  according  to  the  opinion  of  Lord 
Ktnjfon  in  Re:t  v.  Kettleu)orthf  if  it  be  necessary  to  pot 
those  authorities  Iti  competition  with  each  other,  I  can* 
tiot  help  incHhifrg  rsfther  to  the  reasoning  and  under* 
standing  of  the  s^ute  adopted  by  Lord  Kenyon.  It  k 
extremely  beneficial  to  tlie  public  that  these  laws  should 
be  ehforcedj  atid  that  the  sulgects  should  be  encour«|[ed 
in  enforcing  them  whenever  they  fairly  bring  th^nselvei 
iHtUii  the  description  in  the  statute  of  to  offlber  tit 
party  gtlevedi  hf  obtaining  an  indemnity  fhnn  the 

i  costs. 
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costs.  I  therefore  think  tHis  is  a  case  where  the  in- 
Clictnicnt  might  be  removed,  and  where  the  parties  are 
bititled  to  costs. 


Le  Blanc  J.  This  was  an  indictment  found  at  the 
quarter  sessions  against  the  inhabitants  of  the  parish  of 
Tatmton  St,  Mary  for  not  repairing  a  highway,  which 
was  removed  by  certiorari  by  the  defendants,  upon  an 

r 

affidavit  filed  by  them,  stating  that  on  the  trial  of  the 
indictment,  the  question  whether  the  parish  were  liable 
to  repair,  and  the  right  to  repair,  would  come  in  issue. 
Upon  this  statement  simply  I  should  think  it  sufficient 
to  say  that  the  defendants  could  not  now  insist  that  this 
is  a  case  in  which  the  indictment  ought  not  to  have  been 
removed.  But  there  is  another  answer  to  any  such  oI>- 
jection,  naively,  that  in  every  case  of  an  indictment 
against  a  parish  for  not  repairing  a  highway,  although 
the  general  issue  only  be  pleaded,  the  inquiry  whether 
it  be  a  public  or  private  way  necessarily  brings  into  ques-. 
t!on  whether  the  parish  be  liable  or  not  to  repair,  because 
if  it  be  a  public  way,  the  parish  will  be  liable;  if  pri- 
vate^ they  will  not.  In  this  way  it  may  fairly  be  sai4 
upon  the  general  issue  to  be  a  question  in  which  the 
right  to  repair  may  come  in  question.  Then  the  ques- 
tion is,  whether  assuming  that  the  defendants  had  a 
right  to  remove  this  indicttnent  by  certiorari,  the  prose- 
cutors are  entitled  to  costs.  One  of  them  it  appears  is 
a  constable  of  the  manor  of  Taunton  Dean^  who  is  sworn 
in  for  the  whole  manor  generally,  though  for  conveni-. 
ence  sake  the  two  constables  are  in  the  habit  of  dividing 
their  duties,  and  acting  only  within  certain  districts. 
Part  of  their  duty  is  to  look  to  the  repairs  of  the  high- 
ways, yrlthin  the  manor,  and  this  prosecutor^  it  appears 
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was  directed  by  the  steward  to  take  the  prc^>er  measurfli 
fpr  presenting  the  road,  if  upon  his  view  it  should  be 
deemed  out  of  repair.  .  That  part  of  the  case  therefore 
falls  within  the  statute  of  W.  Sr  ^'9  it  appearing  that  the 
constable  was  an  officer  within  whose  duty  it  was  to 
prosecute,  and  that  he  prosecuted  on  account  of  a  fiict 
committed  or  done.  But  that  will  come  farther  under 
consideration  presently.  The  other  prosecutors  are  par- 
ties living  in  the  neighbourhood,  and  their  road  lies  over 
this  highway  to  their  nearest  market-town,  and  all  state 
by  affidavit,  that  in  consequence  of  its  being  out  of  repair 
they  are  obliged  to  go  a  more  circuitous  way  by  half  a 
mile  in  order  to  reach  the  market-town.  And  the  ques- 
tion is,  whether  these  persons  are  ndt  entitled  to  costs 

as  parties  grieved ;  which  brings  it  to  a  question  upon 
the  3d  section  of  the  stat  $  W.Sf  M.  That  section  pro- 
vides '^  that  if  the  defendant  prosecuting  the  certiorari 
be  convicted  of  the  offence,  the  Court  shall  give  reason- 
able costs  to  the  prosecutor,  if  he  be  the  party  grievedy 
or  be  a  justice  of  tlie  peace,  mayor,  bailiff,  constable 
dc  or  any  other  civil  officer,  who  shall  prosecute  upoD 
the  account  of  any  fact  committed  or  done  that  con- 
cerned him  as  officer  to  prosecute.'^  Now  as  to  this  not 
being  a  prosecution  on  account  of  a  fact  done,  it  is 
observable  that  according  to  the  words  of  this  clause  the 
person  who  prosecutes,  as  a  justice  of  the  peace,  con- 
stable, or  other  officer,  as  well  as  those  who  prosecute 
as  parties  grieved,  are  all  placed  under  the  head  of  per- 
sons who  prosecute  on  account  of  any  fact  conmiitted  or 
done.  Therefore,  as  far  as  respects  the  nature  of  the 
offence  prosecuted,  every  authority  which  shews  that  a 
justice  of  the  peace  or  officer  is  entitled  to  costs,  is  likewise 
an  authority  to  shew  that  the  parties  grieved  will  be  so  ^- 
titled*  Ashiursi  J.  coivddetedf  in  Bex  V.  Sharpness,  thsA^ 
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justice  of  the  peace,  who  by  virtue  of  his  authority  pre- 
icnts  a  road  upon  view,  would  be  entitled  to  costs.  He 
says,  "  if  a  justice  of  the  peace  were  to  present  a  road, 
and  that  presentment  were  afterwards  turned  into  an  in- 
dictment, the  justice  would  be  entitled  to  costs."  He 
therefore  considered  that  a  justice  would  be  entitled  to 
costs,  if  he  were  to  present  a  road  out  of  repair.  But  the 
justice  could  only  be  so  entitled  as  a  person  who  prose**' 
Cuted  for  a  fact  committed  or  done.  So  in  Rex  v.  Kettle-^ 
"worth  it  was  held  that  a  justice  of  the  peace  who  indicted 
a  road  out  of  repair  was  entitled  to  costs  as  being  within 
the  statute ;  and  yet  in  no  respect  wa^  that  an  indictment 
on  account  of  a  fact  committed  or  done,  any  mor« 
than  in  this  case ;  it  was  merely  for  a  non-repair.  And 
the  words  of  the  statute  being  just  the  same,  whether  it 
be  a  justice  of  the  peace  or  a  party  grieved  who  prose- 
cutes, it  follows  from  this  that  a  party  gprieved  would  be 
equally  entitled  upon  such  an  indictment.  Then  do 
these  persons  stand  in  the  situation  of  parties  gprieved^ 
or  only  as  part  of  the  public  If  they  are  to  be  deemed 
merely  a  part  of  the  public,  they  will  not  come  within 
the  description  of  parties  grieved ;  but  it  spears  thai 
they  are  persons  whose  occasions  have  required  them  to 
pass  continually  to  and  fro  upon  this  highway  for  a 
great  length  of  time^  .and  that  they  have  been  obliged, 
in  consequence  of  the  want  of  reparation,  to  go  half  a 
mile  farther  about.  They  are  therefore  peculiarly  in* 
convenienced,  and  the  Court  has  determined  in  other 
cases,  that  where  a  road  is  stopped  up  by  which  persons 
who  were  in  the  habit  of  using  it  are  prevented  from 
using  it,  and  obliged  to  go  round,  such  persons  are 
parties  aggrieved.  What  difference  does  it  make,  wbe* 
ther  a  person  is  prevented  from  going  along  die  road  by 
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a  tree  being  laid  across  it,  or  by  its  being  suffered  to  be 
out  of  repair  through  Diligence  ?  It  is  to  him  equally 
a  peculiar  grievance.  With  respect  to  the  clause  in 
the  1 3  Geo.  3.  which  empowers  the  Court  before  wh(Hik 
the  indictment  is  tried  to  give  costs,  that  is  only  in  cases 
which  are  totally  out  of  the  purview  of  this  act.  Thai^ 
clause  was  framed  with  a  view  of  .enabling  the  Court 
before  which  the  indictment  was  tried  to  allow  coots^ 
whether  that  was  the  court  of  sessions  or  any  other 
court;  it  has  nothing  to  do  with  costs  upon  acertiorari* 
It  appears  to  me  therefore  that  the  prosecutors  in  thia 
case  are  well  entitled  to  their  costs ;  one  as  constabki 
within  whose  province  it  was  to  prosecute,  the  othtfi 
as  parties  grieved  who  prosecute  for  an  act  committal 
or  done ;  inasmuch  as  the  oases  relating  to  prosecutiooa 
by  justices  of  the  peaces  &c«  could  only  have  been  deter-t 
mined  as  they  have  been,  upon  this  construction,  tha^ 
an  indictment  for  the  non-repair  of  a  road  was  an  iiK 
dictment  on  account  of  a  fact  conunitted  or  done. 


Bayley  J.  I  am  entirely  of  the  same  (pinion.  It 
would  be  useless  and  a  waste  of  time  to  go  over  the 
same  ground,  where  it  has  been  so  fully  gone  into  by 
tny  Lord  and  my  Brother  Ls  Blanc.  I  shall  therefimi 
only  notice  one  particular,  namely,  what  has  been  in* 
sisted  up<m  in  respect  of  the  words,  "  such  writ  of  certi- 
orari,*' in  the  3d  section  of  the  sut.  W.  4r  M.  It  has  bem 
said  that  they  apply  only  to  such  cases  of  certiorari  as  ar^ 
Inentioned  in  the  preceding  section;  and  that  in  the 
preceding  section  a  certiorari  to  remove  an  indictment 
for  not  repairing  a  highway  is  not  mentioned,  but  that 
is  fnrovided  for  a^wards.    But  it  most  be  oberred  bk 
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aEOuwer  to  thisi  that  the  words  in  the  ^d  section  are  g^ 
aeral ;  the  whole  act  is  one  entire  act  passed  at  one 
and  the  same  time;  and  such  certiorari  may  mean  any      "^/^ 

^.  The  loli«bi« 

certiorari.  t»mf  of 

Taontow 
St.  Mart. 


Baylis  aorainst 'Mary  and  John  Dineley.       -''"%. 


^& 


Jail,  a  7th. 


'rjEBT  on  bond.     Upon  oyer  of  the  bond  and  con-  ^^^^  <>"  ^^^ 
dition,  which  was  a  joint  and  several  bond  by  the  pica  infancy; 
two  defendants  in  the  penal  sum  of  100/.,  conditioned  [hat  artcTthe 
for  the  payment  of  sp/.,  with  interest,  &c.,  M.  Dineley  ^^^''^J^^^ 
pleads  non  est  factum.    J.  Dineley  pleads  that  at  the  ^^^  comniencc. 

^  '^  ^  mint  of  the 

time  of  making  the  said  writing  obligatory  he  was  an  «"<(  he  attained 

infimt  within  the  age  of  2i.     R^lication,  that«7.i>.9  afterwards' and 

after  the  making  of  the  said  writing  obligatory,  and  be-  a^ftntcd  to  and 

fore  the  commencement  of  this  suit,  to  wit,  on,  &c.,  ^nfirmedthc 

attained  his  aire  of  21,  and  afterwards,  and  before  the  *>on<l-  y^**" 

commencement  of  this  suit,  to  wit,  on,  &c.  assented  to  rer,  held  that 

and  ratified  and  confirmed  the  said  writing  obligatory,  was  ill,  for  an 

Tr> •      •         o  .V    ^  *^  *  A.     ^^        j  •       infant  cannot 

Demurrer,  assignmg  for  cause,  that  it  is  not  alleged  m  ^{^^  ^  ^^^^ 
the  repUcation  tliat  J.  D.,  after  be  attained  his  age  of  f^;^^,,^^'"'.*^'^ 
ai«  resealed  the  said  writing  obligatory,  or  re-delivered  mentof  in- 

-  »  o         ^'  terest ;  and  on* 

the  same  as  his  act  and  deed,  and  that  it  is  not  set  forth  ^^**  he  be  estop- 
ped by  fome  act 

in  the  replication  in  what  manner  or  by  what  means  at  full  age  of  as 
«r.  D.  is  supposed  to  have  ratified  and  confirmed  the  as  the  bond,  he 
aaid  writing  obligatory,  and  also  that  tlie  plaintiff  hath 
not  made  profcrt  of  any  deed  or  writing  whereby  the 
«aid  writing  obligatory  is  supposed  to  have  been  ratified 
moA  confirmed,  &c. 

Campbell^  in  support  of  the  demurrer,  argued  that 
the  replication  was  primae  impressionis,  being  without 

a  pre- 
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1815.  a  precedent  in  any  book  of  entries  or  pleadings.    It 

*""""*  was  also  ill  both  in  substance  and  form';  in  substance^ 

against  becausc  this  bond,  being  void  ab  origine,  cannot  be 

DlNtLET. 


ratified  in  any  way;  in  form,  because  if  it  could  be 
tified,  it  should  have  been  shewn  in  what  way  the 
defendant  ratified  it     That  the  bond  of  an  infant,  if  it 
be  with  a  penalty,  is  void)  appears  from  many  autho* 
rities,  viz.  Com,  Dig.  Enfant^  C.  2.     Bac,  Abr.  Infancy 
1. 1 .     B\tU.  N.P.iS 2.    AyUffy.  ArchdaU  (a),  and  Di- 
lavel  V.  dare  {b).      Then  if  this  bond  was  originally 
void,  it  follows  that  it  cannot  be  made  good  by  con* 
firmation,  because  confirmation  implies  the  existence 
of  the  particular  thing  to  be  confirmed.     And  it  seenn 
from  Edmimds  v.  Burton  (r),  that  a  promise  after  fidi 
age  to  pay  a  bond  given  during  nonage  was  held  good 
to  maintain  assumpsit^  which  shews  that  the  bond  was 
not  ratified  by  the  promise;  and  though  it  was  then 
said  that  the  bond  was  not  void,  but  voidable,  it  appears 
to  have  been  intended  by  that,  not  that  the  bond  was 
not  ipso  facto  void,  but  only  that  it  could  not  be  avoided 
upon  non  est  factum  or  nil  debet.     And  to  the  same 
end  the  language  of  the  Court  in  Thompson  v.  Lecich  (^ 
is  extremely  strong,  for  the  Court  put  the  grants  of 
infants,  and  persons  non  compos,  as  parallel,  and  that 
a  surrender  or  grant  of  a  rent  charge  by  an  infiuit,  is 
not  voidable,  but  ipso  facto  void.     And  then  they  add, 
that  '^  In  all  the  cases  cited,  where  it  is  held  tliat  the 
deeds  of  infants  are  not  void  but  voidable,  the  meaning 
is,  that  non  est  factum  cannot  be  pleaded,  because  thej 
have  the  form  though  not  the  operation  of  deeds,  &c. 

(n)  Cr9.£/tz.  910.  Q>)  A'o/.Sj. 

\jii)  Cited  in  ^tone  ▼,  Wythifol^  Cro.  £liz.  127.  (d)  3  Af0d.$io» 

There- 
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Therefore/'  say  the  Court,  ^^  if  an  infant  make  a  1815. 
ktter  of  attorftey,  though  it  be  void  in  itself,  yet  it  " 
shall  not  be  avoided  by  pleading  non  est  factum,  but  aidnst 
by  shewing  infancy."  So  bonds  given  upon  an  usu-  »nilit# 
rious,  simoniacal,  or  gaming  con:fIderation,  which  are 
ipso  facto  void  by  the  statute,  must  nevertheless  b« 
avoided  by  pleading,  and  in  that  sense  may  be  said  to 
be  voidable.  This  expression,  therefore,  thus  ex- 
plained,* is  not  at  variance  with  the  argument  that  this 
bond  was  originally  void,  which  by  the  above  autho* 
rities  it  is  shewn  to  be,  and  so  cannot  be  ratified ;  where* 
lore  the  replication  is  ill  in  substance.  It  is  true  that 
a  replication  like  the  present  has  been  sustained  in  as* 
•umpsit;  but  that  was  upon  a  distinct  ground,  viz. 
because  the  words  ratified  and  cofifirmed  imported  a 
new  promise  (a).  And  in  Thrupp  v.  Fielder  (6),  Lord 
Kenyan  said,  that  he  should  require  evidence  of  an  ex- 
press promise  after  full  age.  But  here  neither  a  new 
promise  nor  a  new  delivery  would  make  this  bond  good 
which  was  originally  void.  2dly,  The  replication  is 
ill  in  point  of  form,  because  it  tenders  no  fact  in  issuer 
but  only  matter  of  law,  for  whether  or  not  the  defend- 
ant ratified  and  confirmed  the  bond  is  a  mere  conclu- 
lion  of  law  to  be  drawn  from  the  circumstances;  the 
circumstances,  therefore,  ought  to  have  been  set  forth 
in  the  replication, 

Abbott^  contr^  agreed  that  if  the  bond  was  originally 
void,  it  could  not  be  made  good  by  confirmation.  But 
he  took  this  distinction,  that  if  a  deed  be  made  by  a 
feme  covert  it  is  merely  void,  but  if  by  an  infent  it  is 

(«)  Coh€n  f « Armstrong,  omU,  ?oI.  i.  715.         (b)  %  E$p,  iV.  />.  C.  628. 

void- 


DiMiLin 


480  CASES  iM  HILARY  TERM 

161  r*        voidable  only ;  and  in  some  cases  it  is  not  even  voidabk 
■  by  an  infant,  as  if  he  give  a  single  bond  for  neoesso^ 

M^a  ™^  (^}  >  ^^^^  if  it  be  with  a  penalty,  for  then  in  tbt 
language  of  LitL  $.  259.,  it  serves  for  nothing,  aod 
may  be  avoided;  c.%  as  Lord  Coke  expresses  it,  tbi 
obligation  shall  not  bind  him  (6).  Granting  then  that 
this  bond,  by  reason  that  it  is  with  a  penalty,  did  nd 
Und  the  defendant,  but  that  he  might  avoid  it,  it  t(Ar 
lows  that  he  might  also  confirm  it,  because  that  whidi 
is  void  only  at  the  election  of  the  party,  may,  if  bi 
does  not  elect  to  avmd  it,  be  made  good.  In  Tapper 
v.  Davenant  (c),  a  promise  at  full  age  upon  the  samf 
contract  for  which  an  obligation  was  given  during  is^ 
fiuicy  was  held  Without  consideration,  for  the  obligatiw 
was  only  voidable  and  extinguished  the  contract*  80 
in  Ashfield  v.  Ashfield{d\  it  was  resolved  that  if  aai 
infant  make  a  lease  for  years  rendering  rent,  it  is  on^ 
voidable,  and  if  he  accept  rent  at  full  age^  he  cannot 
afterwards  avoid  it;  which  resolution  was  afterwaxdl 
affirmed  on  erron  So  if  an  infant  continue  in  pot- 
session,  after  his  full  age,  of  lands  leased  to  him  duriiy 
his  infancy,  he  affirms  the  lease,  and  shall  be  liable  t# 
the  arrears  of  rent  incurred  before  (e).  Then  if  this  oUi- 
gation  be  capable  of  being  affirmed  in  any  way,  the 
replication  is  well  enough  in  form,  because  it  must  fajs 
taken  upon  demurrer  that  it  was  affirmed  in  the  way  it 
might  lawfully  be^  and  the  Court  cannot  decide  against  the 
replication  without  holding  that  in  no -possible  way  can 

(«)  Russel  ▼.  Lett  i  Lev.  86.  (h)  Co.  Lift.  17%.  n. 

(c)  3  Keb.  798.  S.  C.  BmH  N»  P-  isS-*  where  it  appears  to  hwm 
been  a  single  bond,  and  lupposing  a  chariot  and  horses  to  hare  bfBOl 
necessaries,  would  not  hare  been  foidable. 

(d)  Sir  W,  Jones,  157. 

(e)  I  Sol.  Ah,  EnfantSt  (K),     Cro.  J.  31a    %Buh.  69- 

an 
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an  infant,  after  full  age,  affirm  such  an  obligation  as  the         18 15. 
present.  — ^"-" 

Batlis 

ngainst 

Lord  Ellenborough  C.  J.     In  the  case  cited  of  the  »*»l«t. 

infant  lessee  it  was  equivocal  in  the  constitution  of  that 
estate  whether  it  was  not  for  his  benefit ;  a  possession 
was  given  him,  and  a  right  to  the  estate,  therefore  it 
was  equivocal  whether  it  might  not  be  for  his  benefit ; 
and  then  he  continues  after  full  age,  and  adopts  it.  In 
the  case  of  the  infant  lessor,  that  being  a  lease  render- 
ing rent,  imported  on  the  face  of  it  a  benefit  to  the 
infant,  and  his  accepting  the  rent  at  full  age  was  conclu- 
sive that  it  was  for  his  benefit.  But  how  do  these  au- 
thorities affect  a  case  like  the  present,  where  it  is  clear 
upon  the  face  of  the  instrument  that  it  is  to  the  preju- 
dice of  the  infant,  for  it  is  an  obligation  with  a  penalty 
and  for  the  payment  of  interest?  Is  there  any  authority 
to  shew,  that  if  upon  looking  to  the  instrument  the 
Court  can  clearly  pronounce  that  it  is  to  the  infant's 
prejudice,  they  will  nevertheless  suffer  it  to  be  set  up 
by  matter  ex  post  facto  after  full  age?  In  Keane  v. 
Bat/cot  {a)  I  find  it  laid  down  by  Ei/re  C.  J.  that  "  some 
contracts  of  infants  are  merely  void,  namely,  such  as 
the  Court  can  pronounce  to  be  to  their  prejudice.'* 
And  in  Fisher  v.  Mowbray  (6)  it  was  decided,  that  if  an 
infant  give  a  bond  conditioned  for  the  pajment  of  in- 
terest, it  avoids  the  whole  security,  for  an  infant  cannot 
give  a  security  for  the  payment  of  interest.  In  Zoiich  v. 
Parsons  (c),  where  this  subject  was  much  considered,  I 
find  nothing  which  tends  to  shew  that  an  infant  may 
bind  himself  to  his  prejudice.     It  is  the  privilege  of  the 


(tf)  ai/.Jf/.5'5« 

(*)  8£«/,  330- 

(0  3  5«rr.  1794- 

Vol.  hi. 

Kk 

infant 
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1815. 

Batlis 
against 

DlNBtlV. 


infitnt  that  he  shall  not,  and  we  should  be  breaking  dowB 
the  protection  which  the  law  has  cast  around  him,  if 
we  were  to  give  effect  to  a  confirmation  by  parol  of  a 
deed  like  this  made  by  him  during  infiincy.  Unless 
there  be  something  amounting  to  an  estoppel  in  law  of 
as  high  authority  as  the  deed  itself,  we  cannot  surrender 
the  interests  of  the  infant  into  such  hands  as  he  may 
chance  to  get.  It  appears  to  me  that  we  should  be 
doing  so  in  this  case,  unless  we  required  the  act  after 
full  age  to  be  of  as  great  solemnity  as  the  originil 
instrument. 


BayleyJ.  In  Co,  Lit.  172.  a.  the  distinction  ii 
taken,  that  ^^  an  infant  may  bind  himself  to  pay  &r 
his  necessary  meat,  drink,  apparel,  necessary  physic^ 
and  such  other  necessaries,  and  likewise  for  his  good 
teaching  or  instruction,  whereby  he  may  profit  himsdf 
aflerwards ;  but  if  he  bind  himself  in  an  obligation  or 
other  writing  with  a  penalty  for  the  payment  of  any  of 
these,  that  obligation  shall  not  bind  him." 

Pei^  Curiam^  Judgment  for  the  Defendant 


Friday,  Plummer  and  Others  against  Wildman. 

Jan.  a7tli. 

Where  a  ship       A  SSUMPSIT  for  Contribution  to  a  general  avengi^ 
her  voyage  was  for  work  and  labour,  and  lor  money  paid.    PloBy 

rothelsti''     general  issue.    At  the  trial  before  Lord  £«fe»&?r««* 

and  damaged, 
and  the  captain 

was  in  consequence  obliged  to  cut  away  part  of  the  rigging  and  to  return  to  port  t* 
repair  the  damage  and  cutting  away,  without  which  the  ship  could  not  have  prosecntdl 
her  voragf ,  or  safely  kept  the  sea  :  Held  that  the  expences  of  rep^rs.  so  far  as  they 
were  absolutely  necessaryto  enable  the  ship  to  prosecute  the  Toyage;  but  no  farther,  and 
of  unloading  the  goods  fur  the  purpose  of  making  the  repairs,  were  a  general  average. 
Secus  the  master's  expences  during  the  unloading,  repairiog,  tnd  reloading  and  crin^ 
age  to  replace  deserters  during  the  repairs. 

10  CJ. 
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C.  J.  at  the  London  sittings  after  Trinity  tftrm  1 8 1 1,  a         1815. 

verdict  was  found  for  the  plaintiffs,  subject  to  the  opi-  — — 
nion  of  the  Court  upon  a  case,  the  material  facts  of        against 

which  are  as  follow :  Wildman. 

The  ship  Cambridge^  of  which  the  plaintiff  were  the 
owners,  sailed  on  the  26th  of  April  from  Kingston  in 
Jamaica^  where  she  was  loaded,  with  a  cargo  for  Lon* 
dan^  consisting  of  sugars  and  rum,   a  part  of  which 
belonged  and  was  consigned  to  the  defendant  by  bill  of 
lading  deliverable  to  him  in  London^  he  paying  freight 
with  primage  and  average  accustomed.     A  day  or  two 
after  the  ship  sailed,  and  while  she  was  in  the  prosecu- 
tion of  her  voyage,  she  was  run  foul  of  by  a  brig,  which 
was  unavoidably  driven  against  her  by  the  violence  of 
the  wind  and  weather,  by  which  accident  her  false  stem 
and  knees  were  broken,  and  the  master  was  in  conse* 
quence  obliged  to  cut  away  part  of  the  rigging  of  her 
bowsprit,  and  to  return  to  Kingston  to  repair  the  da- 
mage sustained  by  the  accident  and  the  cutting  away. 
The  ship  could  not  have  prosecuted  her  voyage,  nor 
could  she  have  kept  the  sea  with  safety,  without  return- 
ing and  repairing.     Upon  her  return  the  cargo  was 
necessarily  relanded  and  warehoused,  in  order  that  such 
temporary  repairs  might  be  done  as  would  enable  her  to 
prosecute  her  voyage,  and  the  master,  towards  defray- 
ing the  expeuces,  sold  1 2  hogsheads  3  tierces  of  sugar, 
and  two  puncheons  of  rum,  one  of  which  was  part  of  the 
defendant's  consignment,  and  was  sold  for  15/.     When 
the  repairs  were  finished,  the  remainder  of  the  cargo 
was  reloaded,  and  the  ship  proceeded  to  London^  and 
delivered  it  to  the  defendant  and  the  other  conrigneefl. 
After  the  ship's  arrival  in  London  she  underwent  a  mora 
effectual  repair  of  the  damage,  theexpence  of  which  the 

|C  k  2  pUuQ- 
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1815.        plaintiffs  did  not  include  in  their  claim  for  contribution, 
~         but  they  claimed  in  respect  of  the  sums  disbursed  by 

axainst         thcm  at  Jamaica  in  consequence  of  the  accident.     The 
particulars  of  the  disbursements  in  respect  of  which  the 
plaintiffs  claimed,  contained,  amongst  others,  disburse- 
ments for  pilotage  into  Kingston  on  the  ship^s  return ; 
for  surveying  and  ascertaining  the  damage,  and  repair- 
ing  the  same,  smith's  and  carpenter's  work,  and  for 
materials ;  for  wharfage  and  cooperage  on  landing  and 
stowing  the  goods  during  the  repairs;  for  reloading; 
for  the  master's  expences  5  dollars  per  diem  during  the 
imloading,  repairing,  and  reloading;  for  crimpage  to 
replace  deserters  during  the  repairs,  &c.   And  the  ques- 
tion made  was,  whether  this  was  a  case  of  general  ave- 
rage ;  and  if  it  were,  to  what  extent,  it  being  agreed  that 
when  the  Court  should  pronounce  the  rule,  if  they 
should  be  of  opinion  that  the  defendant  was  liable  to 
any  part,  the  amount  should  be  settled  by  arbitration. 
If  the  defendant  was  not  liable  beyond  15/.,   for  whidi 
his  puncheon  of  rum  was  sold,  a  nonsuit  to  be  entered. 

Mat-ryat  for  the  plaintiffs,  upon  the  question  whether 

this  was  a  case  of  general  average,  contended  that  it  was; 

• 

and  he  took  the  rule  to  be  this,  that  whatever  expeooe 
may  have  been  incurred  for  the  necessary  safety  of  the 
whole  concern,  and  for  the  general  purpose  of  the  voy- 
age, is  a  matter  of  general  average.  And  he  cited  t 
passage  from  Beawes  Lex  Mercatoria  {a)  to  this  efiect, 
"  that  when  a  ship  is  forced  to  enter  a  port  to  repair 
the  damage  she  has  suffered  in  a  storm,  being  unable  to 
continue  her  voyage  without  apparent  risk  of  being  ks^ 

(«)  j66. 

ID 
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in  such  case  the  wages  and  provisions  ibr  the  crew,  from        1815. 
the  day  it  was  resolved  to  sedc  a  port  to  refit,  to  the        — — 

Plvmmer. 

day  of  her  departure  thence,  with  all  charges  of  un-  ^against 
loading,  reloading,  pilotage,  and  every  other  expence 
incurred  by  this  necessity,  shall  be  brought  into  a 
general  average."  Which  passage  is  cited  by  Bidler  J. 
m  Da  Costa  v.  Newnham  (a),  and  seemingly  approved  of; 
and  there  it  was  held,  that  if  a  ship  i&  obliged  to  put 
into  port  to  repair  for  the  safety  of  the  whole  concern, 
the  charges  of  unloading,  reloading,  and  taking  care  of 
the  cargo,  and  also  the  wages  and  provisions  of  the 
workmen  hired  for  the  repair,  were  a  general  avei'age. 
Now  here  the  ship  could  not  have  prosecuted  her  voyage 
without  returning  to  port,  which  was  for  the  general 
safety,  and  the  plaintiffs  only  claim  contribution  for  the 
expences  of  such  return,  and  in  respect  of  such  tempo- 
rary repairs  and  expences  incident  thereto,  as  were  ne- 
cessary for  enabling  the  ship  to  resume  and  perform 
the  voyage.  And  therefore  this  claim  is  like  that 
in  Da  Costa  v.  Newnham^  and  may  well  stand  with  the 
principle,  that  an  injury  occasioned  by  mere  sea-damage 
shall  not  be  the  subject  of  general  average. 

Holroydj  contra,  argued  that  the  damage  occasioned 
by  the  ship's  running  foul  was  a  particular  average^ 
being  a  mere  sea-damage,  the  repairing  of  which  pro- 
perly belonged  to  the  ship-owner,  and  was  not  the  sub- 
ject of  general  average.  And  though  the  cutting^away 
the  ship's  tackle,  if  proved  to  have  been  done  for  the 
preservation  of  the  ship  and  cargo,  might  become  a 
general  average  (&),  yet  there  is  no  such  proof  here; 

(«)  2  T.  R.  41  >  {h)  Sec  Birkley  t.  Fragrave,  i  JUst,  aao. 
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1815.  non  constat  that  the  cuttmg  away  the  rigging  of  the 
"— "^  bowsprit  was  necessary  for  the  general  safety,  it  might 
against  be  done  to  save  the  bowsprit,  but  the  loss  of  the  dow« 
sprit  would  not  necessarily  have  endangered  the  cargo. 
With  respect  to  the  expences  incurred  by  the  necesei^ 
of  the  ship's  return,  the  doctrine  of  Beawes  is  not  war* 
ranted  by  the  authorities,  or  the  modem  writers  upon 
this  subject  (a).  It  is  true  that  in  the  case  of  the  Cqpen- 
hagen  (&),  Sir  fV.  Scott  allowed  the  expence  of  unload* 
ing  the  goods  to  be  a  general  average,  but  that  was 
because  it  was  for  the  common  benefit,  as  well  for  the 
preservation  of  the  cargo,  as  the  repair  of  the  ship. 

Lord  Ellenborough  C.  J.  If  the  return  to  port 
was  necessary  for  the  general  safety  of  the  whole  con* 
cern,  it  seems  that  the  expences  unavoidably  incurred 
by  such  necessity  may  be  considered  as  the  subject  of 
general  average.  It  is  not  so  much  a  question  whether 
the  first  cause  of  the  damage  was  owing  to  this  or 
that  accident,  to  the  violence  of  the  elements,  or  the 
collision  of  another  ship,  as  whether  the  efiect  produced 
was  such  as  to  incapacitate  the  ship,  without  endanger* 
ing  the  whole  concern,  from  farther  prosecuting  her 
Toyage,  unless  she  returned  to  port  and  removed  the 
impediment.  As  far  as  removing  the  incapacity  ii 
concerned,  all  are  equally  benefited  by  it,  and  there- 
fore it  seems  reasonable  that  all  should  contribute 
towards  the  expences  of  it ;  but  if  any  benefit  ultra  the 
mere  removal  of  this  incapacity  should  have  accrued 
to  the  ship  by  the  repairs  done^  ina^nuch  as  that  will 
redound  to  the  particular  ben^t  of  the  ship-owner 

(«)  Marsb.  Insur,  S39'  ^  edit,  (h)  1  JRc^.  Aim,  R.  294. 

only, 
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•wily,  it  will  not  come  under  the  liead  of  general  aver- 
age ;  but  that  will  be  a  matter  of  calculation  upon  the 
adjustment.  The  amount  of  the  expences  of  repairing  against 
to  be  placed  to  the  account  of  general  contribution 
must  be  strictly  confined  to  the  necessity  of  tlie  case, 
and  the  arbitrator  will  have  to  determine  how  much 
was  expended  upon  such  repairs  as  were  absolutely  ne- 
cessary to  tlie  enabling  the  ship  with  her  cargo  to  pro- 
secute the  voyage ;  and  for  so  much,  and  no  more,  the 
defendant  will  be  liable  to  contribute.  As  to  the 
charge  for  the  captain's  expences  during  the  unloading^ 
repairing,  and  re-loading,  the  ship-owner  must  bear 
the  captain's  expences  in  port,  and  crimpage  must  be 
disallowed,  it  does  not  come  mider  general  average. 

Le  Blanc  J.  I  think  the  necessary  expences  of  re- 
pairing the  ship  to  make  her  fit  to  prosecute  the  voyage, 
may  come  under  the  head  of  general  average,  but  no 
farther  than  that.  It  will  therefore  be  a  question  of 
calculation  in  settling  the  amount  of  general  average, 
how  much  was  absolutely  necessary  for  enabling  the 
«bip  to  pursue  her  voyage,  and  all  beyond  that  will  be 
set  down  to  the  account  of  the  ship.  The  unloading 
may  be  general  average  if  it  were  necessary  in  order  to 
repair  the  ship. 

*  Batley  J.  I  doubt  whether  the  repair  of  any  parti- 
cular damage  could  be  placed  to  the  account  of  general 
average,  inasmuch  as  it  is  a  benefit  done  to  the  ship,  and 
if  the  captain  could  make  it  a  general  average,  by  putting 
into  port  to  repair,  it  would  always  be  his  interest  to 
endeavour  to  do  so.  If  however  the  repairs  were  merely 
«iicb  as  were  necessary  to  enable  the  ship  to  prosecute 
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her  voyage  home,  and  were  afterwards  of  no  benefit 
to  the  ship,  such  repairs  I  think  would  properly  come 
under  a  general  average.  Therefore  deducting  the 
benefit,  M  there  be  any,  which  still  results  to  the  ship 
from  this  repair,  the  rest  may  be  placed  to  the  accotmt 
of  general  average. 

Judgment  for  the  Plaintiffs. 


frldajt 
Jan.  a  7  th. 

Where  »  num- 
ber of  persons 
made  &ubi>cnp* 
tionf ,  and  form- 
ed themsclvef 
into  a  company 


Da  VIES  against  Hawkins. 

T  N  assumpsit  for  goods  sold  and  delivered,  and  the 

general  issue,  there  was  a  verdict  for  the  plaintiff 

at  the  London  sittings  ia  Michaelmas  term  1813,  for 

^    .  ,      161L  IAS.  6d.  subject  to  the  opinion  of  the  Court  on  a 

for  brewing  ale,  »  .^  x 

&c.  and  entered   case  reserved,  the  material  facts  of  which  were  these: 

into  a  ileed,  by 

which  it  was      In  1807  a  number  of  persons,  about  600,  associated 

agreed  that  the 
conduct  of  the 
business  should 
be  confided  to 
two  persons, 
and  the  trade 
carried  on  in 
their  names, 
and  that  they 
should  be  trus- 
tees for  the 
company  so  far 
that  the  right 
of  action  for 
goods  delivered 
should  be  in 
them,  and  all 
actions  for  ale, 
&c  delivered 
should  be 

brought  in  their  names,  and  all  ale,  &c.  delivered  should  be  considered  as  their  pro- 
perty, &c.  and  that  the  directors  for  the  time  being  should  have  power  to  regulate 
the  general  business  of  the  company,  and  that  general  quarterly  meetings  of  tlie  mem- 
bers should  be  holden :  Held  that  one  person  only  could  not  be  appointed  at  a  general 
quarterly  meeting,  upon  the  recommendation  of  the  directors,  to  conduct  the  business 
in  place  of  the  two  persons  originally  appointed  under  the  deed,  unless  such  alteration 
was  made  by  the  consent  of,  or  after  notice  to  all  the  subscribers;  and  therefare  plains 
tiff,  who  had  been  so  appointed  without  the  consent  of  or  notice  to  defendant,  who  was 
an  original  subscriber  and  ezecntcd  the  deed,  could  aot  maintiin  assumpsit  for  ale  of  the 
company  delivered  to  defendant. 

14  a  ma* 


together  as  a  company,  and  made  subscriptions,  wfaidi 
subscriptions  were  divided  into  shares  of  50/.  each,  for 
the  purpose  of  estabUshing  a  brewery  for  ale,  &c.  under 
the  name  of  the  British  Brewery.  The  subscribers  en- 
tered into  a  deed  which  contained,  among  others,  these 
provisions :  that  the  shares  should  be  transferable,  &c. 
the  purchaser  executing  the  deed,  and  binding  himself  to 
observe  the  regulations,  &c.  contained  therein ;  that  a 
committee  to  be  appointed  should  have  power  to  make 
rules,  orders,  and  bye-laws,  subject  to  confirmation  by 
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a  majority  of  the  proprietors  at  a  general  meeting;         1815. 
that  the  conduct  of  the  business  of  the  brewery  should        r 

•^  Davies 

be  confided  to  two  persons  who  should  be  styled  against 
brewers,  and  the  trade  should  be  carried  on  in  their 
names,  and  they  should  be  trustees  for  the  company  so 
fiur  that  the  right  of  action  for  goods  delivered  should 
be  in  them,  and  their  names  should  be  used  in  all  ac- 
tions and  contracts,  &c.  and  in  pai'ticular  all  actions 
for  ale  or  other  articles  delivered  should  be  brought 
in  their  names,  and  with  that  view  all  ale  and  other  ar- 
ticles delivered  should  be  considered  as  their  property, 
and  the  bills  of  parcels  should  be  in  their  names,  &c. : 
that  the  directors  for  the  lirae  being  should  have  power 
to  direct  and  regulate  the  general  affairs  and  business 
of  the  company :  that  a  general  meeting  of  the  mem- 
bers of  the  company  should  be  holden  every  quarter. 
The  defendant  was  an  original  subscriber,  and  still 
holds  shares,  and  was  for  some  time  a  director,  and 
executed  the  deed.  At  first  two  persons  were  ap- 
pointed the  brewers,  but  they  having  withdrawn,  the 
directors  reconmiended  to  the  general  quarterly  meet^ 
ing  to  appoint  only  one,  and  that  the  plaintiff  should 
be  appointed.  The  subscribers  accordingly  appointed 
the  plaintiff  the  brewer,  and  he  has  continued  such  ever 
ftince.  The  plaintiff  in  that  capacity  delivered  to  the 
defendant,  at  different  times,  several  quantities  of  ale, 
brewed  for  the  company.  No  bills  of  parcels  were  de- 
delivered,  but  the  deliveries,  as  they  were  made,  were 
entered  in  a  book  kept  by  the  defendant,  upon  which 
was  inscribed  British  Ale  Brewery.  The  defendant 
paid  money  on  account  from  time  to  time  at  the 
compting-house  of  the  brewery,  and  to  the  collecting- 
ttlerks  when  they  called,  taking  printed  receipts,  in- 

titledy 
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1815.        titled,   "  British  Ale   Brewery,"  and    signed  by  the 
—"""         clerks  who  received  the  money.     In  some  instances  the 

axainst  receipts  were  expressed  to  be  for  Davies  and  Co.  The 
plaintiff's  name  alone  was  entered  in  the  boo]ts  of  the 
excise,  and  he  was  personally  answerable  for  the  dutiesi 
and  all  contracts  for  malt,  hops,  &c  were  made  by  him 
in  his  own  name.  The  plaintiff's  name,  with  the 
words  <^  and  Co.,"  was  upon  the  drays,  harness,  ftc 
and  the  draymen  recrived  their  orders  entirely  from 
him.  The  action  is  brought  with  the  consult  of  the 
committee. 

The  question  for  the  opinion  of  the  Court  is,  whe- 
ther the  plaintiff  is  entitled  to  recover;  if  the  Cowt 
shall  be  of  that  opinion,  the  verdict  is  to  stand,  subject 
to  a  reference;  if  hot,  a  nonsuit  is  to  be  entered. 

Pollock  for  the  plaintiff  made  two  points :  ist,  that 
the  formation  and  existence  of  this  company  was  nol 
contrary  to  stat.  6  G.  i.  c.  18.  s.  18.;  because  in  order 
to  bring  it  within  the  scope  of  the  statute  it  must  teod 
to  the  common  grievance  of  great  numbers  of  the  tob- 
jects;  and  the  mere  circumstance  of  the  shares  being 
transferable  is  not  enough  to  shew  that  it  did  so  tend 
And  upon  this  point  he  cited  Rex  v.  Webb  {a\  and  Prt0 
T.  Hutchinson  {b);  and  distinguished  Bex  v.  Dodd{c), 
inasmuch  as  there  the  project  appeared  by  the  proqiectm 
to  be  mischievous.  2dly,  Which  was  the  only  point  ar- 
gued contra,  that  the  plaintiff  was  (he  proper  person  to 
maintain  this  action.  He  said  that  if  the  two  breweis 
originally  appointed  had  continued  in  their  office,  and 
taeteris  paribus  had  been  the  now  plaintiffi,  there  coM 

(«)  Z4'&u/,4o6.  (>}  15  Sell,  511.  (0  9-£^5i6. 
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liave  been  no  doubt  but  that  they  would  have  been  1815. 
entitled,  because  the  defendant  being  an  original  sub-  """"" 
scriber,  and  party  to  the  deed  under  the  provisions  of  jgmmt 
which  their  appointment  was  made,  and  the  property 
and  right  of  action  vested  in  them,  would  have  been 
estopped  from  averring  against  his  own  deed  that  the 
property  and  right  of  action  were  not  in  them.  Then 
if  the  two  might  have  sued,  it  follows  that  the  plaintiff 
may,  because  it  appears  that  he  was  substituted  by  the 
consent  of  the  whole  body  in  place  of  the  two,  for 
the  directors  who  had  a  general  superintendance  re- 
commended the  substitution  of  the  plaintiff,  and  that 
was  adopted  at  a  general  meeting.  Or  supposing  the 
plaintiff's  appointment  to  be  out  of  the  case,  still  the 
defendant  will  be  liable,  because  this  was  a  sale  made 
by  the  plaintiff  to  the  defendant,  and  the  defendant 
has  accepted  the  goods,  and  therefore  it  shall  not  lie  in 
his  mouth  to  say  that  they  were  not  the  goods  of  the 
plaintiff,  especially  where  he  does  not  shew  that  the 
company  claim  them  as  their  property,  or  that  he  will 
be  answerable  to  any  other  person  if  the  plaintiff  does 
not  recover ;  on  the  contrary,  it  is  plain  that  if  he  be  not 
answerable  to  the  plaintiff,  he  is  not  answerable  at  aU,  be- 
cause the  company  cannot  sue  him;  and  though  the  plain- 
tiff  may  be  accountable  to  them  for  the  monies,  that  can 
make  no  difference  to  the  defendant.  And  in  LLoyd  v. 
Archbcnde  (a),  and  Mawman  v.  Gillet  (i),  it  was  deter- 
mined that  the  ostensible  person  who  contracts  is  the 
proper  person  to  sue,  although  other  persons  may  have 
a  share  in  the  concern.  And  there  is  good  reason  for 
holding  the  same  in  this  case,  for  otherwise  the  defend- 
er) %  Tma,  $%4>  W  C<t«d  •  TmuH.  $15* 

ant 
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1815.        ant  will  have  the  goods,  and  yet  be  liable  to  no  one  for 
the  payment  of  them. 


Davies 

Mgainst 
Hawkins. 


Scarlett^  contra,  urged  that  it  was  no  reason  because 
the  plaintiff  could  not  have  any  other  action,  that  there- 
fore he  should  have  this.  And  it  is  a  decisive  objection 
to  this  action,  that  after  the  deed  has  specified  that  two 
persons  should  carry  on  the  trade,  &c.  and  have  the 
right  of  action,  the  plaintiff  alone  has  been  substituted 
for  the  two,  without  the  consent  or  knowledge  of  the 
defendant ;  that  being  such  an  alteration  in  the  consti- 
tution of  the  company  as  neither  the  directors  nor  the 
general  meeting,  without  the  consent  of  all  the  sub- 
scribers, had  authority  to  make.  If  it  could  be  made 
by  any  means  short  of  the  consent  of  all  the  proprietors, 
it  could  only  be  by  the  committee  for  making  bye- 
laws,  &c.  And  he  was  proceeding  but  was  stopped  by 
the  Court. 

Lord  Ellenborough  C-J.  It  fs  not  stated  that 
the  defendant  had  any  notice  of  the  appointment  of  one 
only,  or  that  he  purchased  the  ale  with  a  knowledge  of 
any  such  alteration.  Ats  to  the  receipts  given  in  the 
plaintiff's  name,  they  had  also  the  words  and  Co.  at- 
tached, which  indicated  that  the  concern  was  not  with 
an  individual  only.  I  really  do  not  feel  how  to  get 
over  this  objection,  however  I  may  be  disposed  to  make 
the  party  pay  for  what  he  has  had.  But  Here  a  change 
has  been  made  in  the  constitution  of  this  company 
which  could  not  be  made  without  the  consent  of  the 
whole  body  of  subscribers.  It  was  such  a  substituted 
alteration  in  its  constitution  as  required  the  assent  of 
alK    It  does  not  appear  that  the  defendant  acquiesced, 

or 
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or  even  knew  of  the  alteration  at  the  time  of  the  pur-  1815- 

chase.     Therefore  I  am  afraid  on  this  point  alone  it  is  

against  the  plainti£  <7?^rV.5/ 


Hawkins. 


Le  Blanc  J.  It  is  impossible  to  assist  the  plaintiff 
unless  the  Court  could  see  that  this  was  a  contract  with 
him  individually. 

Baylet  J.  It  is  stated  that  the  subscribers  appointed 
the  plaintiffi  if  by  that  had  been  meant  all  tlie  sub- 
scribers, it  might  have  made  a  difference. 

Judgment  of  Nonsuit. 


a  man- 


The  Kino  against  the  Justices  of  the  West  ^^^\ 

Riding  of  Yorkshire. 

A  RULE  nisi  was  granted  in  last  if/to?^  term  for  a  AfGdaritsin 
mandamus  to  the  justices  to  enter  an  appeal  and   ^ulTfor'*^  * 
continuances   to   their   next  general  quarter   sessions  ^*'n"s  sworn 

^  *  before  a  com- 

affainst  a  conviction  by  two  justices  of  one  l^awson,  for  »i^«ioncr  mutt 

,  contain  the 

an  offence  against  the  stat.  17G.  3.  c.  56.  5.14.     The  place  where 

_  ,  ,  1  11         -I  1        ,        $worn»  other- 

rule  was  granted  upon  the  ground,  as  alleged  by  the   wi$e  they  can- 

affida^at  of  Mawson^  that  the  two  justices  had  not  made   "°upon?con. 

known  to  him,  at  the  time  of  such  conviction,  his  riirht  T'^1I°"  *?"  ^"^^ 

'  o        justices  for  an 

to  appeal  to  the  next  general  quarter  sessions,  as  re-   ^^^nce  against 

Stat*  ly  G.^m 

quired  by  the  20th  section  of  the  act,  and  that  as  soon  c  56.  s.  14.,  if 
as  he  was  informed  of  it,  which  was  sometime  after-  the  time  of 
wards,  he  gave  them  notice  in  writing  of  his  intention   make^known^t" 
to  appeal,  and  procured  sufficient  sureties  for  trying  J^ctc'd  hUrTh't 
•uch  appeal,  but  there  not  being  any  meeting  of  the  said  ^  »ppe«'.  «nd 

pealing,  they 
need  not  go  on  to  inform  him  of  the  necessar)*  steps  to  be  taken  in  order  to  appeaL 

justices, 


J 
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1 8 1 5.  justicefls  or  of  any  two  justices,  before  the  holding  of  the 

' '  next  general  quarter  sessions,  he  with  his  sureties  at- 

agaittst  tended  at  such  sessions,  and  entered  his  appeal  with  the 

^  thc"wcst  **  clerk  of  the  peace ;  which  appeal  the  justices  at  sessions 

Riding  of  refused  to  entertain,  on  the  inround  that  he  had  not 

YORKIHIRE.  .  . 

given  notice  of  his  intention  f  o  appeal  at  the  time  of  his 
conviction,  nor  entered  into  a  recognizance,  altkoagh  he 
proved  the  service  of  the  above  notice,  and  offered  to 
prove  that  his  right  to  appeal  was  not  made  known  to 
him  as  above,  and  tendered  his  sureties  to  enter  into 
the  recognizance  before  the  justices  at  sessions. 

Maniay^  Upon  the  rule  coming  on  in  Easter  term,  it  appeared 

tliat  the  affidavits  filed  by  the  justices  in  answer  were 
dated  and  sworn  before  a  commissioner  of  K.  B.,  but  con- 
tained  no  place  in  the  jurat  where  sworn ;  and  a  prdi- 
minary  objection  was  taken  to  them  on  that  account 
On  the  other  side,  the  case  of  the  Kennet  and  Avon 
Company  v.  Jones  (a)  was  cited,  where  an  affidavit  to 
hold  to  bail,  which  was  taken  before  a  commissioner, 
omitted  to  state  that  he  was  a  commissioner  of  K.  B.» 
and  the  omission  was  held  immaterial. 

But  per  Curiam^  it  is  the  constant  practice  to  state 
the  place  where  the  affidavit  is  taken,  by  which  (me 
medium  is  affi:>rded  to  the  Court  of  referring  to  their 
records  and  ascertaining  that  the  person  taking  it  is  a 
commissioner.  In  the  case  cited  a  venue  was  given^ 
where^  if  the  affidavit  were  fidse,  the  peijury  was  com- 
mitted ;  but  here  non  constat  that  the  affidavits  were  not 
taken  on  the  high  seas.  To  dispense  with  these  forms 
is  only  to  get  into  uncertainty  and  mischief  and  by  a 

itraiD 
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strain  of  jurisdiction  to  help  parties  through  that  which         1815. 
they  ouorht  to  look  to  themselves.     The  rule  was  ac- 

^        e  The  Kino 

cordinffly  made  absolute.  ^,   <vrti«j/ 

®  J  The  Justices  of 

the  West 

And  now  the  justices  returned,  that  they  caused  the  yo!ikihi»e. 
appeal  to  be  entered,  &c.,  and  that  upon  the  hearing  it 
was  proved  to  them  that  the  two  justices  did  make 
known  to  Manxison^  at  the  time  of  liis  conviction,  his 
right  to  appeal  to  the  next  general  quarter  sessions,  and 
that  Mawson  failed  to  prove  that  he  gave  them  notice 
of  his  intention  to  appeal;  on  the  contrary  it  was  - 
proved,  that  at  the  time  the  justices  so  made  known  to 
him  his  right  to  appeal,  he  waived  any  intention  of  ap- 
pealing, by  replying  to  tliem,  that  he  thought  he  had 
better  pay  the  penalty;  and  that  Mimson  did  not  at  the 
time  of  the  conviction,  or  at  any  time  before  calling  on 
the  appeal,  enter  into  a  recognizance,  &c.  Wherefore 
the  justices  at  sessions  conceiving  that  they  had  no  juris- 
diction de^sted  from  entering  into  the  merits,  &c. 

Hdroyd  and  Stavely  took  exception  to  this  return, 
that  it  was  uncertain.  They  said  the  rule  was,  that  the 
return  to  a  mandamus  shall  be  disallowed,  if  it  be  not 
certain  and  positive,  for  no  answer  can  be  given  to 
it  (a).  And  here  the  sessions  were  bound  to  shew  with 
certainty  that  the  convicting  justices  did  all  which  the 
law  required  of  them;  therefore  it  is  not  enough  that 
they  have  shewn  that  the  justices  did  inform  Mawson  of 
his  right  to  appeal,  because  the  law  required  them  to 
inform  him  not  only  that  he  might  appeal,  but  also  of 
the  necessity  of  giving  them  a  notice  in  writing,  as  well 

(a)  Izi?^«99.K 
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1 8 1 5 .        **  of  entering  into  the  recognizance ;  and  of  that  opinion 

was  Lord  Kenj/on  in  Rex  v.  Justices  of  Leeds  {b).    And 

against        though  it  appears  that  Mawsan  declared  before  them, 

^\\i"w«t  ^^  ^^^^  ^^  ^^^  ^^^^^  P^y  ^^  penalty,  yet  that  did  not  dis- 
Riding  of  pense  with  the  necessity  of  the  justices  going  farther,  be- 
cause it  was  not  a  waiver  of  the  party's  right  to  appeal, 
and  non  constat  that  if  he  had  been  mformed  of  the 
necessary  steps  to  be  taken  to  enforce  that  right,  be 
might  not  have  elected  to  pursue  it. 

Lord  Ellenborough  C.  J.  How  could  it  be  ne- 
cessary for  the  convicting  magistrates  to  proceed,  after 
the  party  had  signified  to  them  that  he  did  not  mean  to 
appeal?  The  argument  is  founded  upon  a  supposed 
necessity  of  engrafting  the  observance  of  all  the  profi- 
sions  of  the  statute,  as  they  apply  to  anotlier  state  of 
things,  as  was  the  case  of  Rex  v.  tfustices  qfljeeds,  into 
this  case,  where  the  same  reason  for  their  observance 
does  not  exist.  All  that  the  statute  positively  requires 
is,  that  the  justices  shall  make  known  to  the  person  con- 
victed his  right  to  appeal ;  they  did  so,  and  if  he  bad 
thereupon  gone  on  to  signify  his  intention  to  appeal, 
non  liquet  that  they  would  not  also  have  proceeded  to 
make  known  to  him  the  farther  steps  that  were  to  be 
taken  by  him ;  but  why  should  they  do  so  nugatory  an 
act  as  to  inform  him  what  he  must  do  to  appeal,  and 
to  enforce  his  right,  after  he  had  declined  appealing 
'  and  waived  his  right. 

Per  Curianh  Return  allowed. 

Scarlett  and  Tindal  were  for  the  Justices. 

(a)  47.-ff.i83. 
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The  King  against  The  Inhabitants  of  Mount-  Saturday^ 

Jan.  aSth. 
SORREL. 

« 

TTPON  appeal  against  an  order  of  two  justices,  re-  Where  id  In- 
moving  Henry  Henfrey  and  Mary  his  wife  from  himse^p^n- 
the  parish  oi  Burton  Lazars  to  the  parish  o{ Mauntsarrelj  ^^^J^l^L  ^ 
in  the  county  of  Leicester^  the  sessions  confirmed  the  ^^^>  *®  yfh\tk 

indentnre  he 

order,  subject  to  the  opinion  of  this  Court  on  the  fol-  *«<!  his  master 

.  were  tbe  only 

lowmg  case :  parties,  and 

The  pauper  Henry  in  1807,  being  under  age,  bound  »me  time"?n 

himself  apprentice  by  indenture  for  seven  years  to  a  J^c  mastor^  ^ 

person  residing  in  Mountsorrel^    the  pauper  and  the  ninningaway 

master  being  the  only  parties  to  the  indenture.     When  him,  procured 

the  pauper  had  served  about  a  year,  the  master  left  his  to  be  giren  up 

house  and  ran  away  for  debt ;  in  consequence  of  which  ^^  IITa^'s 

the  pauper  applied  to  him  by  letter  to  give  up  the  in-  ^t'^^j^'*^ 

denture,  and  with  the  master's  consent  the  indenture  duungtheseTen 

years,  hired 

was  given  up  to  the  pauper  by  the  person  who  had  the  himself  as  a 

custody  of  it;  the  terra  of  seven  years  not  having  then  ,nd  served  a 

expired,  and  the  pauper  being  still  under  age.     The  [^  "[^e  acquired 

consent  of  the  pauper's  mother,  who  was  his  only  sur-  Jii^'huTne  and 

viving  parent,   was  not  asked  at  tlie  time  of  making  the  »cnrice,forit 

indenture,    or  when  it  was  given  up.      The  pauper  fant's  benefit 

after  the  indenture  was  given  up,  and  during  the  term  cumstances 

for  which  the  indenture  was  made,  and  while  he  was  masicrMlonld^ 

under  age,  hired  himself  as  a  yearly  servant,  and  served  ^*  *^  hbcrty  to 

the  year   in  Burton  Lazars,      The   Sessions  were  of  the  indentnre 
opinion  that  the   apprenticeship   still  continued,   and 
that  the  pauper  was  not  competent  to  hire  himseli^  and 
therefore  confirmed  the  order. 


Vol.  III.  L 1  DayreU 


498 

1815. 

The  Kiwo 

againU 

The  Inhabi- 

tanUof 

MOUNTIOE- 


CASES  IN  HILARY  TERM 

Daip'ell  and  G.  Mairiott  in  support  of  tlie  order  of 

Sessions,  contended  that  the  pauper  could  not  avoid 

this  indenture  so  long  as  he  was  within  age,  upon  the 

principle  that  all  such  contracts  as  an  in&nt  makes  for  bii 

benefit  are  only  voidable  by  him  at  full  age ;  and  t 

contract  of  apprenticeship   is  for  his  benefit.     For 

though  in  Rex  v.  Hindringham  {a)  it  was  argued,  upon 

a  diversity  taken  in  Co.  Lit*  380.  b.  between  matten  d 

record  done  by  an  infant  and  matters  in  fiut,  that  t 

contract  of  apprenticeship  being  a  matter  in  fiut,  bmj 

be  avoided  either  within  or  at  full  age,  yet  Lord  Kemfm 

protested  against  its  being  taken  for  granted  that  n 

infant  might  put  an  end  to  a  contract,  which  is  so  neKt^ 

riously  for  his  benefit,  during  his  minority.     And  ii 

Maddon  v.  WltUe  (&),  BuUeri.  inclined  against  the  doe- 

trine  in  Co.  Lit.    So  in  Ex  parte  jbavis  (c),  it  was  deto> 

mined,   not  that  an  infant  might  elect  to  avoid  tin 

indenture  at  any  time,  but  that  he  might  do  so  upoi 

his  coming  of  age.     And  if  the  law  presumes  that  a 

contract  of  apprenticeship  is  for  the  infant's  ben^t,  it 

follows  that  the  doing  away  such  contract  most  be  pr^ 

sumed  to  be  to  his  prejudice,  and  therefore  it  would  be 

incongruous  to  suppose  that  the  law  will  sufier  an  ia&ot 

to  do  such  an  act  whereby  he  may  prejudice  himsdC 

Therefore  in  Rex  v.  Austrey  (d)  it  was  held,  that  if  the 

apprentice  be  an  in&nt,  his  master  cannot  diacharp 

the  indenture  by  his  consent  alone.     And  if  a  disae> 

tion  were  left  to  an  ii^nt  to  be  exercised  according  ta 

circumstances^  it  would  be  liable  to  frequent  abos^ 

Here  there  was  no  necessity  that  he  should  act  upon 


(tf)  6  r.  R,  ss%. 
(c)  5r.-R.715. 


(3)  1r.je.169. 

yd)  BMrr.S,a44i, 
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hit  own  discretion,  because  he  might  have  applied  to 
two  justices  for  his  discharge,  {a) 

Lord  Elubnborough  C.  J.  Is  not  this  a  case  in 
ivhich  it  was  clearly  for  the  benefit  of  both  parties  that 
the  indenture  should  be  put  an  end  to?  The  master 
had  run  away,  and  was  no  longer  in  a  situation  to 
afford  instruction  or  maintenance  to  his  apprentice* 
Therefore  if  the  indenture  had  continued,  the  conse* 
quence  must  have  been  that  the  apprentice  would  have 
remained  in  a  state  of  ignorance  and  stanwtion.  If 
'that  were  a  state  for  the  benefit  of  the  infant  there 
would  be  something  in  the  argument  But  as  it  is^ 
the  parti^  have  done  that  for  themselves  which  the 
magistrates^  upon  application  to  them,  would  have  or- 
dered to  be  done,  they  have  discharged  themselves  of 
the  indenture  which  was  burdensome  to  both  parties. 
Under  these  circumstances  I  am  of  opinion  that  it  was 
competent  to  them  to  discharge  themselves  of  each 
other,  since  the  continuance  of  the  contract  would  cer- 
tainly have  been  of  no  benefit,  to  the  master,  and  as 
certainly  would  have  been  prejudicial  to  the  apprentice. 
The  benefit  of  the  infant  is  to  be  regarded,  and  in 
looking  to  that  one  cannot  but  see  that  idleness,  and 
the  probability  of  extreme  indigence,  were  the  neces- 
sary consequences  of  continuing  the  indenture,  firom 
which  the  magistrates  would  have  interposed  to  relieve 
him.  I  therefore  think  that  we  do  not  indulge  any. 
mischievous  discretion  in  the  in&nt,  when  we  permit 
him  to  redeem  himself  from  such  a  probable  state  of 
Indigence  and  idleness.    Then  if  this  b^  so,  the  pauper 
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wa$  iK>  longer  precluded  froni  entering  into  tnother 
service  than  while  his  indenture  continued. 

Lb  Blanc  J.  In  Rex  v.  Hindringham  the  master 
and  apprentice  did  not  consent  to  the  indentures'  being 
delivered  up,  or  cancelled* 


Bayley  J.  I  consider  tlie  case  of  Bex  v.  Hindring- 
ham.  as  having  proceedod  upon  the  ground  that  it  was  for 
the  infant's  benefit  that  the  indentures  sliould  continue. 
Here  we  are  in  a  case,  where  it  was  notoriously  to  the 
prejudice  of  the  infimt  that  the  indenture  should  con- 
tinue ;  therefore  I  think  it  was  in  the  power  of  the 
master  and  infant  together,  by  vacating  the  indenture,  to 
dissolve  the  contract. 

Order  of  Sessions  quashed. 

Mcaryat^  Beaticlerk^  and  PhiUipps  were  against  the 
order  of  Sessions. 


Jan,  %i\lu 

A  terin*t  notice 
is  not  necesury 
where  there 
hare  been  no 
proceedings^  fpr 
font  terms  after 


May  against  Wooding. 

''pHE  cause  was  tried,  and  the  plaintiff  obtained  a 
verdict,  in  Easter  term  1811,  and  no  farther  pro- 
ceedings were  had  until  last  term,  when  a  rule  forjudge 
meat  was  entered,  and  judgment  was  signed  accord- 
ingly. 

Rule  nisi  in  this  term  to  set  aside  the  judgment  fof 
irregularity,  upon  the  ground,  that  there  having  bera 
no  proceedings  for  four  terms  after  the  verdict,  a  terra's 
notice  was  requisite.  And  rule  M.  4Anru  was  re- 
ferred tOw 

Cwtooodf 
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Cut-wood f  who  shewed  cause,  denied  that  that  rule         18 15. 
applied  to  proceeding  after  verdict. 


Manyat  contra  insisted,  that  although  the  rule  did 
not  in  terms  apply  to  this  case,  yet  there  was  the  same 
reason  for  the  practice  as  well  after  verdict  as  before^ 
the  reason  being,  that  the  party  shall  not  be  bound  to 
watch  the  proceedings  for  more  than  a  year.  And  he 
referred  to  rule  C.  P.  £.  13  G.  2.  which  is  genend, 
and  was  made  to  explain  an  ancient  rule^  ^^  that  in  all 
cases  in  which  there  have  been  no  proceedings  for  four 
terms,  &c.,  the  party  who  desires  to  proceed  again^ 
shall  give  a  term's  notice  to  the  other  of  such  pro- 
ceeding, &c." 

But  per  Lord  Ellensorou^h  C.  J.  The  reason  of 
the  rule  is  this,  that  while  the  matter  is  still  in  contro- 
versy, the  party  should,  after  so  long  a  lapse  as  four 
terms  without  any  proceedings,  have  notice,  that  he  may 
prepare  himself,  but  when  the  matter  has  passed  in  rem 
judicatam  by  the  verdict^  the  same  reason  does  not 
apply.  Tlie  rule  of  this  court  therefore  relates  merely 
to  interlocutory  stages  of  the  cause.  No  instance  is 
stated  where  it  has  been  carried  fiuther^  and  there  is  no 
analogy  to  aid  this  case.  The  party  may  come  within 
four  days  after  the  rule  for  judgment,  and  move^  if  he 
has  any  thing  to  allege,  in  arrest  of  judgment 

Per  Curiam^  Rule  diftharged* 
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rm^.  Curling  and  Others  against  Chaeklen  and 

Others. 

Debt  on  bond  "T^EBT  OH  bond,  dated  the  2i8t  o{  Jtdy  1810,  Vjr 
L'*l«r^.L^*  ""*  Chalklen   and   the  other  two  defendants   as  his 

withacondi-      sureties,  in  the  penal  sum  of  1000/.     The  plaintifi 

tion  reciting  *    •  * 

Stat  17  G.  2.       set    forth    the    condition   in    the  declaration,    wfaidi 

C.  38.,  and  that  .      ,     ,         ,  ^  .     .     i    ^       ^ 

c.  (four  years  recited  that  by  Stat.  27  G.  2.  ^.38.,  intituled.  An  act 
of  bond)  wai  for  the  better  relief  and  employment  of  the  poor  of  the 
lirl^c^^^^T.  P"*i*  of  -S^  Nicholas,  Deptford,  and  St.  Paul,  Desh 
dens  and  pa-  fordj  and  foT  repairing  the  highways,  &c.,  the  churdh- 
in  pursuance  of    wardens  and  parishioners  of  the  respective  parishes 

the  statute,  col-  .  .        j     j. 

lector  of  the       were,  in  manner  therein  mentioned,  directed  to  choose 

poor  rates  to  he  ,  .    ^    •  «^-  ^     , 

levied  and  raised  and  appoint  onc  or  more  lit  person  or  persons  to  be 
and  conduloned  Collector  or  Collectors  of  the  rates  to  be  assessed,  raised, 
that  c.  should     ^^^  levied  by  virtue  of  the  said  act  in  each  parish ;  and 

mccount, as  often  '^  *  ' 

as  required,  f«#r  that  the  said  church wardens  and  parishioners  of  the  re- 
all  monies  so 

collected  end  re-  spective  parishes  were  thereby  required  to  take  such 

•virtue  of  the  icx^  security  of  such    coUector  or  collectors  so  by  them 

16^001  account-  appointed,  for  the  faithful  accounting  for  all  sndi  monies 

'°f/rt  d™**nd*  ^  ^®  ^^  ^^  should  receive  by  virtue  of  his  or  thar 

ireceiTed  since  office,  as  to  the  said  churchwardens  and  parishionen 

the  makinfr  ©t 

the  bond,&c  of  the  respective  parishes,  or  the  major  part  of  them,  so 

c  accounted  assembled,  should  appear  a  sufficient  security  for  tbt 

niet  coUcctlTd^'  monies  to  be  received  by  the  said  collector,  or  cd- 

h°m  te^forcth*7  lectors,  from  titaie  to  time;  and  also  recited,  that  at  1 

making  of  t  he 

bond ;  idly,  that  the  office  of  collactor  is  an  annual  office,  and  that  C.  accounted  for  all 
the  monies  collected  and  rec*eived  »y  him  -within  the  current  year  of  office  io  which 
the  bond  was  made ;  upon  demurrer  held  that  both  pleas  were  ill,  for  by  the  words  of 
the  statute  the  appointment  is  prospective,  to  collect  future  rates,  and  not  retrotpectlv* 
only,  and  the  condition  is  in  the  words  of  the  statute,  without  any  restraining  woidi  s 
and  it  is  not  pleaded  that  the  office  was  an  annual  office  at  the  time  of  making  the  bon^ 
and  if  it  had  been,  yet  it  appears  by  the  statute  not  to  be  an  lonnal  offioCy  tboagh  coo* 
ccmiog  rates  which  are  raised  in  the  course  of  a  year* 

I  publis 
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public  vestry  holden  in  the  vestry  room  of  the  parish  of       1815. 


CURUNO 


St.  Nicholas^  Deptford^  on  the  i8th  o^  June  1806,  to 
choose  a  collector  of  the  several  poor  rates,  or  assess-        against 
xnentSy  made  and  to  be  made  in  parsuance  of  the  • 

above  act,  in  the  room  of  A.  S.    deceased,    Chalklen 
proposed  and  agreed  to  collect  the  said  rates  or  assess- 
ments at  sixpence  in  the  pound,  whereupon  the  church- 
wardens and  parishioners  did  nominate,  choose,  and 
appoint  him  collector  of  the  poor  rates  to  be  levied  and 
raised  in  the  said  parish,  in  the  room  of  the  said  A.  S.  § 
and  the  condition  was,  that  ChdUclai^  his  heirs,  executorsy 
or  administrators,  should  make  up  and  render  to  the 
churchwardens   and    parishioners  at  a   public  vestfy 
assembled  as  aforesaid,  and  as  often  as  thereto  required 
by  the  churchwardens  and  parishioners  assembled  as 
aforesaid,  a  full,  true,  and  perfect  account  of  all  the 
monies  so  collected  and  received  by  him  or  them,  by  vir- 
tue of  the  said  act,  and  order  of  vestry  as  aforesaid,  and 
of  all  monies  rated  or  assessed,  and  not  received,  and 
pay  over  the  monies  so  by  him,  Chalklen^  collected  and 
received,  and  remaining  in  his  or  their  hands,  to  such 
person  or  persons  as  the  churchwardens  or  parishioners, 
or  the  major  part  TJf  them  present  at  a  vestry  as  afore- 
said, should  by  writing  imder  their  hands  authorize 
and  appoint  to  receive  the  same.     And  the  plaintiflb 
aver  that  Chalklen  continued  to  be  collector  from  the 
tim6  of  making  the  obligation  to  the  25th  of  March 
18 14,  during  which  time  he  collected  and  received  on 
account  of  such  rates,  &c.  divers  sums  of  money,  &c., 
and  was  on  the  5th  of  April  1814   required   by   the 
churchwardens,  &c.  to  make  up  and  render  his  account 
^f  all  monies  so  collected  and  received,  &c.,  and  so  they 
fbew  for  breach  his  refusing  to  account,  according  to, 

LI  4  *« 
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1 8 15.        the  terms  of  the  condition,  &lc.     Whereby  an  action 
^  hath  accrued,  Sac. 

CutLINO 

aiainsi  Plea,  that  after  the  making  the  writing  obligatory^ 

and  before  the  commencement  of  this  action,  to  wit,  on 
the  13th  of  May  181 1,  Chalklen  did  make  up  and  rai- 
der to  the  churchwardens  and  parishioners,  at  a  public 
vestry  assembled,  a  full,  true,  and  perfect  account  of  all 
the  monies  collected  and  received  by  him,  befaie  the 
making  of  the  writing  obligatory,  by  virtue  of  the  said, 
act  and  order  of  vestry  as  aforesaid,  and  of  all  monies 
btfore  the  making  of  such  writing  obligatory  rated  or 
assessed,  and  not  received,  and  did  also  pay  over  the 
money  so  by  him  collected  and  received,  and  remaining 
in  his  hands  at  the  time  of  the  making  the  writing  obli- 
gatory to  the  persons  authorized  and  appointed  by  the 
said  churchwardens  and  parishioners  to  receive  the  same^ 
according  to  the  form  and  effect  of  the  said  condition. 
2dly,  That  the  said  office  of  collector  withia 
the  parish  is  an  annual  office,  and  that  Chalklen  did» 
when  thereto  required,  render  to  the  churchwardens 
and  parishioners  a  full,  true,  and  perfect  account  of  all 
the  monies  collected  and  received  by  him  upon  or  by 
virtue  of  all  and  every  the  rates  or  assessments  made 
and  assessed  under  and  by  virtue  of  the  said  act  for  the 
said  parish,  within  that  year  of  his  office,  which  expired 
first  after  the  date  of  the  said  writing  obligatory,  and  of 
all  the  monies  by  the  said  rates  or  assessments  rated  and 
assessed,  and  not  received  by  him,  and  did  pay  over  the 
same.  Sec. 
Demurrer.    Joinder. 

Marryati  in  support  of  the  demurrer,  argued  as  to 
the  1st  plea,  that  the  bond  was  prospective  as  well  as 
reUXNpective;  and  as  to  the  last,  that  the  plea's  merely 
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alleging  that  the  office  was  annual  was  not  sufficient,  if 
it  appeared  by  the  act  of  parliament  not  to  be  annual^ 

which  he  contended  it  did.  Upon  the  ist  point  he  againsi 
said,  that  there  was  nothing  in  the  form  of  the  bond  or  C"^^**-**^' 
condition,  or  in  the  making  of  it,  which  necessarily  re-* 
strained  it  to  time  past,  for  it  has  no  words  of  limitation 
as  to  time,  and  though  it  was  made  several  years  after 
the  appointment,  that  does  jiot  necessarily  restrain  it  to 
by-gone  years.  And  it  appears  to  be  given  as  a  seq^* 
rity  for  the  faithful  accounting  of  the  principal  in  the 
office  of  collector,  which  office,  by  the  provision  of  the 
act*  of  parliament,  is  prospective,  viz.  to  collect  rates 
to  be  levied^  and  is  so  stated  in  the  recital  of  the  con- 
dition; and  it  is  unlimited  in  its  duration,  and 
holden  durante  beneplacito,  to  be  terminated  only 
by  the  death,  removal,  or  refusal  to  act,  of  the  person 
appointed.  And  therefore  the  obligation  shall  be 
taken  to  be  for  so  long  as  the  office  may  continue,  as 
well  before  the  making  of  the  obligation  as  after,  which 
is  the  only  security  that  the  parish  are  authorized  by 
the  act  of  parliament  to  take.  Upon  the  ad  point  be 
said,  that  it  followed  in  part  from  what  had  already  heem, 
shewn,  that  the  office  could  not  be  an  annual  office,  for 
if  it  was  indefinite  as  to  its  duration,  it  followed  that  it 
could  not  be  an  annual  office.  But  that  would  more 
ftdly  appear  by  a  &rther  consideration  of  the  act  of  par- 
liament For  the  act  (a)  authorizes  the  churchwardens 
and  parishioners,  from  time  to  time,  to  remove  the  per- 
son appointed,  and  appoint  another,  so  that  it  is  at  the 
pleasure  of  the  parish  whether  the  office  shall  endure 
for  more  or  less  than  a  year*  They  may  rea^ove  and 
appoint  from  time  to  time^  it  is  not  said  they  may  ^o  so 
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1815.  on  any  fixed  day,  which  recurs  annually;  whereas  the 
act  (a)  prescribes  that  the  appointment  of  governors  and 

against  directors  shall  be  on  the  Tuesday  in  Easter  week  yearly. 
So  that  an  inevitable  conclusion  arises,  not  only  from 
what  the  act  has  omitted  to  say  in  one  clause,  but  from 
what  it  has  said  in  another  clause,  that  the  office  of  col- 
lector was  not  intended  to  be  an  annual  office.  And 
in  all  the  cases  upon  this  subject,  where  the  obligation 
has  been  restrained,  there  has  been  something  to  shew 
that  the  appointment  was  for  a  limited  time  only,  which 
has  been  shewn  either  in  the  recital,  as  Lord  Arlington 
V.  Merricke{b\  and  Liverpool  Water-works  v.  Atkin* 
son  {c) ;  or  by  pleading,  as  St.  Saviour^s^  Soutkwarkf  v. 
Bostock  {d) ;  or  by  the  act  of  parliament,  as  Hassel  v. 
Long  {e).  But  in  this  case  there  is  nothing  either  in 
the  recital,  or  by  pleading,  to  shew  the  office  to  be 
annual,  and  the  contrary  is  shewn  by  the  act  of  par- 
liament. 

Scarlett^  contra,  argued  that  the  obligation  was  not  to 
be  extended  to  any  rates  to  be  assessed  after  the  date 
»of  it,  or  at  all  events,  not  to  any  rates  to  be  assessed 
after  the  current  year  of  office  in  which  the  obligation 
was  made.  And  first  he  said  that  the  rule  was,  not  to 
enlarge  the  construction  of  obligations  of  this  sort 
against  the  surety,  but  to  construe  them  strictly.  Now 
although  in  the  recital  it  is  expressed  that  the  parish  ap- 
pointed  him  collector  of  the  rates  to  be  levied^  prospec- 
tively, yet  that  is  to  be  restrained  by  the  words  of  the 
condition,  which  are  retrospective  only,  viz.  for  his  ac- 
counting for  all  the  monies  so  collected  and  received,  and 

'  (a)  S.to.  (h)  iSiiund.  41 1.  (c)  6Easi,S^7- 

(</)  %N.Ji.i  75*  (r)  ^nte,  vol  ii.  363. 

raied 


IK  THE  FiFTY-FirrH  Yeak  Of  GEORGE  IIL  507 

rated  or  assessed  and  not  received^  &c.;  so  that  by  the         1815. 
express  terms  of  this  condition,  if  be  accounted  for        — — 

CURLIN* 

-monies  then  received,  or  then  rated  and  assessed,  the        aiainst 

Cmalk&im. 
condition  would  be  satisfied,  and  it  could  not  use  more 

apt  words  to  shew  an  intention  to  confine  it  to  time  past. 
On  the  other  hand,  if  it  had  been  meant  to  extend  it  to 
time  to  come,  how  easy  would  it  have  been  to  have 
added  words  to  denote  future  assessments.     As  there 
are  none  such,  the  Court  will  not  extend  the  wordtf  of 
the  condition,  beyond  their  fair  import,  to  future  assess- 
ments, but  will  consider,  as  they  did  in  Hassel  v. 
Lang  (a),  that  the  consequence  of  giving  them  a  more 
enlarged  construction  would  be  of  so  grievous  a  nature^ 
as  to  require  more  clear  and  certain  words  than  are  to 
be  found  in  this  instrument    2dly,  ARhough  the  clause 
Which  empowers  the  parish  to  appoint  collectors,  does 
Hot  specify  that  they  shall  be  appointed  for  a  year,  yet 
it  must  be  remembered  that  the  rates,  for  the  collecting 
of  which  they  are  to  be  appointed,  viz.  the  poor  and 
highway  rates,  cannot 'lawfully  be  made  for  a  period 
beyond  a  year ;  and  it  is  remarkable  that  the  very  clause 
which  authorizes  their  appointment,  enables  them  to 
act  in  the  same  manner  as  overseers  of  the  poor  may 
for  recovering  the  poor  rates,  so  that  their  office  seems 
to  have  been  substituted  for  the  office  of  overseers  of 
the  poor,  in  respect  of  thespollecting  of  the  rates.     And 
in  anodier  clause  (i),  the  rates  are  directed  to  be  levied 
in  such  manner  as  the  rates  made  for  the  relief  of  the 
poor  by  the  43  Eliz.     So  that  coupling  all  these  pro- 
visions together,  it  appears  that  the  collector,  though 
he  is  not  named  in  the  act  an  annual  officer,  yet  is  ap- 

{a)  Per  Lord  £llcttionu^h  C.  J.,  #ii/r,  ? ol.  ii.  3701,  (h)  S,  8. 

poiuted 


So8 
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pointed  in  respect  of  rates  ^p^iich  may  not  exceed  tkc 
compass  of  a  year,  and  is  substituted  in  place  of  annual 
officers,  and  directed  to  levy  in  the  same  manner  as  rates 
made  by  annual  officers  are  directed  to  be  levied.  His 
authority  also  must  be  derived  from  the  successive  sets 
of  overseers  under  whom  he  acts,  and  his  being  ap- 
pointed collector  of  rates  to  be  levied  and  raised,  is  su& 
ficiently  explained,  by  considering  that  several  rates 
may  be  and  usually  are  levied  within  the  current  year; 
but  those  words  do  not  necessarily  import,  as  was  said 
by  the  Court  in  Hassel  v.  L(mg{a)j  that  the  duties 
should  be  collected  by  him  after  the  expiration  of  the 
current  year.  And  as  Jo  the  argument  from  the  ap- 
pointment  of  governors  and  directors,  the  answer  iS| 
that  their's  was  a  new  appointment ;  and  where  a  new 
appointment  is  directed  to  be  made^  it  is  necessary  to 
particularize  for  what  time  it  shall  be  made,  but  there 
is  no  such  necessity  where  one  appointment  is  substi* 
tuted  in  place  of  another  which  is  already  limited. 


Lord  Elle:nborou6H  C.  J.  We  need  not  trouble 
the  learned  counsel  in  reply.  I  think  it  is  clear  from 
the  act  of  parliament,  and  the  condition  of  this  bond, 
that  it  was  intended  to  be  given  as  a  security  for  the 
faithful  accounting  of  the  principal  for  the  time  prior 
to  that  when  the  bond  was  executed,  and  also  for  tha 
whole  period  of  time  after  the  execution  of  the  bond, 
during  which  he  should  continue  in  the  office  of  col- 
lector. The  words  of  the  condition  are,  *^  that  he 
should  render  to  the  churchwardens  and  parishioner^ 
at  a  public  vestry,  &c.  and  as  often  as  thereto.  required| 


(^)  AiUe,  vol.  ii.  37a 


&e. 
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&C.  a  full,  true^  aad  perfect  account  o[  all  the  monies  1815. 
so  collected  and  received  by  him  by  virtue  of  the  act;"  — 
that  is,  referring  to  the  act,  such  collections  and  re-  agninst 
ceipts  as  the  act  shall  authorize;  *^  and  of  all  monies 
rated  and  not  received,  and  pay  over  the  monies  so  by 
him  collected  and  received,  and  remaining  in  his  hands,'' 
&c.  Therefore  the  condition  is  proq)e€tive,  taking  its 
commeacement  from  the  date  of  the  obligation,  and 
including  the  whole  period  of  his  continuance  in  office* 
The  words  of  the  condition  are  borrowed  from  the  act 
•f  parliament.  It  has  been  said,  however,  that  this  is 
a  case  of  hardship,  as  againt  the  surety,  and  that  this 
is  an  annual  office,  and  therefore  the  obligation  of  the 
surety  shall  not  be  extended  beyond  the  proper  period 
of  the  office.  Certainly,  if  I  saw  that  it  was  properly 
an  annual  office,  I  should  have  been  inclined  to  yield 
to  that  argument ;  but  it  has  been  truly  observed,  that 
under  the  loth  section  of  the  act,  where  it  was  intended 
that  the  governors  and  direq^ors  should  be  appointed 
annually,  the  act  provides  emphatically  for  such  their 
appointment,  that  it  shall  be  on  the  Tuesday  in  Easter 
week  yearly.  But  I  find  no  such  provision  in  the  case 
of  the  collector :  I  find  nothing  to  shew  that  his  ap- 
pointment is  to  have  an  annual  commencement,  or  is 
to  terminate  at  the  expiration  of  a  year ;  on  the  con- 
trary, the  parish  have  a  power  of  removing  him  within 
the  year.  I  cannot,  therefore^  engraft  words  of  limit- 
ation where  the  act  has  not  used  them,  and  where 
tile  reason  of  the  thing  does  not  seem  to  require  it. 
Here  is  a  duty  not  limited  by  the  act  to  a  year,  so  that 
it  shall  extend  to  that  period  and  no  longer,  but  a 
continuing  duty  on  the  party  so  long  as  he  shall  remain 
Collector,  without  regard  to  any  definite  time,  though 

it 
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'^'5*  it  may  be  that  the  rates  which  he  is  to  collect  are  in 
CvKLiNo  ^oi*^  limited  to  a  less  or  not  a  greater  period  than  a  year* 
<i  ^'tl  n  ^^  appears  then  that  there  is  nothmg  on  the  fisice  of 
the  act  of  parliament,  nor  of  the  condition,  directly  or 
indirectly,  to  limit  the  period  of  office  to  a  year*  There- 
fore the  obligation  of  the  surety  cannot  be  so  narrowed; 
it  is  indefinite  in  its  language,  relating  to  a  period  be« 
fore  and  after.  As  t6  the  allegation  in  the  plea  that 
this  is  an  annual  office,  I  consider  that  as  impertinent. 
The  allegation  should  have  been,  that  it  was  an  annnal 
office  at  the  time  when  the  obligation  was  made;  but 
that  would  not  have  been  supported  by  the  act. 

Le  Blanc  J*  When  the  nature  of  this  appoinU 
ment,  and  the  view  with  which  the  act  of  parliament 
was  passed,  come  to  be  considered,  the  Court,  I  thinks 
cannot  hold  that  the  l^sloture  intended  the  appoint- 
ment to  be  annual*  For  the  act  recites  that  the  monies 
were  before  collected  by  the  surveyors  of  the  highways^ 
which  being  an  office  of  burthen,  and  imposed  upon 
them,  occasioned  great  deficiencies  annually  in  the 
monies ;  and  for  remedy  thereof,  it  provides  fi>r  the 
appointment  of  a  person  to  collect,  with  a  salary^  in 
lieu  of  those  persons  who  used  to  come  into  office  an- 
nually. Therefore  I  think  the  argument  fidls,  that  be- 
cause in  some  respects  the  collector,  is  to  be  the  dqputy 
to  annual  officers,  he  must  be  an  annual  officer  himself; 
because  it  appears  that  his  appointment  was  made  in 
order  to  remove  the  inconvenience  of  having  an  sit* 
nual  officer  to  collect*     Nor  does  he  derive  hit  ap« 

0 

pointment  firom  annual  officers,  but  under  the  vestry 
who  are  authorized  by  the  act  That  brings  it  to  tht 
question,  whether^  by  the  terms  of  the  condition^  tbest 

sureties 
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sureties  became  sureties  for  his  accounting  for  monies  1815. 

collected  and  received  both  before  and  after  the  date  """"^ 

of  the  bond.     Now  in  answer  to  that,  it  seems  enough  agaiast 

to  say  that  the  form  of  tlie  bond  is  according  to  the  form  "a*- V*/ 
prescribed  by  the  act,  which  clearly  had  in  view  a  pro- 
q)ectlve  collection. 

.  Batlet  J.  I  cannot  see  any  thing  in  this  act  which 
imports  that  the  ofSce  is  to  be  an  annual  office.  The 
reason  why  overseers  of  the  poor,  and  surveyors  of 
highways,  are  annual  officers,  vi  because  no  remunera- 
tion is  attached  to  their  offices,  and  they  are  imposed 
upon  them,  and  are  burdensome.  But  there  is  nothing 
in  the  nature  of  this  office  which  affords  any  reason  why 
it  should  not  continue  for  a  longer  period  than  a  year. 
The  only  cases  of  its  termination,  which  I  find  contem- 
plated by  the  act,  are  death,  removal,  or  refusal  to  act. 
Then  upon  the  question,  whether  the  obligation  is 
prospective  or  retrospective  only,  there  is  nothing  in 
the  recital  to  shew  it  retrospective  only ;  and  if  it  had 
not  been  intended  to  go  along  with  the  office,  one 
should  have  expected  words  in  the  condition  to  restrain 
its  efiect.  But  the  words  in  the  condition  are  the  very 
words  of  the  act  I  have  collated  them,  and  find  them 
precisely  the  same.  Therefore  it  must  be  intended 
that  they  were  meant  to  be  prospective,  the  same  as 
the  act 

Judgment  for  the  Plaintiffs* 
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rtirjjAy,  Wright  and  Others  against   Bari^ow  and 

Others. 

^S^sff^t'c  U  ^^^  *  ^^**®  ^^^  ^™  Chancery  for  the  opinicm  of 
with  power  to  this  Coiirt,  the  question  was  upon  a  derise  and 

cbtrge  the 

same,  by  any  power,  whether  the  power  was  well  executed.    The 

writing  or    '  devise  WES  of  all  the  testator's  lands  to  Elizabeih  Bar- 

her  h°  nd  ind**^  '^^  ^^^  hfe  without  impeachment,  with  several  remain- 

tetl,  attested  hy  ^^^  ^yg-  ^^^  ^^  power  was  to  E,  A,  after  she  should 

tun  or  more  ^  . 

•witnesses,  or  by    be  in  possession,  to  charfire  the  same  with  not  exceediiif 

will,  &c  and  ^  ^  * 

for  fccuring  the  4000/^  by  arty  deed  or  deedsy  writing  or  wrifingSj  wmiff 

raising  and  piy-    ,       ,        ,        ,        ,  ,   , 

ment  of  the  her  hand  and  secuy  attested  by  two  or  more  witnesses^  or 
andlpi^int"thc  hjr  her  last  will  in  writing,  or  any  writing  purporting  to 

milai^fo^ru't.  ^^  ^^^  ^^  ^^>  ^®  ^  Signed,  sealed,  and  published  in 
tees,  ace:  Held  the  presence  of  three  or  more  witnesses,  &c.     And  for 

that  the  power 

was  not  well      the  better  securing  the  raising  and  payment  therec^ 

executed  by 

deed  charging  it  should  be  lawful  for  her  to  limit  and  appoint  the 
witlfa^win  of  devised  premises  to  trustees  for  any  term  of  years^ 
money,  and  for    redeemable    on    payment   of   the   monies   to    be  » 

securing  the  ^  ^ 

same  demising    charffcd,  with  interest,  &c.     £•  B.  became  tenant  for 

them  for  a  .  .  .  .  .      ' 

term ;  fuch  life,  and  by  indenture  reciting  the  power,  and  in  exe- 

signed,  sealed,  cutiou  thereof,  and  declared  to  be  under  her  hand  and 

the  presence  of  ^^9  attested  by  the  two  persons  whose  names  were 

but*thc'att«ta-  ^^^^nided  to  be  thereon  indorsed  as  witnesses  to  the 

tion  indorsed  execution  thereof  charged  the  premises  with  20oo2L,  &&, 

subscribed  by  and  for  the  better  securing  the  raisinir  and  payment 

the  two  wit-  .  ^ 

nesses,  express-  thereof,  demised  and  appointed  die  premises  to  two 
vk%utdeiMd  persons  for  a  term  of  I  COO  years,  &c.  This  indenture 
S^w!"^*"'*'  was  signed,  sealed,  and  delivered  byjB.  B.  in  the  presence 

of  the  witnesses  whose  names  are  indorsed  as  witnesses 
to  the  execution,     llie  memorandum  of  attestation  in- 
dorsed is  thus :    ^^  Sealed  and  delivered  by  the  within- 
named 


Barlow. 
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named  EUzabeth  Barlow^   in  the   presence  of  James        i&i5. 
Bawefi.     Jantes  HilV 

Wkic.iit 

The  question  was,  whether  the  power  was  well  exe-         a^>iinst 
cuted  by  the  indenture. 

Sugden,  in  the  last  term,  contended  that  it  was,  and 
he  admitted  that  if  the  Court  adhered  to  their  recent 
decision  m  Doe  v.  Peach  (a),  and  he  should  not  succeed 
in  distinguishing  the  present  case,  the  4K)wer  was  not 
duly  executed.  But  he  submitted,  tliat  the  rule  laid 
down  in  that  case,  and  in  Wright  v.  Wakeford{b\  which 
required  that  where  a  power  is  to  be  executed  by  deed, 
&c.  under  hand  and  seal  attested  by  witnesses,  the  at- 
testation should  contain  the  word  sig?ied^  as  well  as  sealed 
a?id  ddivcredy  was  not  the  correct  rule.  Such  a  power,  so 
circumscribed,  according  to  the  giammatical  construc- 
tion of  the  words,  only  means  that  the  deed  should  be  at- 
tested, and  does  not  even  require  that  the  witnesses 
should  sign,  much  less  does  it  that  they  should  sign 
any  specific  form  of  attestation.  And  this  consider- 
ation perhaps  has  not  been  sufficiently  adverted  to, 
that  the  attestation  is  always  deemed  to  be  a  part  of 
the  deed  itself;  it  is  incorporated  in  it,  and  ac- 
counted as  part  of  the  deed  in  the  payment  of  the 
stamp  duty,  and  therefore  the  whole  together  forms  one 
integral  deed.  So  that  here,  as  in  the  body  of  the 
deed  it  is  declared,  that  it  is  under  her  hand  and  seal  at- 
tested by  the  two  witnesses,  and  the  attestation  must  be 
coupled  with  the  body  of  the  deed,  there  appears  to  Ibc  a 
sufficient  compliance  with  the  power.  Besides,  if  it  stood 
alone,  how  does  the  conmion  attestation  of  *^  sealed  and 

delivered"  exclude  the  presumption  that  it  was  also 

(a)  Jttte,  vol.  ii.  576.  {b)  4  Tuttnt.  413. 

Vol.  hi.  M  m  signed 
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i8i$.        signed  in  their  presence?    Above  all,  it  i#  most  hoip&h 

— "■"•        portant  to  consider  that  the  strict  rule  establialied  in 

a^aittst        those  cascs  will  overturn  all  the  decisions  upon  the  8ta> 

tute  of  frauds.     For  that  statute  (<r)  requires  ditft  aB 

devises  shall  be  in  writing,  and  signed  by  the  testator, 

and  sh^ll  be  attested  ahd  subscribed  by  the  witnesses  in 

his  presence;  yet  in  the  construction  of  fhbse  w<mA  k 

hka  been  determined,  that  an  attestation  of  **  sealed 

and  delivered,''  without  the  word  signed^  is  sufllcient(0); 

and  in  like  manneg  an  attestation  has  repeatedly  been 

nolden  to  be  well  enough,  though  it  omit  to  states  tht 

the  witnesses  subscribed  in  the  devisor's  presence  (c). 

Comparing  the  language  of  this  power  with  that  of  die 

statute,  it  is  impossible  to  say  that  it  requires  a  man 

strict  attestation  than  the  statute^  the  very  reverse  bong 

t^e  case.     Therefore  to  hold  to  Doe  v.  Peach  will  be  to 

overrule  all  the  decisions  upon  that  statute.     And  & 

Stat  54  6. 3.  c.  1 68.  does  not  remedy  the  inconvenience 

of  the  decision  in  Doe  v.  Peachf  for  the  statute  is  only  ^^ 

trospective.   But  taking  Doe  y.Peach  to  be  the  governing 

case,  the  present  is  capable  of  distinction  ;  and  a  sli^ 

difference,  considering  the  nature  of  that  case,  will  be 

sufficient  to  take  it  out  of  so  strict  a  rule.     Now  die 

difierence  is,  that  here  the  power  gives  two  distinct 

authorities ;  for  beside  the  power  to  charge,  there  is  abo 

a  power  to  limit  a  term  for  securing  the  charge,  and  die 

formalities  to  be  observed  in  the  execution  of  the  first 

power,  are  not  required  in  the  last,  so  that  doabdes 

the  last  might  be  well  executed  by  a  simple  note  in 

writing  unattested.     And  to  this  point  are  the  cases  of 

(«i)  «9  Car.  ^.  ft 3.  i.5.  (h)  ^Dimmer  v.  Jaehom^  4  Burn.  A  £.  Ija 

(c)  Hands  ▼.  James,  Cm.  R»  531.     Croft  ?.  Pa-wUt,  %  Str.  1109^   Britt 
▼.  Smith,  H^aUs,  1. 

13  XUgemU 
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Rtxgerald  v.  Fauconberg  {a)j   Lestrange  v.  TempU(b\ 
mod  Hardwin  v.  fVanier,  (c) 

Wright 

Lord  Ellenborough  C.  J.  observed,  that  the  last  Ba»low 
point  was  not  made  a  question  for  the  opinion  of  the 
Court,  but  ttmply  whether  the  power  was  effectually 
€Kficnted  by  the  indenture.  And  as  to  that,  after  in- 
qnirkig  n^hedier  Doe  v.  Peach  had  been  decided  before 
dug  case  was  directed,  and  being  answered  in  the  ne- 
gative, his  Lordship  said  that  the  Court  felt  thems^es 
b#und  by  that  decision.  If  it  was  thov^t  fit  to  agi- 
tNe  the  question  fiirther,  it  should  be  brought  before  a 
eonrt  of  error;  for  without  the  assistance  of  the  other 
Judges  he  should  not  be  inclined  to  overrule  a  decision, 
which  the  Court,  upon  the  authority  of  a  lilce  decision 
in  another  court,  had  so  recently  come  to,  and  that 
not  without  reluctance. 

Hciroyd  was  to  have  argued  contr^. 

The  following  certificate  was  sent : 

We  have  heard  this  case  argued  by  counsel,  and  are 
of  opini(m  that  the  aforesaid  power  given  to  the  said 
Elizabeth  Barlow  was  not  duly  and  effectually  executed 
by  the  said  indenture  of  the  20th  of  January  1781. 

Ellenborough* 
S.  Le  Blanc 
ad  February  1 8 1 5,  J.  Baylet. 

(a)  Fitzgih.  ao;.    3  Br9,  P.  C.  J43.  {h)  1  Keh.  358. 

(r)  Mf ,  79. 


i 


Si6  CASES  IN  HILARY  TERM 

18x5. 


^FA^id  Dos,  on  the  Demise  of  Jackson,  against 

Ramsbotram. 


M.  s4» 


Deria  of  tettt*   ^JE;jCTM£NT  for  a  house  and  garden  and  other 


g»r4entoir.£^         preinUe%  tried  befi>re  HeMtk  J.  at  the  last  Sufilt 
stock, bMk-       assises;  A^d  there  was  a  general  Terdict  for  the  plaia- 


h3dV»3^<i  ^  subject  to  a  case  reserved,  the  material  &cu  of 

^"*2S^J***'^  which  were  these; 

^fifmaiff       71^  defiuidant  commenced  the  occupation  of  the 

SECioaiy  Wits  house  and  garden  as  tenant  to  the  lessor  of  the  plain- 

life!^^  tiff  from  year  to  year,  from  old  Michaelmas  1800,  and 

shcwhUlaSd-  ^^  ^*  ^^^^  premises  from  old  Michadmas  1801,  and 

l«rd*s  title  at  aa  j^  notice  to  quit  the  whole  at  old  Michaelmas  1812. 

end,  m  cjcft*       ^^  "^^^  ^  ^ 

ment  branght     fhe  defence  as  to  the  house  and  garden  was  this,  thst 
theUndloffd.       one  G.  Ashley  being  seised  tnered^  in  fee  in  1761 

devised  them  to  his  grandson  W.Lai^kam^  with  all 
his  stock,  book  debts,  household  goods,  and  furniture 
whatsoever  thereunto  belonging,  after  payment  a^  his 
debtSf  legacies,  &C.  and  then  bequeathed  several  legacies. 
The  testator  died  in  1 768,  and  fV.  Lcmgham  coavejedl 
the  hou^  and  garden  in  fee  to  the  lessor  of  the  piain- 
tiiF,  and  died  in  181 1,  after  whose  death  the  defendant 
did  not  pay  any  rent  to  the  lessor  of  the  plaintiff  And 
it  was  contended  at  the  trial,  that  the  title  of  the  lessor 
of  the  plaintiff  as  to  the  house  and  garden  determined 
by  the  death  of  W.  Langham,  inasmuch  as  JF.  Z.  took 
under  the  devise  but  an  estate  for  life. 

And  so  the  question  for  the  opinion  of  the  Court 
was,  whether  the  verdict  should  stand  for  the  whole 
preipises,  or  should  be  entered  for  the  ddRendant  for  the 
house  and  j^arden. 

HMKk 
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Hidlock  for  the  plaintiffi  admitted  that  after  the  de-         181 5. 
cision  in  Moarr.Denn{a)  he  could  not  contend  that  '    ' 

the  devisor  intended  to  pass  a  fee  to  ^  Lmigkofnby        itgatnu 
reason  of  the  words,  '<  after  payment  of  his  debts,  lega^ 
cies,  &c"     In  Moor  v.  Denn   words   of  the   same 
import  were  usedi  viz.  <^  after  payment  (^  my  debts  and 
fimerkl  expenoes ;"  and  it  was  held  thai  only-  a  life 
interest  passed ;  and  the  same  was  holden  ic 
Mar^aU  {b\  where  the  words  were  similar  to 
sent    But  he  submitted,  that  as  the  defimdani  Had 
occupied  and  paid  rent  as  tenant  to  the  lessor  of  the 
plaiMiff  ibr  several  years^  he  was  not  at  liberty  to  con- 
Croveft  his  landlord's  title. 

Lord  Ellenborouoh  C  J.  The  case  of  Mow  t. 
Denn  lAte  much  considered  in  this  court  (c),  and  went 
into  the  Exchequer  Chamber  {d)y  and  afterwards  into 
the  House  of  Lords. 

Batley  J.  The  rent  was  paid  during  the  continu- 
ance of  the  life  estate.  It  was  competent  to  the  defend- 
ant to  shew  his  landlord's  title  at  an  end.  'Riere  is 
authority  for  that  {e) 

Per  Curiam,  Judgment  for  the  defendant 

as  to  the  houle  and  gar- 
den, and  for  the  plaintiff 
as  to  the  rest 

Best  was  for  the  defendant. 

(43)  2B.&P.  247.  W  Cr9,  £ii2. 330. 

(c)  ScejT.  R.558.     6  r.  A 175.         [dt  ijy.^jP.jjg, 
{€)  See  JSifx/tf||^  V.  Sladi,  4  r.  ^.'<l». 
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^jfa^L  ^^^  ^*  P^*^^*^  *°d  Elizabeth  his  Wife  against 

Daw. 

DeW.eaf-111  i^jECTMENT.    Plea,  not  guUty.    At  the  trial  be- 

nr  lands  in  r.      £^  -^  ©        / 

to  A.  B.  during  fctre  Dawpier  J.  at  the  last  Lent  assizes  for  CSam- 

hcrnatoiml life,  ,.       /.        1         -i   .     .«.        »  . 

and  after  her  woUi  there  was  B  verdict  for  the  plaintifi^  siugect  to  a 
hif  heirf  and  '  case,  the  material  fiEurts  of  which  were  these : 
C^i^ofheirs^^'^  Jlfoi^  Hetider  being  seised  in  fee  of  the  premises  in 
^^T^MB  9"^^*^  ^y  ^'  ^y'>  dated  nth  April  1757,  aftsr 
and  E.  B.,  ex-  ffivinff  cs.  to  TAomos  Hender  then  her  heir  at  law,  && 
foimtofE::  and  an  annuity  of  20s,  to  her  sister  Jbon  Combe  for  13 
^'NLJ^.  Held  y^<^^  chargeable  on  her  lands  in  Trenhome^  devised 
A*i.^k"oqly  ^  follows :  « Item,  I'  give  unto  my  aster  Atm  Bant 
for  life.  all  my  lands  and  tenements  in  Trenhame  in  Lewamtudt 

aforesaid,  (being  the  premises  in  question,)  and  else- 
where, during  her  natural  life,  subject  to  the  annuity 
aforesaid;  and  from  and  immediately  after  her  death  I 
give,  devise,  and  bequeath  all  my  said  lands  in  TWa- 
borne  aforesaid  unto  my  nephew  Thomas  Sant^  and  to 
his  heirs  and  assigns,  and  for  want  of  heirs  begotten 
by  the  said  T.  Bant^  I  give  the  said  lands  in  Trenkorwe 
aforesaid  imto  my  two  meces  Mary  Hender  Bant  and 
Elizabeth  Banty  except  20L  to  be  paid  out  of  Elizabeth's 
part  of  the  lands  to  M.H.Bantr  The  devisor  died. 
Afterwards  Ann  Bant  the  sister  died;  and  Thomas 
Bant  the  nephew  entered  and  died  without  issue.  Mary 
Hender  Bant  married  and  died  leaving  issue.  Eliza- 
beth Bant  survived  Maty  Hender^  and  died,  leaving  the 
defendant  her  son  by  her  husband  G.  Daw.  Elizabeth 
the  wife  of  the  lessor  o£  the  plaintiff  is  th^  heiress  at 
law  of  the  devisor.    And  the  questions  were, 

1st, 
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isty  What  egtates  i£  H,  Bant  and  E.  Bant  respect-        18 15. 

ifdy  topk  under  the  wilL  ""■*• 

ziXyj  Whether  they  to^Jk  as  joint  tenants,  or  tenants        ^(unst 

Daw. 

incoDunpn. 

Burroygk,  for  the  pjUdntil^  contended,  that  the  two 
nieces  took  no  more  than  a  joint  estate  for  life.  And 
he  observed  th^t  there  was  an  absence  of  all  clrcum- 
stances  to  denote.im  intention  in  tb^  testatrix  to  pass  a  fee 
bjr  the  partictihir  devise  in  question;  ibr  the  will  has  no 
introductory  words  indicating  an  intention  to  dispose  of 
ail  her  estate,  aeilher  is  the  particidar  devise  in  woDda 
descriptive  of  her  interest  in  the  lands,  but  merely  of 
locality,  viz.  "  all  my  lands  in  Trenhomey^  &c.  And 
the  testatrix  has  in  two  instances  expresily  used  words 
of  limitation  in  devising  these  lands,  ist,  to  hor  sister 
forlifi?,'  and,  2dly,  to  her  nefdiew,  his  heirs,  and  as- 
signs ;  it  would  therefore  be  singular  i^  knowing  how 
to  use  words  of  limitation,  she  idiould  be  jnipposedy 
iN^iere  she  has  used  none,  to  have  intended  to  Umit  a 
fee.  If  it  be  argued  that  the  exception  <^ap^  to  bep^id 
out  of  one  niece's  pigrt  of  the  lAnds  imposes  a  charge 
upon  her  in  respect  of  the  land,  and  th^efore,  accordUig 
to  the  rule  in  such  caaes,  the  testi^trix  shall  lie  itemed  to 
have  devised  a  &e,  such  an  argument  is  ciqpable  of  two 
answers ;  ist,  that  this  is  not  a  personal  chaige  <m  her 
in  respect  of  the  land,  but  an  exception  out  of  thetl^if^ 
devised,  the  payment  of  the  charge  bung  to  prec^^ 
the  estate;  and  therefore  this  is  not  within  the  reason 
of  ^e  rule  in  CoUier^^  case  (a),  or  Dee  v.  BichaTds{by 
Another  answer  is,  that  there  is  no  pretence  fbrsajring^ 

Mm  4  thai 
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1815.        that  the  exception  out  of  the  estate  devised  to  one  nioc^ 
"         supposing  it  could  be  considered  as  giving  her  a  coik 

Roc 

azniasi  structivc  fcc,  could  be  meant  to  have  the  effect  of  en- 
larging tlie  estate  of  the  other  niece,  and  yet  as  both 
take  jointly,  it  follows  that  if  one  is  to  be  deemed  to 
take  a  fee  tlie  other  must  also.  And  in  that  case,  if 
E,  had  died  immediately  after  the  devisor,  the  otbev 
niece  would  not  have  had  the  20/.  at  all,  which  It  is 
clear  the  devisor  intended  she  should  have  in  all  events. 
Wherefore  the  true  construetion  is  that  they  take 
jointly  for  life,  with  an  exception  out  of  the  share  of 
one.  If  it  be  doubtful  the  heir  at  law  shall  not  be  difr- 
inherited. 

Grffbrdj  contra,  submitted  that  the  two  nieces  took  a 
fee,  whether  jointly'  or  as  tenants  in  common  was  im- 
material. And  he  denied  that  the  will  was  without 
circumstances  to  shew  an  intention  to  pass  a  fee ;  for 
ist,  there  is  a  legacy  of  55.  given  to  the  heir  at  laW| 
and  next,  where  the  testatrix  intended  a  life  estate  only, 
she  has  expressed  it;  as  in  the  devise  to  her  sister;  if 
therefore  she  intended  the  same  to  her  nieces,  why  did 
she  not  also  express  it  ?  And  to  this  eifect  Wilmat  J. 
argues  in  Baddeley  v.  Leppingwell  (a),  "  He  devises,** 
says  he,  "'to  C  expressly,  for  and  during  the  term  of 
his  natural  life,  &c.  but  in  the  devise  to  S.  he  omits  the 
words  for  and  during  her  life,  which  words  it  must  be 
supposed  he  would  have  inserted,  if  he  had  intended  to 
give  her  only  an  estate  for  life,  because  he  had  just  be- 
fore done  so  in  the  preceding  devise  to  C"  And 
therefore  he  cpncludes  thaU  "  it  is  plain  that  by  giving 

(41)  3  Burr.  1541. 

it 
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it  to  her  genendly^  without  any  such  restrictive  words,  t8i^. 
as  he  had  before  added,  he  meant  to  give  her  the  ab- 
solute property/'  The  same  argument  was  adopted  by 
Lord  Kemfort  in  Andrea)  v.  Southome  («).  Also  it  must 
be  observed  that  this  is  the  ultimate  devise,  there  is  no 
residuary  devise.  Then  from  the  exception  of  20L  to 
be  paid  out  of  one  niece's  part  of  the  lands  an  intent  is 
to  be  collected  to  pass  a  fee.  For  it  was  not  meant  as 
an  exception  out  of  the  thing  devised ;  such  an  excep- 
tion in  a  grant  would  be  void  (i),  because  there  cannot 
be  an  exception  of  a  thing  certain,  out  of  a  thing  par- 
ticular and  certain ;  and  for  the  same  reason  it  would  be 
void  in  a  devise;  it  is  therefore  a  charge  out  of  the 
estate,  and  the  rule  is  that  a  charge  to  be  paid  out  of 
the  rents  and  profits  shall  not  enlarge  the  interest,  ali- 
ter,  if  it  be  upon  the  person  or  out  of  the  estate.  And 
therefore  in  Doe  v.  Richards  (c),  "  my  legacies  and  fu- 
neral expences  being  thereofut  paid,"  was  held  to  pass  a 
fee.  The  same  was  holden  in  Freak  v.  hea  [d) ;  and  in 
Mersofi  v.  Elackmore  {e)  it  is  laid  down  that  "  where  a 
gross  sum  is  to  be  paid  out  of  the  lands,  it  gives  a  fee 
to  the  devisee  of  those  lands."  So  Doe  v.  Snelling  {f\ 
"  after  having  thereout  first  paid  my  debts,"  &c.  carried 
a  fee ;  because  it  was  said  the  devisee  was  to  pay  the 
charge  out  of  the  land.  In  like  manner  here  "  to  be 
paid  out  of  Elizabeth*^  part  of  the  lands"  imports  that 
she  must  first  take  the  interest  in  the  lands^  in  order  to 
pay  it  out  of  her  part.  And  that  differs  it  fi*om  Denn 
V.  Meller{g)y  where  the  land  was  devised  only  after 

(a)  s  7'*  ^  394*  W  See  Co.  LH.  47.  a*   a  £•//.  Ah.  454.  pi  a.  7. 

(f )  3  r.  J?.  356.  {i)  %  Lev.  »49»  (f)  a  Atk.  341. 

(^)5^.^«558.    6r.^.i75.    1JB,&P,S5^*    2B.&P.247* 

payment 
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Rox 


tidies  a  foe  the  other  niece  must  alfio  tjuJke  #  fe^  wJMcU 
tffdfiii/  could  not  be  intended,  4his  was  dearly  intfndfri»  1^9^ 
gbe  should  take  as  large  an  estate  as  JS.  whate^ier  4ba^ 
n:^ght  he,  and  2o4  more. 

Lord  Ellenborough  C.  7.  If  we  were  allowed  X/9 
form  conjectures  upon  a  subject  of  this  sort,  it  mjgh^ 
be  a  very  probable  conjecture  to  form,  as  the  learned 
counsel  has  contended,  that  this  testatrix,  after  having 
carved  out  a  life  estate  in  these  lands,  and  an  estate  tail 
by  implication,  when  she  came  to  make  the  ultimate 
devise,  conceived  that  by  using  general  words  she  w^ 
disposing  of  the  absolute  prpperty.  For  testators,  as  it 
has  been  observed  both  by  Lord  Mansfield  and  Loid 
Keuyon^  often  take  no  distinction  between  what  is  suP- 
iicient  to  pass  an  estate  of  inheritance,  or  a  mere  chal- 
tel  interest,  but  think  that  the  s^me  words  which  will 
pass  the  one  are  sufficient  to  coi^vey  the  oth^.  Bat 
the  rule  of  law  will  not  permit  the  inheritance  to  be 
so  dealt  with,  and  unless  there  are  words  of  limitation, 
or  some  other  provisions  or  expressions  to  indicate  an 
intention  to  pass  the  fee,  the  rule  of  law  s^ys  that  no 
more  than  an  estate  for  life  shall  pass.  Now  the  main 
argument  in  this  case  has  been  upon  the  provision,  ex- 
cepting 20/.  to  be  paid  out  of  ElizabetV%  part  of  the  land^ 
which  it  has  been  contended  is  a  charge  to  be  paid  outof 
the  lands,  and  therefore  a  fee  shall  pass  \  and  J  .agree  if 
it  be  a  charge  to  be  paid  out  of  the  lands  in  the  hands 
of  the  devisee,  the  ^gumait  is  good.  But  it  appears, 
I. think,  from  Derm  v.  Moor^  as  well  as  from  the  prin- 
ciple on  which  Doe  v.  Richards  was  decided  (a),  that  in 

(d)  See  5  3*.  Jt56i,  3.  per  Lord  Xcmjom. 

this 
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ilm  oase  a  fee  does  not  paas,  because  this  is  not  a 
diarge  upon  the  estate  in  the  handsof  the  devisee.  Tlie 
devise  is  of  the  hinds  to  her  two  nieces  J£  and  JB^ 
excefit  2ol.  to  be  paid  out  of  £.'s  part  of  the  lands  to 
M.:  as  if  the  testatrix  had  said,  I  give  the  lands  (o  mgr 
nieces  equally,  except  ij}  this  respect,  that  belpre  £• 
shall  tfdke  any  beneflcial  interest  in  lier  part,  M.  shidl 
have  out  of  it  ao/.,  or  in  other  words,  £.  shall  have  her 
moiiety  minus  20I.  U  is  therefore  a  chai^  antecedent 
|o  the  deviae,  not  a  devine  upon  ooi^tion  of  paying,  aa 
in  Collier's  case;  it  is  coUaleral  to  the  interest  of  the 
devisee;  e^ecept  indicates  diat  M.  dkall  take  the  2ci» 
indqfiendently  of  any  interest  in  E.  And  therefore 
this  case  is  borne  out,  m^  it  seems  to  me^  by  Denn  v. 
Moof,  whidi  was  first  decided  by  this  Court,  afterwards 
wait  to  the  Exdiequer-chamber,  where  that  decision 
was  reversed,  but  was  finally  re-established  in  the 
House  of  Lords,  with  the  concurraice  of  the  Judges 
who  had  reversed  it  in  the  Exchequer-chamber.  So^ 
in  this  case,  I  think  that  E.  took  no  more  than  a  life- 
estate,  aiul  consequently  neither  did  M.  take  more.  I 
agree  with  the  argument  that  if  £.  had  taken  a  greater 
interest,  Jf.,  the  more  fitvourite  oligect,  would  haw 
taken  also. 

La  Blanc  J.  If  Ae  rule  of  law,  as  it  r^;ards  a  de- 
vise of  lands,  had  been,  that  where  a  testator  devised  a 
chattel  interest  by  general  words,  and  afterwards  dented 
his  lands,  without  making  any  alteration  in  the  words, 
an  absolute  interest  in  the  lands,  Ae  same  as  in  Ae 
cbaCl^l,  should  pass,  perltt^s  it  would  have  bett€fr 
satisfied  the  intentions  of  testators.     But  that  is  not  the 

rule  of  law,  and  we  must  now  take  it,  that  where  there 

■  • 
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I  .«         ^  * 


1 8 f  c*        ^  ^  deviae  of  lands  generally,  without  words  of  Iknita* 
■  tion,  it  will  toavey  only  a  life  estate^  unless  it  be  acami- 

^Jfffxf  paniod  with  a  chai^  on  the  devisee,  or  on  the  l«id» 
^^^*  in  his  hands.  Then  the  only  question  is,  whether  this 
was  metint  to  %e  a  personal  charge  on  the  devisee,  or  on 
the  lands  in  her  hands.  And  I  think  that  Doe  v.  Moor 
determines  that  question,  because  the  words  of  that  will, 
though  not  precisdy  the  same  as  the  present,  were  as 
strong  as  the  present  to  import  that  it  should  be  a 
charge  on  the  devisee,  and  yet  it  was  held  otherwise. 
Here  the  words  are,  ^^  exoiept  20/.  to  be  paid  out  ef 
MizabeiK%  'part  of  the  lauds  to  itf.  P  the  will  does  not 
say,  ^*  to  be  paid  out  of  that  part  of  Uie  lands  which  E. 
'shall  first  take,"  nor  "  to  be  paid  by  i5. .-"  therefore  I  con- 
sider the  words  as  tantamount  to  <^  after  pajrment  of 
20/.  to  M."  '  If  so,  I  think  it  is  better  to  adhere  to  a 
6a!i'e  Which  has  been  deliberately  considered  and  deter- 
mined, than  to  rely  on  a  very  slight  variance  of  expres- 
sion in  order  to  get  out  of  the  rule  of  law. 

Bayley  J.  I  agree  to  the  rule  that  unless  there  be 
words  of  limitation  to  denote  the  quantum  of  interest,  or 
to  charge  the  devisee,  or  the  land^  in  the  hands  of  the 
devisee,  a  fee  does  not  pass.  That  I  consider  as  de- 
termined in  Doe  v.  Moovy  and  many  other  cases, 
and  particularly  in  Doe  v.  Clarke  {a\  where,  though 
legacies  were  charged  on  the  land,  yet  it  was  held 
clearly  not  an  estate  in  fee.  In  this  case  I  find  nothing 
to  make  the  20Z.  a  charge  on  JE.  the  devisee,  or  on  the 
lands  in  her  faands»  but  it  is  a  charge  on  the  lands  in 
whatsoever  hands  thcj  may  ^.    The  words  neither 

W  a  AT.  Jl.  343. 

import 
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♦ 


import  a  charge  on  the  person  nor  on  the  interest        1815* 
which  she  takes.    In  Andrem  v.  Souihome  ic  was  clear 


Rvc 


that  the  payment  was  charg^  apon  the  person  of  the         ofainu 

,      .  Taw. 

ueviiiee. 

Judgment  &r  the  Plaintiff. 


Banks  against 3^fi^T>  and  Another.  ^>^'^> 

T3EPLEVIN.  The  defendants  make  conusance  a^  bai-  fcocecdiofi  !n 

liflGs  of  the  commissioners  appointed  by  stat  50  G.  3.  IfteTcSiSittct 

f.  70.  (inclQsure  act)  under  a  warrant  of  distress  for  non^  ■'^^  !>*«»  «  ^^ 

payment  of  several  %ums  of  money  ordered  by  the  said  ^f**^  ^^  Ae 

commissioners  to  be  paid  by  the  plaintiff  by  virtue  of  the  tress,  and  r«. 

said  act.     The  plaintiff  pleaded  several  pleas  in  bar.  ddivering  up 

Afterwards  a  rule  was  obtained  by  the  defendants  to  bond^be  wn- 

stay  proceedings  upon  payment  of  the  costs  of  the  action,  ^^*  ^^^^  .  i 

and  distress,  to  be  taxed  by  the  master,  and  upon  de-  damage, 
livering  up  the  replevin  bond  to  be  cancelled. 

£.  Aldersan  shewed  cause,  and  relied  upon  Hodgkin^ 
son  V.  Snibson  (a),  where  the  Court  refused. to  stay  pro- 
ceedings in  replevin  upon  payment  of  costs  on  the 
a{)plication  of  the  defendant,  although  the  declaration 
was  general,  and .  did  not  assign  special  damage.  So 
8  Mad.  379.  Anon,  the  defendant  justified  damage  fea^ 
sant,  and  the  Court .  took  th^  distinction,  t)uit  if  you 
bring  In  what.i^4ue  on  th.e  replevin  Ixmd,  proceedings 
shall  be  stayed,  but  if  it  is  tp  stay  proceedings  on  pay- 
ment of  what  is  due  for  damages,  it  shall,  not  be  granted, 

W  3*5. 6- P.  603. 

for 
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BANfLf 

Mgsinst 
Brand. 


for  the  Ckmrt  has  no  role  to  guide  them  in  sudi  a 
but  otherwise  for  rent,  for  diat  is  certain. 


4. 


But  per  Curiam.  The  plaintiff  has  got  his  goods 
again,  and  does  not  make  any  claim  in  respect  of  q)ecial 
damage  for  the  detention.  In  other  cases,  as  in  trover, 
it  is  a  matter  of  course  upon  the  goods  bdng  restcnned 
to  stay  proceedings,  unless  the  plaintiff  will  elect  to  pro- 
ceed for  the  special  damage.    And  here  there  seems  to 

be  no  difierence. 

Rule  absolute  on  the  terms 

prayed  in  the  rule^  to- 
gether with  the  costs  of 
replevying,  (a) 

Bobin9im>  in  support  of  .the  rule,  menti(»ied  Pickering 
V.  Tru8ie.{b) 


(a)  Le  Blanc  J.  had  left  the  court. 


{})  yT.X.ss^ 


Feb.  4tL 


The  KxsG  against  Kerrisok. 


Where  cmmin     TNDICTMENT  for  not  repairing  a  bridge,   which 

their  tocce»sors  -      -     -       -  ^ 

rised,  hj  act  of    persons  and  their  successors  were  appointed  Commis- 

pkrliament,  to 

nake  a  rifer 

navigable,  and 

to  cut  the  aoil 

of  any  persons 

for  making  any 

new  channel, 

&c.  by  Tirtue 

of  which  they 

cut  through  a 

highway,  and 

rendered  it  impassable,  and  a  bridge  was  built  over  the  cut,  over  which  the  public 

pMsed,  and  which  had  USen  repaired  by  the  proprietors  of  th«  ntTigation :  Held  thit 

the  proprietors,  and  not  the  county,  were  liable  to  repair* 


set  forth  that  by  stat  22  Car,  2.  intitled,  &c.  certain 
rsons  and  their  successors  were  appointed  Commis- 
sioners for  making  navigable  the  river  Waveneyj  from 
Beccles  to  Bungay^  and  for  that  purpose  to  deanse,  ftc 
and  to  ctdf  dig,  or  me  the  ground  or  soil  of  any  per" 
sons  for  the  makings  enlarging,  straightening,  or  alter- 
ing  the  channels  of  the  river,   or  for  the  mah'ng  amf 


KlRRISOIt. 
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mm  dumnd,  &c.  or  olhet  things  necessary  for  making        i8r5. 
the  river  navigable.    And  that  for  defroj^g  the  charges       

The  KiifO 

tiiereof  it  niould  be  lawfal  for  the  midertakers  to  de-  _  aj^ahsi 
mittndi  and  take  rates  for  the  carriage  of  coals,  &c.  con- 
Tejred  by  any  boat  or  vessel  hetweNiBungcn^  and  Becdes^ 
&c.  And  that  by  virtue  of  the  said  act  a  certain  liavi- 
gable  channel  was  by  the  undertakers  cut  and  dug 
tfarou^  and  over  a  certain  ancient  common  king^sr 
highway,  in  the  parish  cf  Ditckinghamj  in  NorfbUty  lead- 
ing ttam  Bungay  to  Becdesy  for  horses,  carts,  carriages; 
ftc.  and  that  by  means  iftereof  the  said  highway  be- 
came arid  Was  stopped  op,  and  rendered  wholly  impaiis- 
able,  and  that'itlie  undertakers  have  maintained  and 
continued,  and  still  do  maintun  and  continue  the  said 
channel  for  the  purpose  of  the  navigation  of  the  said 
river,  and  for  their  own  benefit,  profit,  and  convenience, 
as  the  owners  and  proprietors  of  the  said  navigation, 
and  did  become  liable  to  erect,  and  did  on  the  ist 
0(  March  1695  first  erect  a  bridge  over  the  said  navi- 
gation, and  became  arid  were  liable,  and  have  been  ac- 
customed and  ought  to  keep  the  sariie  in  good  repair  as 
proprietors  and  owners  of  the  said  navigation,  and  by 
reason  of  the  tolls  and  rates  granted  by  the  said  act; 
and  so  the  indictriient  charged  that  the  bridge  is  out  of 
repair,  &c.  arid  that  the  defendant  by  reason  of  his 
being  the  owiler  and  proprietor  of  the  said  navigation 
ought  to  repair  and  amend  the  same.  2d  count,  that 
th^re  Was  a  certain  common  king^s  highway  in  Ditch- 
inghatn  over  which  this  undiMak^rs  in  the  said  act 
mentioned  did  cut  arid  dig  a  cei^n  channel,  by  means 
whereof  the  said  highway  was  rendered  impastsable,  and 
that  it  became  necessary,  and  the  duty  of  the  sai#  un- 
dertakers to  erect  a  bridge,  and  that  they  did  accord- 
ingly 
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1815.        inglj  on  the  ist  oi  March  1695  erect  such  bridge^  and 

that  the  said  highway  was  altered  from  its  usual  course^ 

against         and  Carried  over  the  said  bridge,  and  that  the  said  un- 

Kkrrison. 

dertakers  maintained  and  continued  the  said  bridge^ 
and  repaired  and  amended  the  same*  And  so  con- 
cludes as  in  tile  1st  count. 

Upon  not  guilty,  there  was  a  verdict  for  the  crown 
on  both  thei>e  counts  at  the  last  Suffolk  assizes,  sub- 
ject to  a  case  reserved,  which  set  fortli  the  statute 
of  Car,  2. J  and  farther  that  at  the  time  of  its  passing 
there  was  an  ancient  mill  called  WangfordrMiU^ 
standing  across  the  riveri  a^d  adjoining  to  the  mill 
there  was  a  bridge  over  the  river,  uniting  the  coun- 
ties of  Noyfolk  and  Suffolk^  and  a  public  highway 
between  the  counties  leading  over  the  bridge.  About 
the  year  1690  the  proprietors  of  the  navigation,  for 
the  purposes  of  the  navigation,  and  by  virtue  of  the 
powers  vested  in  them  by  the  act,  made  a  navigable  cut 
on  the  Norfolk  side  of  tlie  river,  across  the  said  high- 
way, by  means  of  which  they  united  the  part  of  the 
river  above  with  that  below  the  mill,  and  in  this  cut  they 
built  a  lock  for  the  passage  of  vessels  from  the  one  part 
of  the  river  to  the  other.  The  cut  rendered  the  high- 
way  impassable,  and  a  bridge  was  built  over  it  and  upon 
the  lock.  Tliis  bridge  is  not  necessary  to  the  naviga- 
tion, nor  in  any  manner  useful  to  it,  but  is  necessary  to 
the  public  who  pass  upon  the  highway,  and  has  always 
been  used  as  a  means  of  passage  along  the  highway 
over  the  cut.  There  was  no  direct  evidence  by  whom 
the  bridge  was  built,  but  it  has  been  repaired  from  time 
to  time  by  the  owners  and  proprietors  of  the  navigation 
for  (be  time  being.  It  has  also  been  repaired  several 
times  by  the  defendant,  who  has  been  since  1784,  and 
still  is  sole  owner  and  proprietor  of  the  navigation.    It 

10  has 
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has  never  been  repaired  by  the  inhabitants  d£  Norfolk* 

The  defendant  receives  the  tolls  upon  the  navigation 

for  the  passaire  of  vessels,  but  no  tolls  are  paid  in  respect        ^g^^^ 

of  the  passage  over  the  bnoge. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendant  is  bound  to  repair  the  bridge :  if  so  the 
verdict  to  stand ;  if  not,  a  verdict  of  not  guilty  to  be 
entered. 

Blosset  Serjt  for  the  crown,  relied  on  Rex  v.  Inhabit 
iarUs  of  Kent  (a),  upon  the  anthori^  of  which  he  con- 
tended that  the  undertakers  of  this  navigatimi  having 
exercised  the  powers  given  them  by  the  act  to  make  a 
cut  across  the  highway,  were  bound  to  build  a  bridge 
for  the  passage  of  the  public,  and  were  liable  to  repair 
it  so  long  as  they  continued  the  cut  for  their  own  benefit 
under  th^  authori^  of  the  act*  It  is  true  that  in  the 
case  cited  the  private  act  empowered  the  company  to 
make  channels,  &c « and  also  to  amend  or  alter  bridges^ 
<^  leaving  them  or  others  at  convenient  in  their  room^*  &a  * 
which  was  construed  to  import  a  condition  that  they 
should  leave  another  passage  as  convenient ;  but  here 
are  no  such  words  of  condition.  Nevertheless  the  ca^e 
is  in  point,  for  this  indictment  contains  every  matter  of 
charge  which  the  plea  in  that  case  did,  and  upon  that 
plea  the  judgment  was  founded,  though  it  did  not  set 
out  the  words  of  the  private  act.  In  Bex  v.  The  ih- 
habitatUs  qfUndsey  (&)  there  were  no  such  words  of 
condition,  and  though  the  plea  did  set  forth  the  private 
act,    yet  the  Court  decided  upon  the  general  law. 

The  authority,"  says  Le  Blanc  J.,    "  given  to  the 

(a)  I3l<ri/,iia  (*)  14  East,  n  7. 

Vol.  III.  N  n  com- 


4t 


530  CASES  IN  HILARY  TERM 

1815*  Cdmpany  to  make  the  cut)  which  rendered  the  highway 
impassable  without  a  bridge,  must  create  an  obligation 

sgaiast  an  them  to  erect  the  bridge,  though  the  word  authoriu 
in  the  act  might  not  of  itself  create  it.''  So  per  Grou  J. 
<<  The  public  cannot  be  liable  to  repair  a  bridge  erected 
tod  continued  for  the  private  benefit  of  the  company, 
for  without  the  cut  made  by  the  company  for  their  own 
benefit,  there  would  be  no  necessity  for  the  bridge." 
And  JRex  v.  Stoughton  (a)  shews  that  an  individual  may 
be  charged  as  well  ratione  nocumenti,  as  ratione  tenunr, 
and  that  so  long  as  the  nuisance  is  continued  his  lia- 
bility will  last. 

AhboH  contra,  observed  that  it  was  not  found  as  a  fad 
in  the  present  case,  that  the  undertakers  first  built  the 
bridge;  whereas  in  Rex  v.  Kent  and  iZror  v.  Landsey  it 
was  found  that  the  respective  companies  who  were 
charged  with  the  reparation,  built  the  bridges,  and  i( 
was  clear  fi-om  both  those  acts,  which  named  bridgd^ 
that  the  legislature  intended  the  companies  should  be 
liable  to  rq)air  them.  But  in  this  act  there  is  do  m«H 
tion  of  bridges  nor  any  words  of  condition,  and  though 
it  cannot  be  denied  that  the  necessity  of  the  bridge  ori- 
ginated with  the  making  of  the  cut,  yet  that  does  not 
prove  diat  those  who  made  the  cut  built  the  bridge; 
nor  if  it  did,  would  it  follow  that  they  were  chargeable 
with  the  reparation.  And  this  act  is  not  like  tho^ 
which  clearly  give  some  private  benefit  to  the  parties, 
in  which  case  it  may  be  reasonable  enough  that  so  long 
Itf  their  benefit  continues  they  shall  be  chargeable:  but 
here  the  act  supposes  that  the  concern  will  not  be  bene- 

(tf)  %  Sound,  i6c\ 

ticiil 
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6cial  to  the  undertakers,  and  therefore  ^ays,  <^  in  case         18 15. 
tliey  would  undertake  the  same."     And  the  two  cases        '    37" 

^  ^  The  KiNCj 

relied  on  pontril,  were  determined  before  the  case  in         agaimt 

I  BjM^  Abr.  368*  had  been  examined  and  found  not  to 

be  warranted  by  the  record :  but  since  the  last  case  of 

Rex  Y.  Inhabitants  of  Kent  (a)  it  seems  that  if  a  person 

inake  a  cut  for  his  own  benefit,  and  in'  order  to  prevent 

^  nuisance  thereby  to  the  public  build  a  bridge  over  if, 

the  public,  if  they  use  it,  will  be  bound  to  repair. 

Lord  Ellenborqugh  C.J.  The  undertakers  of 
this  navigation  have  a  duty,  as  it  seems  to  me,  arising 
out  of  the  execution  of  their  own  powers  under  the 
act.  The  act  enables  them  to  cut  new  channels  as  0C7 
casion  should  require;  and  if  occasion  requires  (hem 
to  cut  through  a  public  highway,  their  duty  is  to  fur-r 
nish  a  substitute  to  the  public  by  means  of  a  bridge. 
Can  we  put  any  other  construction  upon  the  act  but  thisi 
that  the  legislature  intended  that  so  far  as  r^arded  the 
making  the  river  navigable,  and  the  cutting  new  chan^ 
nels  for  that  purpose,  neither  public  nor  private  rights 
should  stand  in  their  way,  but  still  they  should  ma|ca 
good  to  the  public  in  another  shape  the  means  of  pas? 
sage  over  such  ways  as  they  were  empowered  to  c]it 
through.  What  has  been  done  is  not  a  mere  incom? 
moding  the  passage,  leaving  the  pubUc  a  partial  en? 
joyment  of  the  highway,  but  it  is  a  total  deprivation  of 
the  means  of  using  it.  {  am  not  aware  that  what  vir^ 
now  decide  will  at  aU  clash  with  what  we  depidod  xs\.  thf 
l^st  case  of  Rex  v.  Inhabitants  of  Kent. 


(«}  ^«/^,  Yol.  is.  51  J, 

Nh  a 
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Le  Blanc  J.  The  proprietors  bad  a  right  to  make 
a  cut  through  the  iiighway,  and  so  far  were  not  wrong- 
doers :  but  if  they  had  left  it  so>  I  conceive  they  would 
have  been  wrongdoers,  and  might  have  been  indicted. 


Baylet  J.  There  would  ha^e  been  no  difficulty  in 
framing  an  indictment  against  the  proprietors  for  not 
building  a  bridge.  The  bidictment  might  have  charged 
them  with  cutting  across  the  highway,  and  if  they  had 
pleaded  the  act  of  parliament,  the  Court  would  have 
determined  upon  it,  that  they  had  power  oqly  to  make 
the  cut  sub  modo,  that  is  providing  a  substitute  to  the 
public  This  difibrs  from  the  last  case  of  Rex  v.  Inhdbi* 
tants  qfKsnt ;  there  the  county  derived  a  very  essential 
benefit  from  the  bridge;  they  had  before  but  a  passage 
through  the  ford,  which  is  always  an  inconvenient  one: 
but  what  benefit  does  this  county  derive  from  passing 
over  a  bridge  instead  of  the  solid  highway  ? 

Judgment  for  tbe  crown. 


feb.  6th. 


If  bill  be  put 
in  in  the  coiintf 
where  the  de- 
fendant is  ar- 
rested opon  a 
teftatum  capias, 
it  is  not  a  nul- 
litf  if  the  coun- 
ty whence  the 
testatum  issued 
appear  in  the 
margin  of  the 
bail -piece,  aad 


The  King  against  The  Sheriff  of  Middlesex  in 
a  Cause  of  Bridglr  t;.  Smith. 

"D  ULE  nisi  for  setting  aside  an  attachment  against  the 
sheriff  for  irregularity.  The  defendant  Smith  was  ar- 
rested upon  a  testatum  capias  in  Kenty  the  original  being 
in  Middlesex^  and  bail  was  put  in  in  Kent,  Kcfit  being 
inserted  in  the  bail-piece,  but  in  the  margin  were  these 
words :  "  Testatom  from  Middlesex J^ 


an  attachment  shall  not  go  against  the  ihcrtfr. 


Bayiy, 
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Bayb/j  who. shewed  cause,  relied  on  Smith  \.MiU         1815. 
lej'  (tf ),  and  Harris  v.  Calvart  (i),  as  shewing  that  bail        ■ 

-  .  The  Kino 

was  not  r^^ularly  put  in.  i^dna 

The  ShcrUTof 

MlDDLttlX. 

Marryat  in  support  of  the  rule  contended  that  the 
words  in  the  margin  of  the  bail-piece  made  the  distinc- 
tion in  this  case,  because  there  was  something  to  import 
liiat  the^ail  was  put  m  upon  a  Middlesex  original. 

And,  per  Curiam^  It  seems  well  enough  by  reason  of 
the  notice  in  the  margin. 

•  Rule  absolute, 

.  (fl)  7  r.  R.  96. 

{})  I  Eastt  603.    See  %JB,&P.si6*  CkmfsM  t.  jCmx; 


RoBEBTS  against  Hardy*  Walker,  and  Others,  ^•'i^. 

T  N  trespass  and  false  imprisonment,  to  which  the  de-  a  debt  due  to 

fendants  pleaded  several  justifications   under   the  ^^^to  wppori 

statutes  of  bankrupts  (c),  there  was  a  verdict  for  th#  J  ~J^*pJ^^  "^ 

plaintiflF  at  the  sittings  before  Lord  EUenbanmgh  C.  J.  noLwithitand- 

against  all  the  defendants  except  WaUcer^  damages  is.,  partners  u  reu« 

dcDt  io  an  ene*  v 

subject  to  a  case  reserved,  upon  which  the  question  was,   my*t  oouutry,     ^ 
whether  there  was  a  good  petitioning  creditor's  debt  to  ^t  bcing^"** 
found  a  commission  of  bankrupt^iy  against  the  plaintiff,   adhw^nff  to*th« 
The  material  facts  touching  that  question  were  these :      «nemy» 

The  defendant  Walker  and  one  Coggill  were  partners 
pi  trade,  and  between  them  as  such  partners,  and  the 
plaintiff,  there  were  mutual  accounts ;  upon  which  the 
plpintiff  was  indebted  to  them  in  more  than  loo/.     In 

(c)  13  Ellz.  f.  7.    X  Jac*  I.  c.  15.    5  G.  a.  f.  301 

Nn  3  i8u 
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1 8 1 5«         1 8 1 1  Coggill  having  been  for  a  short  time  in  the  United 
.  States  oi  America^  came  to  England^  and  in  Jvly  1812 

^Mnn  returned  to  America^  taking  his  wife  and  family  with 
him«  previously  to  which>  viz.  on  the  i8th  oi  June  1812, 
the  United  States  declared  war  against  this  country^  but 
that  was  unknown  at  the  time  when  Coggill  set  sail  iroiii 
Liverpool  for  New  York.  An  act  of  congress  was  passed 
to  enable  British  Subjects  to  quit  America  within  six 
months  from  the  declaration  of  war,  and  during  that 
period  there  was  no  obstruction  to  their  quitting  it,  and 
several  vessels  cleared  out  from  New  York,  where  CoggiB 
resided,  for  Liverpool,  with  British  subjects  on  boardi 
After  the  six  months  no  vessels  cleared  out  direct  for 
England,  but  some  cleared  out  for  Lisbon  and  other 
places,  and  there  were  some,  though  not  many,  oppor- 
tunities, for  British  subjects  to  leave  the  United  Statesi 
of  which  many  availed  themselves.  Coggill  did  not  leave 
ithe  United  States,  but  in  consequence  of  an  order  of 
government  that  British  subjects  who  did  not  take  ad- 
vantage of  the  law  should  fix  their  residence  at  places 
Ito  be  chosen  by  themselves,  sixty  miles  in  the  interior 
from  New  Yorkj  and  fiVe  miles  from  any  navigable 
i-iver,  he  procured  a  passport,  when  the  six  months 
expired,  and  went  and  re3ided  with  his  family  at  a  plate 
answering  the  description  in  the  order  of  government 
He  did  not  trade  there,  nor  was  under  any  restraint^ 
iexcept  that  British  subjects  were  ordered  not  to  quit 
their  places  at  their  peril,  but  he  was  at  large,  and  not 
being  a  prisoner  of  war  was  not  liable  or  entitled  to  be 
exchanged.  At  this  place  he  resided  when  the  com- 
mission of  bankruptby  was  issued  against  the  plaintiff 
on  the  petition  oiF  Walker  and  Coggill  founded  on  the 

above  debt. 

The 
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^e  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recover :  if  he  be,  the  verdict 
to  stand;  if  not,  to  be  entered  fol:  all  the  defendants. 

Scarlett  for  the  plaintiifF  cohtended  that  the  debt  was 
not  good  to  support  the  commission,  by  reason  that 
CoggiUj  to  whom  jointly  with  Wciker  it  was  due,  was 
resident  in  an  enemy's  country.  And  he  cited  M^Con^ 
lull  V.  Hector  (a),  which  he  said  differed  only  in  this, 
that  there  the  partners  were  carrying  on  trade  as  well 
as  resident  in  an  enemy's  country ;  but  from  O^Mealy  v. 
IVilson  (i),  as  well  as  De  LuneviUe  v.  Phillips  (c),  it^eems 
that  a  voluntary  residence  in  a  hostile  country  is  of  itself 
an  incapacity,  which  whether  the  party  trades  or  tipt  is 
an  (idhering  to  the  king^s  enemies.  So  here  Coggill  had 
his  option  to  quit  or  remain  in  an  enemy's  couqtryi  and 
he  has  chosen  the  latter,  therefore  his  residence  there 
till  explained  is  prima  facie  a  hostile  adherence.  In  3  RoIk 
Adm.  R.  j'j^et  seq.  Sir  fV.  Scott  discusses  this  ppint,  and 
in  5  Bob.  Adm.  R.  91.  he  considers  it  as  a  circmnitatlcc^ 
if  a  party  is  beginning  to  take  measures  to  remove 
within  a  reasonable  time  after  the  breaking  out  <)f  war> 
that  ought  to  operate  in  favour  of  bis  claim  to  restittttioni 

Lord  Ellenborough  C  J.  Here  is  a  person  who 
in  a  season  of  profound  peace  sets  out  for  a  foreign  coun« 
try,  and  it  does  not  appear  at  what  time  he  arrived 
there,  or  what  time  was  afforded  him  after  his  arrival^ 
and  after  the  country  became  hostile,  to  turn  himself 
Iround  in  order  to  take  measures  for  quitting  it,  during 
the  period  allowed  by  Ishv.     Non  constat  that  he  might 

(a)  3  B.  '&  P.  113.        (J>  I  Ctimf>b.  X.  P.  C.  48a.        (c)  ft  N-  R.  97^ 

N  n  4  not 


«  , 
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not  have  arrived  there  but  a  very  short  time  before  the 
expiration  of  the  six  months.     It  is  too  much  therefore 

RoBtRTi  .     .  1  .  -I 

ajairtst        to  attach  upon  his  remammg  there,  ana  not  getting 


Hi 


AtllT. 


away  from  the  country  upon  its  becoming  hostile,  those 
disabilities  which  belong  to  a  person  who  adheres  to  the 
king's  (memies.  I  reserved  the  point  on  the  authority 
oi  M^Connel  v.  Hector y  and  in  deference  to  the  judgment 
of  the  Court  of  Common  Pleas,  and  of  Lord  AlvanUy 
in  particular ;  but  there  it  is  observable  was  a  tradings 
and  Lord  AlvatUey  states  both  a  residence  and  trading. 
If  that  fact  was  so  here  we  might  draw  the  concluuon. 
The  plaintiff  must  recover  upon  his  own  strength;  the 
defendants  meet  him  upon  the  bankruptcy,  which  is 
prima  facie  good,  but  the  plaintiff's  reply  is,  that  one  of 
the  petitioning  creditors  is  resident  in  an  enemjr's  coui>* 
try,  and  therefore  adhering  to  an  enemy.  But  I  think 
a  mere  residence  is  not  sufficient  to  make  out  that. 

JjE  BiJiNC  J.  The  case  does  not  state  how  muck 
within  the  six  months  the  party  arrived  in  America^  so 
that  it  does  not  appear  what  portion  of  time  he  had  to 
avail  himself  of  the  liberty  to  quit  the  country.  The 
case  simply  states  circumstances  whence  a  conclusion  is 
to  be  drawn,  and  in  the  court  of  admiralty  the  judge  is 
to  draw  that  conclusion;  but  we  are  not  to  draw  the 
conclusion  firom  a  number  of  &cts,  that  the  party  was 
adhering  to  the  king's  enemies,  where  there  is  no  fact 
of  adherence  stated* 

Batixt  J.  Upon  this  case  it  is  lefl  in  doubt  whether 
^p  residence  was  voluntary  or  constrained. 

Judgment  for  the  Defendants, 

JJttkdaic  wiu  to  have  ftfgo^  for  the  defendants, 
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1815. 


The  King  agauist  The  Inhabitants  of  Burton-  M^eihaday, 

upon-Trent. 

TTPON  appeal  against  an  order  for  the  removal  of  A  marriaire  by 
Elias  Price  from  Gro%  in  Leicestashire,  to  jB«r.  l^"^'nTw4 
lon-upon^TrerU  in  the  county  of  S/a;^d,  the  Sessions  «»«"«.  *>ot  in 

^  ...  the  nimc  which 

confirmed  the  order,  subject  to  theopinion  of  this  Court  *«  *»ad  assomed 

bectose  he  had 

on  the  following  case :  dewrted,  he 

The  pauper's  father,  who  was  settled  at  Desford^  and  that  namToniy 

whose  real  name  was  Joseph  Pnce^  was  married  at  IIJhere^heTodr- 

Leicester^  by  licence,  by  the  name  oi  Joseph  Grew,  hav-  ***,*"*'j^**j 

ing  changed  liis  name  to  Grew  because  he  had  deserted  where  he  had 

resided  siiteen 

from  the  army,  and  he  was  known  by  that  name  only  at  weeki,  was  held 

Leicester^  where  he  lodged  at  the  time  of  his  marriage,   ri,gc. 

and  where  he  had  resided  16  weeks.     He  never  passed 

by  any  name  but  Price  in  his  father's  family,  and  in  the 

place  where  they  resided^     His  wife  did  not  know  hi) 

real  name  till  a  fortnight  after  the  marriage,  when  he 

told  it  her.     The  pauper  was  tlie  issue  of  this  marriage, 

and  was  born  at  Burtoii-upon^Trent,  and  after  his  birth 

liis  parents  were  married  by   the  true  name.     The 

Sessions  considered  tl^   ist  marriage  as  invalid,  and 

tlicrefore  that  the  pauper  was  not  entitled  to  his  father's 

settlement. 


DayreU  and  Beattclerk  m  support  of  the  order  of 
Sessions,  argued  that  the  ceremonies  required  by  the 
law  to  constitute  a  valid  marriage,  were  for  the  public 
benefit  as  well  as  individual  security,  and  therefore  whe^ 
ther  the  marriage  be  by  banns  or  licence,  it  is  essential 
that  it  should  be  by  the  true  name  of  the  parties,  other- 

wiso 
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1815.  wise  it  is  a  nullity.  And  this  differs  from  Rex  v.  BiU 
— ^ —  lingsJmrst  (a),  because  there  the  party  had  acquired  si 
agninsi  name,  and  an  acquired  name  becomes  the  true  name. 
tints  of "  ^^^  ^^^^  ^^^  name,  beside  that  it  was  assumed  for 
^"Vreht'*"*     '^  weeks  only,  was  assumed  for  the  purpose  of  a  frauds 

in  order  to  conceal  the  crime  of  desertion. 

Lord  Ellenborough  C.  J.  There  is  not  any  occa* 
sion  to  trouble  the  other  side.  If  this  name  had  been 
assumed  for  the  purpose  of  fraud  in  order  to  enable  the 
party  to  contract  marriage,  and  to  conceal  himself  from 
tUjB  party  to  whom  he  was  about  to  be  married,  that 
would  have  been  a  fraud  on  the  marriage  act  and  the 
sights  of  marriage,  and  the  Court  would  not  have  given 
effect  to  any  sucli  corrupt  purpose.  But  where  a  name 
has  been  previously  assumed  so  as  to  have  become  the 
name  which  the  party  has  acquired  by  reputation,  that 
is,  within  the  meaning  of  the  marriage  act,  the  partjr's 
true  name.  The  same  law  has  been  recognized  in  the 
,  case  of  negotiable  instruments,  where  if  a  party  eign  an 
instrument  in  a  name  assumed  by  him  for  other  pur« 
poacs  a  considerable  time  before,  such  signature  wid 
not  amount  to  a  forgery;  but  otherwise  if  he  assume  A 
name  by  which  he  had  never  been  known  before  for  \ht 
pui^pose  of  the  fraud  (i).  Now  here  the  party  assumed 
the  name  for  the  purpose  of  concealment  and  not  ot 
fraud  upon  the  marriage,  and  he  was  known  by  that  name 
alone  for  16  weeks  in  the  place  where  he  was  marriedt 
II  seems  to  me  therefore  that  he  had  acquired  the  niune^ 
and  that  to  have  had  a  licence  in  any  other  name  would 
have  been  a  fraud  on  the  marriage  acU 

{a)  Ante^  150. 

(A;  Sec  *  W'ShefhfrJt  %£ast,  J*.  C.  967.   jficil^s  *ase,  ih.  968. 

u 
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Le  Blanc  J.     The  name  was  assumed  by  the  father         1815. 
for  the  purpose  of  concealing  himself  as  a  deserter  from         ^ 
his  majesty's  service,  and  not  with  a  view  to  impose  upon         against 

,  -  •  .    J  The  Inhabl- 

the  woman  whom  he  married.  tants  of 


Bayle^  J.  The  Sessions  may  always  draw  tlie  line, 
whether  tlie  name  was  assumed  for  a  fraudulent  purpose 
as  it  regards  the  marriage  or  not. 

Orders  quashed. 

Holhech  and  GrMarrioif  were  against  the  order  of 
sessions. 


burton-opox- 
Trent. 


The  King  against  Johnson.  JVedmsday, 


TERROR  to  reverse  a  judgment  of  transportation  for  in  an  indict- 
1 4  years,  given  at  the  Lancashire  Lent  assizes,  upon   39  g.  3.  c.  85. 
an  indictment  against  the  defendant    for   embezzling  bank^noteVi? 
bank-notes.     The  indictment  charged  that  the  defend-  *f  *  *yffi5»cnt 

^  oescnption  of 

ant,  late  of,  &c.  was  clerk  to  the  trustees  of  the  Z//i?^-  the  notes  to 

say,  divers,  to 

pod  Docks,  and  being  clerk  as  aforesaid,  did  then  and  wit,  ninebank- 

there,  by  virtue  of  his  said  employment  as  such  clerk  payment  of 

:is  aforesaid^  receive  and  take  into  his  possession  for  moneytamoont- 

and  on  account  of  the  said  trustees  of  the  Liverpool  »"?>"**»« 

^  whole  to  a  cer- 

Docks,  divers  (to  'wit)  Jiine  bank-notes  for  the  paunient  ^**"'  *""^  ®^ 

^  '  '  -^  •^  money,  to  wit, 

of  divers  sums  of  moneys  amounting  in  the  ^xhole  to  a  cer*"  t'^c  *«"»  of  9/ . ' 

tain  sum  of  money  (to  wit)  t/ie  sum  qfgl.  of  lawful  moneys   Juc  of  9/. :  and 

and  of  the  value  of  9/.  of  like  lawful  money,  and  the  \{l\xt  indict- 
ment it  be  al- 
leged that  the  defendant  reccired  them  as  clerk  on  account  of  his  employers,  and  felo- 
niously embezzled  the  S3me,  the  indictment  m;iy  conclude  '*  and  so  the  defendant  did 
feloniously  steal,  take,  and  carry  away  the  bank-notes,"  laying  them  to  be  the  property 
of  his  employers,  for  that  is  the  sututable  conclusion  from  the  facts  alleged  in  the  body 
of  the  indictment. 

.  A  count  for  embezzling  bxnk-notes  upon  the  statute  may  be  joined  with  a  count  for 
iarpcny. 

defend"^ 
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1815.        defendant  having  so  received  and  taken  into  his  pos- 
■  session  the  said  bank-notes  for  and  on  account  of  iig 

Mgainst  employers  the  said  trustees  of  the  Uva^pool  Docks,  he 
jouMsoN.  ^^  defendant  afterwards,  to  wit,  on,  &c.  with  force  and 
arms,  at,  &c.  fraudulently  and  feloniously  did  embezzle 
and  secrete  the  same;  and  the  indictment  concluded,  '^  so 
the  jurors  aforesaid  do  say,  that  he  the  defendant,  on  die 
said  day,  &c.  with  force  and  arms  at,  &c.  in  manner  and 
form  aforesaid,  feloniously  did  steal,  take,  and  carry  away 
the  said  bank-notes  from  his  said  employers,  the  said  trus- 
tees of  tlie  ^Liverpool  Docks,  the  said  bank-notes  being 
then  and  there  the  property  of  the  said  trustees  of  the 
Liverpool  Docks,  on  whoie  account  the  same  were  re- 
ceived by  and  taken  into  the  possession  of  him  the 
defendant,  being  such  derk  as  aforesaid,  and  the  several 
sums  of  money  payable  and  secured  thereby  being  then, 
to  wit,  at  the  time  of  the  committing  the  felony  afore^ 
said,  to  wit,  at,  &c.  due  and  unsatisfied  to  the  said 
trustees  of  the  Liverpool  Docks,  the  proprietors  thereof, 
against  the  form  of  the  statute,  and  against  the  peace, 
&c."  There  were  several  other  counts,  not  materially 
differing  from  the  above,  together  with  counts  for  a 
larceny,  in  the  common  form,  of  divers  other  bank- 
notes for  the  payment  of  money,  that  is  tp  say,  nine 
bank-notes,  for  the  payment  in  the  whole  of  9/.,  and 
of  the  value  of  9/^  the  said  last-mentioned  bank-notes, 
at  the  time  of  committing  the  felony  last  aforesaid,  being 
the  property  of  the  said  trustees  of  the  Liverpool  Docks, 
and  the  several  sums  of- money  payable  and  siecurod 
thereby  being  then  due  and  unsatisfied  to  the  said  trus- 
tees of  the  Liverpool  Docks,  the  proprietors  thereof 
against  the  form  of  the  statute,  and  against  the  peace,, 
fi^c.     Plea,  not  guilty,  ^d  verdict  of  ^ilty,  and  judg- 

9ien( 
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taieixt  as  above.     And  the  errors  assigned  were,  that         18 15. 
there  is  no  sufficient  description  in  the  indictment  of        — 
any  bank-note  which  the  defendant  is  thereby  charged         axaittst 
with  having  embezzled ;  idly,  tliat  there  is  no  sufficient       Jo»*^*o*« 
allegation  in  the  indictment  that  the  bank-notes  which 
the  defendant  is  thereby  charged  with  having  embezzled, 
at  the  time  of  such  embezzlement  were  the  property  of 
the  trustees  of  the  Livaj)ool  Docks,  or  that  the  defend- 
ant hath  been  guilty  of  larceny  by  the  said  embezzle- 
ment thereof;  3dly,  that  there  is  a  misjoinder  of  counts 
in  the  indictment,  inasmuch  as  the  same  contains  counts 
for  embezzlement  framed  upon  the  statute  made  and 
passed  in  the  39th  of  G.  3.,  and  also  counts  for  grand 
larceny,  upon  which  a  different  judgment  is  by  law  to 
be  given,  &c.    Joinder. 

J,  Williams  in  support  of  the  errors  assigned,  after 
adverting  to  the  rule  that  an  indictment  ought  to  be 
certain,  and  could  not  be  made  good  by  intendment  {a)^ 
argued,  ist,  that  hei*ewas  a  want  of  certainty  in  the 
description  of  the  thing  charged  to  be  embezzled  or 
stolen.  And  he  said,  that  the  same  certainty  was  re- 
quired in  the  count  for  the  embezzling  as  in  that  for 
the  larceny,  because  the  embezzling  was,  according  to  . 
M^Otegar^s  case  (6),  a  larceny.  Fonnerly  it  was  the 
practice  upon  all  indictments  for  stealing  notes  or  other 
securities  to  set  out  the  notes,  &c.  at  full  length,  and  so 
late  as  Milnes^  case  (c)  a  question  was  reserved  for  the 
opinion  of  the  Judges,  whether  an  indictment  for  stealing 
a  promissojy  7ioteJbr  the,])ayment  of  one  guinea  was  suffi- 
ciently descriptive  of  the  note.     That  case  determined^ 

(-rf)  Sec  I  Hawk.  P.  C,  c.  25.  j.6c.         {b)  ^B.  &P.  ic6. 
(c)  1  Suit  P.  C,  602. 

that 
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1815.         that  such  a  general  description  was  sufficient ;  but  it  hat 
■""■"^         never  yet  been  determuied  that  an  indictment  is  sufll- 
agahsr        cient,  which  contains  no  description  of  any  particular 
note  whatever.     And  such  is  this  indictment ;  for  aU 
that  it  alleges  is,  that  be  received  divers  bank-notes^ 
laying  the  number^  and  amount  for  which  payable,  under 
a  videlicet,  so  that  neither  need  be  precisely  proved  (a)\ 
for  although  the  defendant  be  proved  to  have  received 
but  one,  he  might  be  convicted  under  'this  form  of  in* 
dictment.     Therefore  there  is  no  certain  tlescription  of 
any  particular  note  or  number  of  notes,  unless  this  in- 
tendment can  be  made,  that  be  received  nine  i/.  notes; 
which,  beside  that  it  would  be  contrary  to  the  fact, 
would  be  an  intendment  in  a  thing  material  in  the  de> 
scription,  which  caimot  be  made(i).     Many  are  the 
authorities  to  shew  that  in  larceny  the  tiling  stolen  must 
be  described  with  convenient  certainty ;  for  instance,  to 
say  bona  Sf  caialla  is  void  for  the  uncertainty  of  its  de« 
scription  (c) ;    or  to  say,  feUmice  Jwratus  eU  auesy  or 
columbaSf  without  expressing  their  number  (d) ;  or  quod 
feUmice  cepit  20  oves  nuUrices  <$•  agnosj  or  matrices  Sf  »fr- 
vecesy  is  not  good,  because  it  doth  not  appear  how  manj 
of  one  son  and  how  many  of  another  (e).     So  in  Playlet 
case  {f\  in  trespass  quare  clausum  fregit  &  pieces  saoi 
cepit,  &c.  without  shewing  the  number  or  nature  crf'tke 
fish,  it  was  resolved  that  the  declaration  was  insufficient 
on  that  account,  and  was  not  made  good  by  verdict ;  and 
judgment  was  arrested.     And  that  is  a  direct  authorityi 
or  rather  an  authority  a  fortiori  upon  the  present  case^ 

{n)  SymnuHs  v.  Knoxt  $  T.JR.  68.     Crimvmd  ▼.  Barrift,  6  T.  Jf.  46a 
^  JViUiams*s  Sound.  191. 
(^  a  Hawk,  P.  C.  c.  25.  J.  6a        (e)  Jkil  r  aj.  j.  74. 
(d)  %Hale  -P.  C.  18a.  (o  nid.  i8j.        (/  )  5  Ref.  36. 

15  because 
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because  Lord  Hale  says  (a),  that  "  regularly  the  same         1815. 
certainty  is  required  in  an  indictment  for  goods,  as  in  7^ 

trespass  for  goods,  and  rather  more  certainty,  for  what  /.^^/yj/ 

will  be  a  defect  of  certainty  in  a  count,  will  be  much 
more  defective  in  an  indictment"     And  this  generality 
of  allegation,  it  may  be  observed,  beside  that  it  docs  not 
afford  to  the  accused  sufficient  notice  of  the  charge,  is 
prejudicial  to  him  in  another  way,  for  if  it  were  specific 
ns  to  some  particular  note  or  notes,  the  proof  must  ac« 
cord  with  the  description  of  some  one  note  in  the  in- 
dictment, otherwise  the  defendant  would  be  entitled  to 
an  acquittal;  whereas  now  the  proof  is  left  at  large  to 
any  note  or  number  of  notes,  or  any  value  wiiliin  the 
compass  of  9/.     As  to  the  2d  error,  the  body  of  the  in^ 
dictment  does  not  state  that  tlie  notes  were  the  property 
of  the  trustees,  or  that  the  defendant  stole  them,  which 
in  larceny  {b)  it  ought  to  do,  but  that  is  only  stated  in 
the  conclusion  of  the  indictment,  which  is  insufficient. 
For  the  body  of  the  indictment  must  shew  all  that  is 
essential  to  constitute  the  offisnce,  and  then  the  conclu- 
sion draws  the  inference  of  law,  but  the  conclusion  can- 
not  supply -any  defect  in  the  body.     Lord  Hale  (c)  and 
Hawkins  (d)  both  agree  that  the  body  of  the  indictment 
ought  to  set  forth  the  substance  and  manner  of  the  fact, 
and  that  it  is  only  the  office  of  the  conclusion  to  draw  a 
correct  inference  from  the  premises  in  the  body,  and 
that  it  must  be  warranted  by  the  premises  (c).     As  if  in 
murder  the  body  of  the  indictment  say  percussity  without 
saying  ex  malitid  pracogitatd^  the  conclusion  ct  sic  ex 
malitid  pracogitatd  murdravity  wili  not  supply  it.     So 

ia)  a  Hale  J».  C.  183.  {h)  M*Gregor\  catc,  3  B^  &  P.  106. 

(0  1  H.  P,  C.  174.  Id)  %  Havfk.  c.  15.  s.  54. 

(0  ^  ffalc  P,C.  I S8.   HeyJwU  case,  4  Rtp,  41.  h.    O^k**  case,  ib.  4^.  h, 

here, 
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1815.        licre^  inasmuch  as  the  body  of  the  indictment  only 
alleges  that  he  received  the  notes  on  account  of  the 

The  Kino 

against  trustees,  and  feloniously  embezzled  them^  without 
saying  that  they  were  the  property  of  the  trustees, 
or  in  technical  language,  that  he  stole  them,  this 
defect  cannot  be  cured  by  the  conclusion ;  nor,  if  it 
could,  does  the  conclusion  that  lie  did  in  manner  and 
Jbrm  aforesaid  steals  Sec.  carry  it  any  &rthcr,  because 
in  manner  and  form  q/bresaidy  is  the  same  as  saying,  as 
ill  the  body  of  the  indictment  is  alleged,  but  in  the  body 
of  the  indictment  it  has  been  shewn  that  no  larceny  is 
alleged.  3dly,  Here  is  a  misjoinder  of  counts,  •  which 
is  plain  from  considering  that  they  require  dificrent 
judgments.  For  the  judgment  in  all  cases  of  grand  lar- 
ceny is  quod  suspendatur  per  coUum,  &c  unless  the 
convict  pray  the  benefit  of  clergy  {a).  But  not  so  with 
this  new  larceny  created  by  the  embezzling  act  {b\  be- 
cause the  act  which  creates  it  provides  a  specific  punish- 
ment, viz.  that  he  shall  be  liable  to  be  transported  for 
14  years,  so  that  the  convict  has  no  occasion  to  pray 
the  benefit  of  clergy,  inasmuch  as  the  punishment  can 
iu  no  wise  extend  to  life.  This  may  be  illustrated  by 
considering  how  the  law  stands  upon  the  statutes  con- 
cerning receivers  of  stolen  goods,  for  by  the  5  Aim.  c.  3 1. 
5.  5.  receivers  shall  suffer  death  as  felons  convict;  but  by 
4  G.  I.  c.  1 1,  they  may  be  transpoHedfor  14  yearsy  which 
has  been  considered  as  ousting  the  judgment  of  death  (c). 
So  here  judgment  of  death  being  ousted  upon  the  count 
for  embezzling,  the  joining  the  count  for  larceny  is  ill, 
and  within  the  rule  laid  down  by  Lord  Kenyan  in  Rex 

(4)  15  £d,  3.  f.  4.    5  Ahh,'€,  6.  (*)  39  G.  3,  c.  SS' 

(c)  But  It  ictttn  ilicy  must  pray  the  benefit  of  the  statute;  %£^9 

I  V.  Youngs 
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V.  Young  {a)y  ^^  that  if  the  legal  judgment  on  each  count        1 8 1  <• 
be  different,  it  is  like  a  mbjoinder  in  a  civil  action*"  ■ 
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against 

J.  Oarke^  contra,  argued  upon  the  first  point  that  th*      Jo«n»on, 
Stat.  2  G.  2.  e.  25*  which  made  bank  notes  the.subject  of 
larceny,  in  like  manner  as  any  other  goods,  meant  to  \ 

place  them,  as  to  larceny,  upon  the  same  footing  in  all 
respects  as  other  goods,  so  that  they  might  be  described 
in  an  indictment  for  stealing  them  by  the  same  general 
mode  of  description  that  would  serve  for  other  goods* 
It  is  admitted  that  the  indictment  for  embezzh'ng  is  for 
a  larceny ;  therefore  the  question  is,  whether  there  be 
such  a  description  of  the  notes  in  this  indictment  as  would 
be  sufficient  to  describe  other  goods  in  an  indictment 
for  larcaiy.  Now  these  things  are  required  in  an  in* 
dictment  for  a  larceny  of  goods;  first,  that  the  goods  be 
described  by  the  general  name  of  their  kind,  as  to  say 
horses^  Jls^i^  &c.  is  sufficient ;  and  afterwards  the  evidence 
particularizes  the  species ;  but  to  say  bona  4*  catatta  is 
not  enough,  because  such  a  description  is  applicable  to 
goods  of  every  kind.  Tbe  next  thing  requirejl  is,  that 
the  number  of  the  things  stolen,  if  there  be  more 
than  one,  should  be  expressed;  then,  the  value,  in 
order  to  shew  whether  it  be  grand  or  petit  larceny, 
though  the  separate  value  of  each  thing  is  not  material; 
and  lastly,  the  property  of  the  thing  or  things  stolen ) 
for  want  of  which  the  indictment  in  M^Gregor^^  case  was 
holden  ill.  All  these  requisites  will  be  found  in  this  in- 
dictment ;  for  first,  it  describes  the  things  by  the  general 
name  of  their  kind,  as  bank  notes  for  the  payment  of 
money  amounting  to  a  certain  sum,  to  wit,  the  sum  of 
9^.;  then  the  number,  as  divers,  to  wit,  nine ;  next,  the 

(a)  aT.i?.  103. 
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1815.        value,  as  9/. ;  and,  lastly,  the  property,  as  that  of  the 
_,    T"        trustees.    And  there  is  no  uncertainty  between  different 
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agtuKst        kinds  of  property,  as  if  it  had  been  nine  bank-notes 
and  bills  of  exchange,  without  distinguishing  how  many 
of  each  sort ;  or  if  it  had  been  bank-naies  without  more^ 
it  might  perhaps  have  been  objected,  as  in  IHayters 
case  (a),  that  it  ought  to  have  shewn  the  number  in 
certainty.     But  here  the  number  is  shewn,  and  the 
defendant  has  the  same  notice  as  if  it  had  said  divers,  to 
wit,  two  i/.,  two  2L  bank-notes,  &c.     So  an  indictmrat 
lor  stealing  divers  sums  of  money,  to  wit,  such  a  soni, 
which  is  not  more  certain  than  the  present,  is  wdl 
enough.     In  answer  to  the  2d  objection,  the  body  of 
the  indictment  sets  forth  all  the  iacts  which  are  neces- 
sary to  bring  the  offenee  within  the  act  of  parliament, 
and  then  draws  the  statutable  conclusion  from  the  pre- 
mises, viz.  that  the  defendant  feloniously  did  steal,  &C., 
which  if  the  indictment  in  M^Gregor^s  case  had  done 
in  die  same  manner,  it  would  have  been  well  enough. 
Upon  the  3d  point,  when  the  legislature  have  declared 
that  the  embezzling  under  certain  circumstances  shall 
be  deemed  a  substantive  larceny,  it  cannot  be  argued 
that  the  counts  are  misjoined  by  reason  of  any  differ- 
ence in  the  nature  of  the  offence ;  and  the  practice  has 
been  to  join  them;  and  as  to  different  judgments,  inas- 
much as  the  statute  makes  the  offence  larceny,  it  lets  in 
any  other  judgment  to  which  larceny  is  subjected,  as 
well  as  transportation  for  14  years.     But  supposing  it 
does  not,  whether  there  be  difierent  judgments  is  not 
always  the  criterion  whether  the  offence  may  not  be  laid 
in  diflfersnt  ways^  for  Lord  Hale  says  (A),  that  a  person 

(«)  5  i?^.  34. ».  (h)  iSaJeP.G.Z7^    Sec /"«/.  3 y.  3»«- 

■ 

who 
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who  commits  petit  treason,  may  be  indicted  of  murder;         1815. 
yet  there  are  different  judgments  upon  each,  as  well  as      tJTIon 
different  challenges;  so,  he  says,  you  may  join  burglary         'vntHst 
and  larceny  (a).     And  in  this  case  convenience  requires 
that  these  counts  should  be  joined,  for  otherwise  thiDre 
must  be  separate  indictments  for  the  emjbezzling  and 
the  larceny. 

Lord  Ellenborough  C.J.  Three  objections  have 
been  taken  to  this  indictment,  and  they  have  led  to  a 
considerable  extent  of  argument.  The  last  objection,  I 
think,  admitted  of  something  arguable,  but  upon  the 
two  first,  I  own  it  does  not  strike  me  in  the  same  man- 
ner. As  to  the  first  objection,  I  consider  that  afler  the 
statute  made  bank-notes  the  subject  of  larceny,  they 
might  be  described  in  the  same  manner  as  other  things 
which  have  an  intrinsic  value,  that  is,  by  any  descrip- 
tion applicable  to  them  as  a  chattel.  Therefore  to  de- 
scribe them  as  bank-notes  for  the  payment  of  money 
seems  to  be  a  larger  description  than  the  statute  strictly 
requires.  We  find  that  the  stat.  15  G.  2.  r.  13.  5. 11. 
speaks  of  forging,  counterfeiting,  or  altering  "  any 
bank-note,"  without  adding  for  the  payment  of  mo- 
ney ;  as  if  the  legislature  adopted  that  as  a  gener^ 
phrase  sufficiently  comprehensive  of  the  particular 
species  of  note,  without  thinking  it  necessary  to  specify 
it  to  be  bank  of  England  in  contradistinction  to  a 
country  bank-note.  Now  in  this  indictment  the  notes 
are  described  as  bank-notes;  it  sets  forth  both  number, 
value,  and  species.  Bank-note  is  the  species,  the  value 
is  9/.,  and  the  number  is  stated  to  be  nine.     And  thus 

Oo  2  we 
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i8i^.        we  find  there  has  been  a  compliance  with  the  strict 
— *"^         and  technical  rule  of  law.     So  the  rule  is  that  a  time 
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agMfiit         must  be  laid  in  the  indictment,  but  though  it  must  be 
definite  in  allegation,   it   is   indefinite  in  proof;  yet, 
inasmuch  as  the  forms  of  law  require  that  the  person 
who  charges  another  must  bring  himself  within  the 
limits  prescribed  by  the  law,  some  certain  time  must  be 
laid  in  the  indictment.     In  the  same  manner,  if  bank- 
notes be  recognized  by  that  description  in  the  act  of 
parliament,  the  indictment  has  done  enough  in  laying 
them  under  such  a  description;  but  it  goes  further, 
and  adds,  unnecessarily  perhaps,  <^  for  the  payment  of 
money,"  and  moreover  gives  their  amount  in  number 
and  value.     It  has  been  argued  as  if  the  prosecutor 
was  bound  to  prove  the  exact  amount  of  the  value  and 
number  laid,  whereas  if  he  proved  only  one  bank-note  of 
the  value  of  i/.  it  would  be  sufficient  to  maintain  the 
charge.     If  the  indictment  had  charged  the  things  to 
have  been  nine  printed  books  of  the  value  of  9/.,  instead 
of  ni»e  bank-notes,  and  one  book  had  been  proved  to 
have  been  stolen,  it  would  have  been  well  enough;  so 
here  it  is  laid  that  the  amount  is  nine,  and  the  value 
9/.,  and  why  is  not  this  the  same  ?    The  total  amount 
in  both  cases  imports  that  the  number  consists  of  more 
tlian  one,  but  still  more  than  one  need  not  be  proved. 
Upon  the  second  objection,  undoubtedly  all  the  re- 
quisites must  be  stated  which  are  necessary  to  the  con- 
stituting a  larceny  at  the  common  law.     But  the  act 
has  specified  what  the  circumstances  are  which  shall  be 
sufficient  to  constitute  it  a  larceny,  and  under  which 
circumstances  the  offender  shall  be  deemed  to  have 
feloniously  stolen.    First,  he  must  be  a  servant  or  derk, 
&c. ;  then  he  must  receive  or  take  into  his  possession 

the 
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the  bill,  &c. ;  and  th^t  must  be  for  or  on  account  of  his  1815. 
master ;  and  he  must  fraudulently  embezzle  the  same ;  — 
ail  which  is  alleged  upon  this  indictment.  These  are  sgamt 
all  the  circumstances  which  the  legislature  have  required 
to  make  this  a  substantive  felony ;  and  under  these  cir- 
cumstances it  is  that  they  declare  the  offender  shall  be 
deemed  to  have  feloniously  stolen.  That  is  the  con- 
clusion of  law  which  the  legislature  have  drawn.  In 
stating  that  conclusion,  the  indictment  must  allege  in 
legal  terms  a  felonious  stealing ;  for  want  of  which  the 
indictment  in  Rex  v.  McGregor  was  holden  to  be  im- 
perfect, because  it  omitted  to  state  that  the  monies 
were  the  property  of  any  person.  But  the  legislature 
have  said,  that  if  all  the  facts  stated  in  the  act  be  made 
to  appear,  that  will  warrant  the  conclusion  in  legal 
terms  that  it  is  a  larceny.  And  this  disposes  of  the 
second  objection.  Then  upon  the  lust  objection,  touch- 
ing the  misjoinder,  certainly  if  this  were  an  offence  of 
a  perfectly  different  nature,  I  should  have  been  of 
opinion  that  the  judgment  could  not  have  been  sus- 
tained. But  the  act  says  that  the  offender  shall  be 
deemed  to  have  feloniously  stolen,  which  is  expressly 
constituting  it  a  felony,  and  having  so  done,  the 
offender  must,  as  in  the  like  cases  of  felony,  pray  the 
benefit  of  clergy.  But  inasmuch  as  it  is  larceny,  and 
therefore  liable  only  to  the  punishment  of  seven  years* 
transportation,  this  act  goes  farther  and  gives  power  to 
transport  for  fourteen  years.  The  act  does  not  alter 
the  quality  of  the  offence ;  he  is  to  be  deemed  a  felon^ 
and  as  such  must  pray  the  benefit  of  clergy,  just  the 
same  as  if  this  enactment  for  an  extended  term  oftranfr- 
portation  had  not  been  found  in  the  statute.  It  makes 
no  alteration  in  the  judgment;  the  judgment  is  to  pass 
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1815.        against  him  as  a  felon;  if  be  does  not  pray  the  benefit 
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of  clergy,  it  must  be  a  judgment  of  death.  And  in  a 
against  Variety  of  cases  though  the  punishment  be  different, 
'  yet  counts  may  be  joined.  For  instance,  in  the  oflfence 
of  embezzling  naval  stores,  the  having  in  possession 
new  stores,  or  stores  not  more  than  one-third  worn,  is 
subject  to  transportation  for  14  years  (a);  but  if  they 
be  not  new,  or  be  more  than  one-third  worn,  the  punish- 
ment is  different  (6) ;  yet  counts  for  both  these  o£Pences 
may  be  included  in  the  same  indictment.  So  in  con- 
spiracy, the  judgment  upon  conviction  is  that  the  party 
is  infamous ;  and  yet  nothing  is  more  familiar  than  to 
add  to  counts  for  a  conspiracy  other  counts  which 
do  not  include  a  charge  of  conspiracy.  So  that  the  rule 
does  not  seem  to  apply  to  all  cases,  that  where  there  is  a 
different  judgment  counts  cannot  be  joined.  I  do  not 
advert  to  what  has  been  mentioned  from  Lord  Hale  of 
joining  murder  and  petit  treason ;  because  the  circum- 
stances are  not  sufficiently  stated  whether  it  was  tlie  same 
person  (c).  But  I  make  no  observation  on  that  case. 
Here  I  think  it  does  not  appear  that  there  is  a  mis- 
joinder ;  because  both  are  clergyable  felonies ;  and  the 
defendant  is  liable  to  the  punishment  incident  to  such 
a  felony  with  an  extension  of  it  to  the  term  of  14  years. 
Upon  all  the  grounds  therefore  I  think  the  objections 
are  not  available  in  law. 

Le  Blanc  J.      The  objections  which   have  beea 
made,  and  the  answers  given  to  them,  may  be  better 
,  understood  by  adverting  to  the  several  acts  of  par- 

liament.    The  subject  of  this  indictment  is  bank-notes, 

{a)  Sec  39  &  40  G.  3.  c.  89.  s*  I.        {b)  Hid.  j.  1.         (c)  Sec  F^sL  319. 
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which  were  not  the  subject  of  larceny  at  the  common        iSiJ. 
law,  because  they  fell  under  the  denomination  of  choses        — - 

_,,  ^  .  The  Kino 

m  action.  The  2  Geo,  2*  r.  25*  has  expressly  made  ngaina 
mention  of  bank-notes  as  one  of  the  things  which  are 
to  become  for  the  future  the  subject  of  larceny.  This 
provision  is  followed  in  several  other  acts  down  to  the 
act  of  the  52  Geo.  3.  c.  64.,  which  makes  the  obtaining 
of  bank-notes  by  false  pretences  punishable  in  like 
manner  as  obtaining  money  or  goods.  Thus  we  find 
that  a  bank-note  is  a  thing  specifically  recognized  by 
that  description  in  several  acts  of  parliament,  and 
among  others,  as  being  the  subject  of  larceny.  This  act  of 
39  Geo.  3.  was  passed  in  consequence  of  doubts  which 
were  entertained,  whether  a  servant  was  guilty  of  felony 
in  applying  to  his  own  use  a  bank-note  that  had  never 
been  in  the  possessron  of  the  master,  but  had  only 
come  to  the  hands  of  the  servant  for  the  purpose  of 
being  delivered  over  to  the  master.  And  the  statute 
enacts  and  declares  that  if  any  servant  or  clerk  shall, 
by  virtue  of  his  emplojnnent,  receive  into  his  possession 
any  note,  &c.  for  or  on  account  of  his  master,  and  shall 
fraudulently  embezzle  the  same,  he  shall  be  deemed  to 
have  feloniously  stolen  the  same  from  his  master,  for 
whose  use  the  same  was  delivered  into  his  possession, 
&c.  Now,  the  form  of  indictment  which  has  been 
pursued  ever  since  the  passing  of  this  statute,  has  been 
to  state  in  what  manner  it  is  that  the  party  is  guilty  of 
larceny,  by  describing  him  as  the  servant,  or  in  the  em- 
ployment of  some  person,  and  that  he  did  receive  into 
his  possession  the  particular  thing  on  account  of  his 
master,  and  that  he  did  embezzle  that  which  he  so  re« 
ceived,  and  then  to  conclude  in  the  technical  terms  of 
the  law,  and  so  he  did  feloniously  steal  the  particular 

Go  4  thiogi 


552  CASES  IN  HILARY  TERM 

1815.         ttiiog,  laying  it  to  be  the  property  ci  his  master.    It  m 
'—■""        not  now  material  to  inquire  whether  it  would  not  have 
against         been  sumcient,  since  the  passmg  of  the  act,  to  indict 
JOHNSON.       simply  for  the  larceny,  leaving  the  particular  circiim* 
stances  necessary  to  bring  it  within  the  act  of  parlia- 
ment as  matter  of  evidence;  it  is  enough  that  this  form 

of  indictment  has  prevailed.  Here  then  the  indict* 
ment  states  that  he  received  divers,  to  wit,  9  bank« 
notes,  &c«  upon  which  it  has  been  argued  aa  if  bank- 
notes were  not  the  spedGc  thing  made  the  subject  of 
larceny.  For  where  a  specific  thing  is  made  the  sub* 
ject  of  larceny,  it  is'  only  necessary  to  describe  it  as 
such  specific  thing,  it  l)eing  a  species  of  thing  that  it 
the  subject  of  larceny.  For  instance,  it  is  not  necessary 
in  charging  a  larceny  of  sheep  to  describe  it  eifher  as  a 
wetlier,  ewe,  or  lamb,  yet  it  cannot  be  doubted^  if 
such  an  argument  could  prevail,  that  it  would  be  d 
advantage  to  the  prisoner  that  it  should  be  described 
more  particularly,  because  if  it  were,  and  the  prose- 
cutor in  such  case  should  fail  to  prove  it  to  be  of  that 
particular  description,  the  prisoner  would  thereupon 
be  entitled  to  an  acquittal.  So  also  it  may  be  said  of 
bank-notes,  it  is  not  necessary  to  describe  it  particu- 
larly as  a  bank-note  for  the  payment  of  i/.,  5^,  or  20L ; 
because  for  whatsoever  sum  it  may  be  payable,  it  is 
still  a  bank-note.  In  like  manner  in  an  indictmeot 
for  stealing  a  handkerchief,  it  is  not  necessary  to 
describe  it  as  a  handkerchief  of  any  specific  make  or 
materials,  as  that  it  is  of  silk,  linen,  or  any  other  par- 
ticular quality.  The  argument  upon  this  part  of  the 
case  has  arisen  from  the  practice  that  has  prevailed  of 
describing  the  particular  sum  for  which  the  note  is 
payabte,  and  that  the  money  secured  thereby  is  uns*- 

tisfied« 


The  KiMG 
against 


IN  THE  FiPiY-FiFTH  Year  OP  GEORGE  III.  553 

tisfied.     But  the  answer  to  such  an  argument  is  this,         x8i  c. 
that  whether  it  be  payable  for  one  sum  or  for  another, 
it  is  equally  a  bank-note,  and  a  bank-note  is  the  sub* 
ject  of  larceny.     Therefore  this  is  not  a  good  objection      Johnson, 
that  the  bank-note  is  not  sufficiently  set  out.     No  far- 
ther description  is  necessary  than  is  required  for  other 
chattels  which  are  the  subject  of  larceny ;  and  under 
th^  general  name  of  bank-note^  the  particular  species, 
if  the  sum  for  which  the  note  is  payable  can  be  said  to 
constitute  a  species,  may. be  proved.     The  next  objec- 
tion is,  that  the.  indictment  does  not  aver  that  the  de- 
fendant was  guilty  of  feloniously  stealing,  taking,  and 
carrying  away  the  bank-notes  in  the  body  of  the  indict- 
ment, but  that  it  only  so  alleges  in  the  conclusion,  as 
the  inference  of  law  from  the  premises.     But  tlie  answer 
is,  that  the  act  has  declared  under  what  circumstances 
a  person  shall  be  deemed  to  have  feloniously  stolen, 
and  this  may  be  considered  as  a  special  count  in  lar- 
ceny, stating  those  circumstances,  whereupon  the  act 
immediately  attaches  upon  the  person  the  crime  of  lar- 
ceny.    Consequently  this  indictment  well  concludes  by 
way  of  averment  that  the  defendant  feloniously  stole,  took, 
und  carried  away  the  notes,  being  the  property  of  the 
trustees,  who  stood  in  the  relaticm  of  his  masters.    And 
thus  far  Bex  v.  McGregor  is  an  authority  upon  this 
point,  that  although  such  a  conclusion  is  a  deduction 
of  law,  yet  it  forms  so  material  a  part  of  the  indictment 
fhat  for  any  defect  in  it  an  indictment  is  ill.     The  third 
objection  arises  upon  a  supposed  misjoinder.     I  do  not 
think  it  is  material  to  consider  upon  this  occasion, 
whether,  supposing  there  might  be  judgment  of  death 
upon  one  count,  and  no  more  than  judgment  of  trans- 
portation for  1 4  years  upon  the  other,  the  joining  them 

would 
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1 8 15.  would  be  ground  of  error;  because  I  cannot  but  con- 
sider  the  act  as  making  this  ofience  a  larceny,  and  that 

against  having  SO  done  it  attaches  upon  it  all  the  properties 
and  consequences  attaching  upon  the  crime  of  larceny; 
and  that  the  power  given  to  transport  for  14  years 
was  only  intended  for  the  purpose  of  enabling  the 
Court  to  affix  a  greater  length  of  transportation  to 
this  larceny  than  could  be  done  in  other  cases  of  lar- 
ceny at  the  common  law;  but  not  to  oust  the  judgment 
as  in  other  cases  of  larceny.  If  it  were  otherwise,  there 
would  be  considerable  difficulty  in  reconciling  the  uni* 
form  practice  that  has  obtained  upon  convictions  under 
the  statute  to  pass  judgment  for  every  one,  in  their 
turn,  of  the  lesser  punishments  applicable  to  grand  lar- 
ceny. Thus  the  practice  has  been  to  pass  judgment  of 
fine,  or  imprisonment,  without  regard  to  the  term  of 
14  years,  and  without  any  transportation;  all  which 
would  be  erroneous  if  the  argument  were  well  founded 
that  transportation  for  14  years  is  the  specific  punish- 
ment peculiar  to  this  offence.  So  it  has  been  the  prac- 
tice for  the  offender  convict  under  this  act  to  pray  the 
benefit  of  clergy ;  which  is  conformable  with  the  con- 
struction now  put  upon  the  act,  ^id  which  the  act  de- 
clares, that  he  is  to  be  deemed  in  law  to  have  feloniously 
stolen.  Wherefore,  as  it  seems  to  me,  there  is  no  mis- 
joinder in  this  case,  and  judgment  must  be  affirmed. 

Bayley  J.  I  entirely  agree  with  the  Court  upon  all 
the  three  points.  Upon  the  first,  it  appears  to  me  tliat 
bank-notes  is  a  sufficient  description  of  the  thing  em- 
bezzled. Many  acts  of  parliament  have  described  them 
as  bank-notes,  and  no  otherwise;  therefore  I  must  take 
it  that  bank-notes  is  in  general  a  sufficiently  certain  de- 
scription of  this  chattel.     If  that  be  so,  is  it  necessary 

to 
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to  go  farther  in  this  indictment,  and  state  of  what  par-        1815. 
ticular  value  each  bank-note  is?    I  think  not;  there  is      ^  .    _ 

ThcKiMO 

no  authority  to  make  that  necessary,  and  the  prisoner        agaimt 
must  always  know  what  he  has  received.     Upon  an 
indictment  for  stealing  printed  books,  as  it  has  been 
observed  by  my  Lord,  it  is  not  necessary  to  do  more 
than  to  name  so  many  printed  books.     If  the  charge 
be  generally  that  the  defendant  stole  divers,  to  wit,  20 
printed  books,  that  will  be  sufficient ;  which  seems  to 
me  a  strong  instance  bearing  on  this  point.     It  has 
been  admitted  by  the  learned  counsel  for  the  prisoner, 
that  if  it  be  necessary  upon  this  charge  of  embezzling 
and  secreting  bank-notes  to  describe  the  notes  more 
particularly,  it  would  be  likewise  necessary,  upon  a 
similar  charge  respecting  money,  to  describe  the  com- 
ponent  parts  of  which  that  money  was  made  up :  but 
I  will  presently  mention  a  case  which  is  decisive  upon 
that  point.     The  next  objection  is,  that  the  first  part  of 
this  indictment  does  not  state  all  the  requisites  to  con- 
stitute a  felony  at  common  law.     But  it  states  all  the 
circumstances  which  the  statute  makes  requisite,  and 
then  by  way  of  conclusion  avers  all  the  requisites  at 
the  common  law.    It  was  for  want  of  such  a  conclusion, 
and  because  the  conclusion  omitted  to  state  what  the 
common  law  requires  to  constitute  a  larceny,  that  the 
indictment  in  Sex  v.  McGregor  was  holden  ill.     The 
case  of  Rex  v.  Creighton  {a)  was  decided  after  that  of 
B£x  V.  McGregor,  and  the  indictment  charged  that  the 
prisoner  was  employed  as  a  clerk  to  ^.,  and  that,  by 
virtue  of  his  employment,  he  received  from  £.,  on  ac- 
count of  his  master,  9/.  185.  prf.,    without  shewing  of 
*U)hat  monies  that  sum  was  made  up^  and  that  he  frau« 

{a)  We  understood  this  to  be  tt>c  name,  but  are  not  certain. 

dulently 
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1815.  dulently  embezzled  and  secreted  the  same,   omitting 

■ the  word  feloniously ;    and  so  it  concluded  that  t^e 

a^atmt  jurors  Say  that  he  did  feloniously  embezzle,  steal,  take, 

joHNiON.  ^^j  ^^y  away,  &c.     Objection  was  made  that  in  the 

introductory  part  of  the  indictment  it  was  not  all^;ed 
that  he  did  feloniously  embezzle,  &c.  and  that  therefore 
the  indictment  failed  to  shew  that  he  had  committed  a 
felony,  and  that  unless  it  was  so  shewn  in  the  body  of 
the  indictment,  it  was  not  enough  that  it  was  so  alleged 
in  the  conclusion  of  it  The  Judges,  however,  consi- 
dered it  to  be  sufficient  that  it  was  stated  in  the  con- 
clusion, and  the  indictment  was  holden  good.  That  seems 
to  me  to  be  an  authority  both  on  the  first  and  second 
points  against  the  objections.  As  to  the  last  objection, 
if  a  conviction  upon  one  count  would  lead  to  a  different 
judgment  from  that  which  would  follow  a  conviction 
upon  the  other,  if  one  be  judgment  of  death,  the  other 
of  transportation  only,  I  should  think  it  an  objection  of 
great  weight  But  I  consider  that  when  the  statute  de- 
clares that  the  offender  under  the  circumstances  shall  be 
deemed  to  have  feloniously  stolen,  it  makes  the  oflence 
a  felony,  and  imposes  all  the  common  and  ordinary 
consequences  attending  a  felony.  Therefore,  as  in 
other  cases  of  grand  larceny  the  party  convict  will  be 
liable  to  judgment  of  death  unless  he  pray  the  benefit 
of  clergy,  so  it  is  the  same  in  this  case.  Some  of  the 
ordinary  consequences  of  a  conviction  of  grand  larceny 
have  been  shewn  to  follow  a  conviction  under  this  act; 
for  although  the  act  gives  no  power  to  fine  or  imprison, 
the  common  law  punishments,  still  it  is  the  prac- 
tice to  impose  such  punishments;  and  the  Court 
is  not  confined  to  the  specific  punishment  of  tranq)ort- 
ation  for  14  years  mentioned  in  the  act     The  reason 

15  why 
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why  the  mention  of  such  a  punishment  was  introduced         1815. 
into  the  act  is  probably  this,  that  the  legislature  meant         •— — 

The  Kino 

that  the  party  convict  should  not  only  be  liable  to  all  a^sihu 
the  ordinary  punishments  attaching  upon  a  conviction  J'*"  :>*^  • 
of  a  clergyable  felony,  but  that  he  should  also  be  liable 
to  a  greater  term  of  transportation  than  in  other  cases 
of  clergyable  felonies.  For  these  reasons  I  am  of  opi-> 
nion  with  the  rest  of  the  Court  that  this  indictment  is 
sufficient,  and  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


Doe,    on   the   Demise  of  Taggaut,   against  ^^^' 


Sarah  Butcher. 


> 


"PJECTMENT   brought  against  the   defendant,    a  Ejectment 

feme  sole,  who  before  trial  married  with  one  Duti"  sole  who  mar- 

gei/^  and  there  was  a  verdict  against  her  and  judgment  i^j  vtrdkt"* 

thereon  in  her  orin:inal  name.      And   afterwards  the  *n<^.J"<'E"™«n* 

^  against  her  by 

plaintiff  issued  an  habere  facias  possessionem,  and  also   ^^^  original 

*^  name :    Held 

a  fi.  &.  in  the  same  name.     Whereupon  a   rule   nisi   thit  it  was  re- 

,       .       ,  ^  ,  .  .11.-  1      .  gw'ar  ^  »»uc  an 

was  obtameu  ior  setting  the  writs  aside  tor  irregnhirity.    habere  facial 

possessionem, 
and  fi.  fa. 

Toddy  contended  that  the  writs  were  regular,  inas-   *p'"'^  ^^^  ^y 

•^  O         »  ^    the  same  name, 

much  as  they  pursued  the  iudjrment.     And  he  took  the  ^o"g*>  thefi.fa. 

^  wasinoperative« 

distinction,  that  if  it  had  been  intended  to  charge  the 
husband,  there  he  roust  first  have  been  made  a  party 
by  scire  facias;  but  it  is  not  necessary  to  join  him,  for 
the  execution  may  follow  the  judgment.  And  there- 
fore in  Cooper  v.  Hunchin  (a)  a  ca.  sa.  issued  against  the 
defendant  by  her  maiden  name,  who  married  after  in- 

terlocutory 
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1815.        terlocutory  judgment,  was  held  well  enough.      And 
'         Lawrence  3.  approved  of  the  case  oi  Doulev  v.  Wkitem 

Doe  d.  Tag-  '^^  Jf  Jf  » 

OART  Cro,  Jac,  323.     If  then  a  ca.  sa.  would  have  been  good 

Butcher,  against  the  defendant  by  her  original  name,  a  fortiori 
will  these  writs  be  good,  which  do  not  affect  her  person, 
and  particularly  an  habere  facias  possessionem  to  re- 
cover the  term,  which  is  affected  by  the  judgment. 

•    Espinassc,  contra,  took  the  difference  that  was  taken 
in  Penoyer  v.  Brace  (a),    that  "  where  a  new   person 
shall  become  chargeable  to  the  execution  of  a  judg- 
ment, who   was  not  party  to  the  judgment,  there  a 
scire  facias  ought  to  be  sued  against  him,  to  make  him 
party  to  the  judgment.**     And  here,  he  said,   if  this 
execution  were  well  issued,  the  effect  would  be  to  make 
the  husband  chargeable  in  respect  of  such  rights  as  he 
acquired  in  the  term  by  the  marriage,  and  also  in  re- 
spect of  his  goods,  for  the  wife  could  have  no  goods. 
As  to  the  cases  cited  e  contra,  they  were  cases  of  exe- 
cution  against  the  person  of  the  wife,  where  the  husband 
was  not  chargeable. 

Lord  Ellenborough  C.  J.  The  motion  is  made 
under  a  mistake ;  for  this  proceeding  is  not  with  a  view 
of  taking  any  thing  which  belongs  to  the  wife.  The 
plaintiff  has  recovered  in  the  ejectment,  because  she 
had  no  right  or  interest  in  the  premises.  And  unless 
.  she  can  by  marriage  convey  to  the  husband  what  she 
never  had,  there  is  still  no  interest  in  either  of  them. 
All  right  in  her  to  the  premises  is  disaffirmed  by  the 
judgment     And  as  to  the  fieri  facias,  it  is  wholly  in- 

(0)  Ld.  Rajm.  S45. 

operative, 
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curative,   inasmuch  as  she  has  ceased  to  have  any  1815. 

ffoods.     It  is  unnecessary  therefore  for  the  CoUrt  to  — 

f                                                  ^  Dot  d.  Tag- 

interfere.  gart 


against 
Butcher. 


Bayley  J.  It  would  be  irregular  under  the  fi.  fa. 
tb  take  the  goods  of  the  husband,  for  the  writ  is  only 
to  take  her  goods,  and  she  has  none. 

Per  Curiam^  Rule  discharged. 


Smailes  against  Wright.  pr^'^Z* 

T'WO  persons  submit  by  bond  to  the  arbitration  of  Submiwion  to 

-*-  1  11.  J        .!_•  J  two,  soasthcf 

two  others  named  as  arbitrators,  and  a  tnira  as  made  their 
umpire,  so  as  the  award  be  made  by  tl)e  arbitrators  on  5^^,^  ,  ^^ 
or  before  a  day  certain,  but  if  the  said  arbitrators  do  not  J^^y  ^j*^  J"[  j^^ 
by  the  time  aforesaid  make  their  award,  then  the  bond  the  time  aforc- 

*^  '  nid  make  their 

shall  not  be  avoided,  provided  the  umpire  make  his  «ward,  then  to 

in  umpire,  pro- 

award  on  or  before  a  subsequent  day.     The  arbitrators  vided  he  make 
made  no  award,  having  finally,  before  the  day  limited  before  a  tubte- 
for  making  their  award,  disagreed,  and  declared  that  JrWtriiors 
they  did  not  intend  te  make  any  award,  whereupon  af-  J"**'^  diiagrcc 
terwards  and  two  days  before  the  time  of  the  arbitrators  time  expires, 

•     J     ^1.  •  J     1-  •  A     J  and  declare 

expired,  the  umpire  made  his  umpirage.     And  upon  a  they  will  not 

rule  nisi  for  setting  aside  the  umpirage  upon  the  ground  ^Jd'JInd  ^^^ 

that  the  umpire  had  no  authority  to  make  it  until  after  ??^?"JJ^^  "^^  • 

the  day  limited  to  the  arbitrators  had  expired,  nmpira|;e  might 

be  made,  after 
the  final  dis- 

Richardson  shewed  cause,  and  contended  that  the  tfc^i^bkratorf, 
umpire  was  not  necessarily  prohibited  ex  parte  ante  JS^j'jhcm** 
from  making  his  umpirage  before  the  expiration  of  the  hid  expired, 
time  given  to  the  arbitrators,  but  the  meaning  of  the 
submission  was,  that  whenever  the  arbitrators  deter- 
mined 


Smailes 
Wright. 
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181  c.  mined  their  power,  whether  by  renouncing  it^  or  by 
suffering  th^  time  to  elapse,  the  umpire  should  have 
authority  to  proceed.  And  here  the  arbitrators  did 
renounce,  and  it  is  not  suggested  that  if  the  umpire 
had  waited  the  two  days  they  would  have  made  any 
award. 

Scarlett  and  HuUock  contra,  said,  the  arbitrators 
ought  to  have  had  their  full  time  allowed  them ;  that 
though  it  was  true  they  disagreed,  non  constat  they 
might  not  have  agreed  during  the  time ;  there  was  a 
locus  poenitentise  left  them.  And  therefore  the  intention 
of  the  parties  was,  that  the  jurisdiction  of  the  lu^pire 
should  not  commence  until  the  time  when  that  pf  the 
arbitrators  ceased.  And  if  that  were  9O9  the  renoimciiig 
of  the  arbitrators  could  not  give  the  umpire  jurisdictioD, 
because  unless  he  have  it  by  law  the  act  of  tjbe  parties 
will  not  give  it  him.  In  the  same  manner  as  if  the  ar^ 
bitrators  had,  with  the  consent  of  all  parties,  made  their 
award  the  day  after  their  time  expired,  yet  aochooiiient 
could  never  have  made  their  award  good^  because  by 
law  their  jiurisdiction  had  ceaaecL  60  here  the  ampire 
having  made  his  umpirage  before  his  jurisdiction  com* 
menced,  the  umpirage  could  not  be  mode  good,  even  sup* 
posing  the  parties  had  consented  to  it,  ^iriiich  tb^  haie 
not  In  MitcheU  v.  Harris{a)  it  is  said  by  SUt  G X 
that  if  the  umpire  be  named  in  the  submission,  he  can- 
not make  his  umpirage  before  the  time  given  to  the 
arbitrators  to  make  their  award  bus  expired. 

Lord  Ellenborouoh  C.  J.  If  the  arbitrators  had 
chosen  to  resume  their  authority  within  the  time,  and 

had 
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Wd  made  their  award,  it  mi^t  have  been  saidthat  here 
was  a  conflict  of  authorities;  but  they  renounced  their 
power,  fuid  also  announced  that  they  never  meant  to  re-  agahut 
sume  it,  and  they  kept  their  word.  They  might  have  had 
the  fill!  time  if  they  had  agreed,  but  are  we  to  put  such  a 
construction  upon  this  submission  as  that  if  they  finally 
disagreed  before  the  time,  the  rest  should  be  so  much 
waste  time?  If  they  finally  disagreed  and  determined 
their  power,  why  should  not  the  umpire  proceed  ?  It 
does  not  appear  to  me  that  any  inconvenience  could  re- 
sult from  it,  and  it  saved  a  waste  of  time.  The  thing 
has  been  done  by  an  lunpire  of  the  parties'  own  choos- 
ing, and  after  a  full  remtnciaticm  of  their  power  by  the 
arbitrators.  1  therefore  think  that  what  has  been  done 
is  within  the  authority  originally  intended  to  be  given 
to  the  umfHre;  his  umpirage  was  only  defeasible  in  the 
event  of  the  arbitrators  making  their  award  within  due 
time. 

Le  Blanc  J.  The  submission  gave  the  arbitrators 
so  much  time^  provided  they  agreed  and  went  on  to 
make  their  award ;  but  if  they  &iled  to  make  any  awardy 
then  to  the  umpire.  When,  therefore,  they  finally 
disagreed,  the  umpire  might  proceed ;  still  his  umpirage 
might  have  become  nugatory  if  within  the  time  the  ar- 
bitrators had  made  their  award. 

Bayx.ey  J.  Notwithstanding  what  was  said  by  Lord 
Holt  in  Mitchell  v.  Harris^  the  cases  seem  to  be  diflfer* 
ent.  In  one  case,  which  is  mentioned  by  Serjt  WiUiamt 
ixx  a  note  to  Cqppin  v.  Humardy  where  the  submission 
wi^  to  two,  so  as  they  made  their  award  on  or  be&re 
th#  ist  QfJidy^  and  if  not,  then  to  the  umpirage  of  a 

Vox.  IIL  P  p  third, 
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thirdf  80  as  he  made  it  on  or  before  the  2d  of  Jult/,  and 

the  arbitrators  made  no  award,  but  the  umpire  made 

his  umpirage   on  the    ist  of  Jiil^,   it  was   adjudged 

welL  {a) 

Rule  discharged. 

(a)  Ccrew.DorCt  Sir  T.  Jones,  167.     S.  C.  %  Show.  164'      %  H'tnu 
Semnd,  I33..t. 


FrUay, 
ftk  loth. 


Taylor  and  Another,  Assignees  of  Walsh,  a 

■ 

Bankrupt,  against  Sir  Tho.  Plumeb. 


Where  a  draft 
for  money 
was  entnifted 
to  a  broker  to 
buy  exchequer 
bills  for  his 
principal,  and 
the  broker 
received  the 


npROVER  for  the  certificates  or  securities  for  50 
shares  in  the  bank  of  the  United  States  of  America^ 
and  for  the  certificates  or  securities  for  certain  sums  in 
the  3  per  cent«  funded  stock  of  the  United  States,  and 
the  powers  of  attorney  respectively  relating  thereto^  and 

ir°"2d*i"**b"***  *'^  ^^^  certain  bullion,  viz.  7 1  doubloons  and  a  half, 
purchasing         pjea,  ^neral  issue.     At  the  trial  before  Lord  Elkn^ 

American  stock 

and  bullion,        boTOugk  C.  J.,  at  the  Londoti  sittings  after  Michaeimas 

intending  to  •■.i»ii..«.« 

abscond  with  term  1813,  there  was  a  verdict  tor  the  piamtiro,  da- 

!^««-/vf°and  mages  10,459/.  185.  6rf.  in  respect  of  the  securities,  and 

luc^Xbl"^*^  3^^'*  ^"  ^^P^t  ®^*^  bullion,  separately,  subject  to  the 

was  taken  be-  opinion  of  the  Court  upon  a  case  reserved,  which  stated 

fore  he  quieted        *^  r  » 

England,  and      the  plaintifis  to  be  the  assignees  of  Walsh  under  a  com- 

thereupon  sur» 

rendered  to  the   mission  of  bankruptcy  of  the  loth  of  December  181 1. 
Mcurit'ics  for        Walsk  was  a  stock-broker,  who  had  occasionally  been 

the  Americam 

stock  and  the 

bullion,  who 

sold  the  whole 

and  received 

the  proceeds  * 

Held  that  the 

principal  was 

entitled  to 

withhold  the  proceeds  from  the  asiiEnees  of  the  broker*  who  became  biDknipt  oil' the  day 

on  which  he  so  recciTcd  and  misapplied  the  money. 

omsulted 


employed  by  the  defendant  for  some  time  before  181K 
In  August  of  that  year  the  defendant,  expecting  to  have 
occasion  for  a  large  sum  of  money  at  Michaelmas  to 
pay  for  an  estate  which  he  had  contracted  to  purchase. 


IN  THE  Fifty-fifth  Year  of'GEORGE  III.  5C3 

consulted  fValsk  on  the  propriety  of  selling  out  stock         1815. 
to  provide  for  such  payment,  and  desired  him  to  inform 
bim  when  he^   fVais/iy  thougiit  it  jvould  be  most  expe-        tgatMst 
dient  to  do  so.     In  November^  the  title  to  the  estate 
not  having  been  then  completed,   Walsh,  thinking  the 
funds  likely  to  fall,  recommended  to  the  defendant  to 
sell  out  stock,  being  principally  in.  a  fund  which  is  re- 
gularly shut  from  the  beginning  of  December*  till  about 
the  7th  oijamuiry:  and   the  defendant  having  con- 
sidered the  matter,  on  the  28th  oi  November  sent  Walsh 
orders  to  sell.     Sales  were  accordingly  effected  by  Wakh 
OS  broker  on  the  29th  to  the  amount  of  21,774/.  51. 
sterling,  the  transfers  to  be  made  and  the  money  to  be 
paid  on  the  4th  oi  December.     On  the  4^h  the  stock 
was  transferred  by  tiie  defendant,  and  the  price  was 
received  by  Walsh,  who  on  the  same  day  paid  21,500/*, 
part  of  the  said  price,  into  tlie  hands  of  Messrs.  Gos» 
linfrs  and  Co.,  the  defendant's  bankers,  to  the  defend- 
aiit*s  account,  and  saw  the  defendant  and  informed  him 
of  it.     The  defendant  proposed  to  Wahh  to  invest  the 
money  in  exchequer  bills  until  it  should  be  wanted  to 
pay  for  the  estate^  and  in  the  evening  desired  him  to 
call  the  following  day  for  a  draft  in  order  that  he,  as 
tirokcr,  might  buy  exchequer  bills  for  the  defendant. 
Accordingly  on  the  next  day,  the  5  th,  about  1 1  o'clock 
in  the  forenoon,  Walsh  called,  when  the  defendant  said 
1)0  had  more  money  at  his  bankers  than  he  wished  to 
keep  unemployed,  and  gave  him  a  draft  upon  Goslings 
for  22,200/.,  which  he  directed  him  to  lay  out  for  him 
in  the  purchase  of  exchequer  bills,  to  be  delivered  on 
the  same  day  to  him,  the  defendant,  or  his  bankers. 
The  defendant  did  not  authorize  Walsh,  nor  was  Wakh 
in  any  manner  ^thorized  to  apply  the  draft  or  money 
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1815.        to  be  received  for  it,  to  any  other  purpose,  nor  had  the 

/,  defendant  any  reason  to  expect  or  apprehend  that  it 

^oiMst        would  be  applied  to  any  other  purpose.     JVakh  went 

pill  M  *  m 

to  GoslingSj  received  the  amount  of  the  draft  from  them 
in  22  Bank  of  England  notes  of  icoo/.  each,  and  one 
for  200/.,  but  purchased  exchequer  bills  to  the  amount 
of  6500Z.  only,  having  bought  tliem  in  the  usual  course 
of  business,  and  he  lodged  them  at  Goslings  on  the 
defendant's  account.  About  four  in  the  afternoon  he 
called  on  the  defendant  and  told  him  that  he  had 
lodged  the  6500/.  exchequer  bills  at  Goslings^  and  that 
he  had  agreed  for  the  remainder  of  the  intended  pur- 
chase of  exchequer  bills  to  be  delivered  at  a  future  day, 
and  had  therefore  left  a  sum,  which  he  named  (being 
an  even  sum  nearly  corresponding  with  the  difierence 
of  the  22,200/.)  to  his  account  at  Goslings.  But  the 
fact  was  not  so;  on  the  contrary,  Walsh  being  ruined 
in  his  circumstances,  xmd  completely  insolvent,  had, 
between  the  time  of  the  sale  of  the  defendant's  stock 
and  the  time  when  he  received  the  price  of  it,  conceived 
an  intention  of  absconding  with  the  money  when  it 
should  come  to  his  hands,  and  with  that  view,  on  the 
2d  of  December,  had  given  orders  for  the  purchase  of 
the  American  shares,  stock,  and  bullion  in  question,  in 
order  to  take  them  with  him  abroad,  having  no  means 
of  paying  for  the  American  shares  and  stock  but  oat  of 
the  money  he  exfiected  to  receive  belonging  to  the  de- 
fendant, nor  any  money  of  his  own  to  pay  for  the 
bullion,  though  he  might  have  acquired  money  ibr  that, 
but  intending  to  pay  for  that  alao  out  of  the  ddend- 
y  ant's  money.  U  Accordingly,  after  receiving  the  draft  at 
Goslings,  he  went  immediately  from  thence  to  the  jhu^ 
rican  stock  brokers  in  the  dty^  received  the  certificate^ 

and 
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atnd  paid  for  them  with   i  r  of  the  identical  Baak.  of        rffi5, 
Efigland  notes  of  iooo/«  each,  which  he  had  just  re-  ' 

ceived,  taking  back  from  the  broker  to  whom  he  paid.        „ahui 
them  the  difference  of  540/.  i  s.  6d.    The  same  morning; 
he  delivered  to  his  brother-in-law  another  of  the  1000/. 
bank-notes,   and  received  from  his  brother-in-law  in 
exchange,  a  draft,  of  the  firm  in  which  he  is  a  partner, 
on  their  bankers  for  500/.,  and  another  draft  for  loo/., 
leaving  the  remainder  in  his  brother-in-law's  hands,  and 
with  the  500/.  draft  he  paid  for  the  bullion,  receiving 
the  difference  from  the  goldsmith  who  furnished  iL 
IVIalsh  had  a  dwelling-house  at  Hackney^  where  he  re- 
sided with  his  wife  and  family,  and  also  a  counting- 
house  in  L/mdoTiy  where   he  carried  on  his  business. 
About  nine  in  the  morning  of  the  5  th  he  left  his  dwell- 
ing-hoQsc,  taking  with  him  cloaths  and  other  necessaries 
for  his  journey,  intending  not  to  return,  but  to  leave 
London  in  the  evening  by  the  mail-coach,  in  which  he 
had  taken  a  place  on  the  3d  or  4th,  and  to  proceed  im- 
mediately to  Falmouthy   and  from  thence  by  the  first 
packet  to  Lisbany  and  so  to  Narlh  America.     He  left 
Z/mdon  accordingly  by  the  mail-coach,  taking  with  him 
the  securities  and  bullion  in  question.     He  was  pur*^ 
sued  by  the  defendant's  attorney  and  a  police  officer  bjr 
the  defendant's  desire,  the  attorney  havuig  a  general 
authority  to  act  for  the  defendant,  but  no  particular 
directions,  and  on  the  9th  they  overtook  fValsh  whilst 
he  was  waiting  at  Falmouth  for  the  packet's  putting  ta 
sea,  and  he  then  surrendered  up  the  property  in  ques- 
tion to  the  attorney  for  the  purpose  of  being  assigned 
over  to  the  defendant,  and  in  the  course  of  that  day 
executed  a  deed,  yrhich  was.  prepared  by  the  attorney's 
order,  assigning  the  property  to  the  defendant  in  trust 

Pp  3  ^^ 


Tatlor 


BfcVMIE 


CASES  IN  HILARY  TERM 

to  sell  and  pay  himself  a  debt  of  15,5002.  (being  about 
the  diflFerence  between' the  price  of  the  65  oo^  exchequer 
aj^ahst        ^ills  and  the  22,200/.),  also  a  bond  to  the  defendant  in 
the  penalty  of  3 1,000/.,  conditioned  for  the  payment  by 
him  of  15,500/.,  and  interest  at  5  per  cent,  and  a  war- 
rant of  attorney  for  confessing  a  judgment  npon  snch 
bond,  which  were  also  prepared  by  the  attorney  at  the 
same  time,  and  after  being  executed,  were  delivered  to 
him,  the  attorney  and  the  police  officer  witnessing  the 
same.     They  all  returned  to  Lofidon^  when  WaUk  was 
carried  before  a  magistrate,  and  afterwards  indicted  for 
felony,  tried,  and  fodnd  guilty,  subject  to  the  qpinion 
of  the  Judges,  but  was  afterwards  pardoned  without  any 
judgment  having  been  pronounced  (a).     The  case  also 
stated  that  the  act  of  bankruptcy  was  committed  on  the 
5th  of  December^  that  Walshes  advice  to  the  defendant 
to  sell  out  his  stock  was  given  bona  fide,  and  no  false 
pretence  or  imposition  was  used  to  obtain  the  defend- 
ant's draft  upon  Messrs.  Goslings^  or  the  possession  of 
the  money  which  he  afterwards  received  and  misapplied, 
and  that  the  property  in  question,  which  was  surren- 
dered by  Walsh  to  the  attorney,  was  delivered  up  by 
the  attorney  to  the  defendant,  of  whom  the  plaintifib 
demanded  it,  but  the  defendant  refused  to  deliver  any 
of  it,  and  sold  the  whole  and  received  the  proceeds. 
The  question  for  the  opinion  of  the  Court  is,  Whetlier 
the  plainti£&  are  entitled  wholly,  or  in  part,  to  recover: 
if  they  are,  the  verdict  is  to  be  entered  accordingly ;  if 
not,  a  nonsuit  to  be  entered. 

Marryaty  for  the  plaintifis  in  the  last  term,  argued 
that  the  defendant  had  not  any  lien  upon  the  property 

(tf)  Sec4T«r«/.  158. 
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in  question,  as  against  the  plaintiJSsy  the  assigneei  of        1815. 
Walsh,  and  therefore  was  not  entitled  to  withhold  the       _ 
proceeds  from  them.     He  admkted  th^  specific  pro-         h"*^ 

PjLQlCSlU 

perty  in  the  possession  of  an  agent)  who  becoiDCS 
bankrupt^  which  was  entrusted  to  him  £»r  a  special  pap- 
pose, belongs  to  the  principal,  and  not  to  the  repre- 
sentatives of  the  bankrupt  agent;  also  that  where  the 
property  is  not  the  sam^  but  has  been  acquired  by  the 
bankrupt  in  lieu  of  the  trust  property,  and  in  pur- 
suance of  the  trust,  the  same  rule  applies  to  it,  provided 
such  property  is  capable  of  being  ascertained.  80  he  said 
is^the  rule  also  between  a  trustee  or  his  executors  after 
his   decease,   and  cestui  que  trust,    and  Burdett  v.  • 

Willet{a)j  Ex  parte  Chion  {6%  and  ff^jffal  y.  Smi^ 
tiers  (c),  all  come  within  one  or  other  of  thoae  rules* 
But  he  took  this  distinction,  that  where  the  propertj 
has  been  tortiously  acquired  by  the  agent  in  firaud  of 
the  trust,  there  the  lien  of  the  principal  is  at  an  end, 
because  he  cannot  for  bis  own  private  advantage,  and 
to  the  prejudice  of  all  the  other  creditors,  aver  what  has 
been  done  in  firaud  of  his  trust  to  have  been  done  in 
execution  of  it  And  upon  this  distinction  he  founded 
the  argument  for  the  plaintiffi ;  jK>r  here  he  said  it  was 
plain  that  the  property  which  the  defendant  claimed 
to  retain  was  property  which  Walsh  had  acquired  by 
conversion  of  the  trust-properQr  to  his  own  use  in  con- 
travention of  the  purposes  bf  his  tru«t.  Wherefore  it 
shall  not  remain  to  the  defendaoti  but  shall  pass  by  the 
assignment,  like  the  rest  of  the  bankrupt'^  property,  to 
the  general  body  of  creditors  (d).    In  like  manner  a 

(a)  %  Fern  638.  {h)  3  f-  »''.i87-  «•  A.  (r)  la  r«.  1 19.  • 

(</)  Cooke*%  Sank.  Lrw.  391.  ^  seq,  6th  edit. 
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i8i5«       court  of  equity  has  refused  to  extend  the  lien  to  lands 
Y  purchased  by  the  misapplication  of  trust-money)  Cox  t. 

4gtthut         Bateman  {a) ;  or  to  any  lands  purchased  by  a  trustee, 
where  it  is  not  clear  that  they  were  purchased  in  exe- 
cution of  his  trust,  Perry  \.  Phelips  {b).     So  that  in 
equity  the  distmction  is  plain ;  where  the  estate  is  pur- 
chased in  execution  of  the  trust,  the  Court  will  hold  it 
subject  to  the  trust,  but  where  the  purchase  is  a  breach 
of  the  trust,  cestui  que  trust  stands  merely  as  a  simple 
contract  creditor,  the  estate  purchased  not  being  sut^ect 
to  the  trust.     If,  as  the  defendant  would  have  it,  a  prin- 
cipal may  follow  the  property  entrusted  by  him  to  his 
agent  for  a  special  purpose,  through  all  the  changes 
which  it  may  undergo  in  the  hands  of  the  agent  widi- 
out  regard  to  the  object  of  his  trust,  to  what  confusioi^ 
would  it  lead.    According  to  that,  if  A»  entrust  his 
agent  with  money  to  purchase  a  horsey  and  the  agents 
instead  of  purchasing  ahorse^  purchase  a  carriage,  A* 
shall  have  the  carriage.     Or  if  in  this  case  WaUh  had 
exchanged  the  bank-notes  in  part  for  goods,  and  ia 
part  for  other  monies,  and  with  those  other  monies  had 
purchased  bullion,  or  a  shop  with  the  stock  in  trade, 
and  commenced  trader,  the  defendant  would  have  beoi 
entitled  not  only  to  the  various  articles  purchased  with 
the  bank-notes  and  monies,  but  also  to  th^  shop  and  stock 
in  trade^  together  with  all  the  credits  arising  from  the 
trade.     Such  a  doctrine  would  lead  to  great  practical 
inconvenience,  whereas  the  rule  is  simple  and  conve* 
venient,   that  so  long  only  as  the  property  remains 
identically  the  same,  or  subsists  in  a  form  consistent 
with  the  trusty  it  shall  enure  to  the  benefit  of  the  prin* 

(«)  a  Ves.  19.  (*)  4  r«.  X08. 
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cipal.    And  there  is  reason  as  well  as  convenience  in        18 15. 
so  limiting  the  rule;  for  as  the  principal  would  not  be 
bound  to  take  the  property,  if  purchased  by  the  agent        t^ehui 
in  violation  of  the  trust,  so  it  U  only  so  long  as  he 
would  be  bound  to  accept  it,  that  he  can  reasonabty 
call  it  hit  own.     In  Scott  v.  Surmdn  (a)  the  iactor  acted 
in  pursuance  of  his  trust  when  he  took  the  notes  in 
payment  of  the  goods  sold  by  him  for  his  principal, 
and  therefore  the  notes  might  well  be  deemed  the  pro- 
perty of  the  principal  consistently  with  the  distinction 
already  taken.    The  same  may  be  said  of  Gladstone  v. 
Hodmen  {b) ;  for  the  bills  were  the  identical  bills  which 
had  been  delivered  to  the  bankrupt,  and  the  bank-notes 
were  part  of  the  proceeds  of  one  of  the  bills  which  had 
been  exchanged  by  the  bankrupt  in  pursuance  of  his 
authority.     And  besides,  the  main  distinction  of  that 
case  is,  that  the  bills  were  originally  obtained  by  th^ 
bankrupt  by  a  criminal  fraud,  indictable^  and  punish- 
able with  transportation ;  whereas  here  all  fraud  in  the 
obtaining  of  the  draft  or  money  is  distinctly  n^tived, 
and  it  does  not  appear  that  WaUi  has  been  guilty  of 
any  indictable  offence.      Under  these  circumstances 
could  the  defendant  have  maintained  trover  for  the  pro- 
party,  if  it  had  been  withheld  from  him?    If  he  could 
not,  the  circumstance  of  Walsh*%  having  surrendered 
the  property  to  him  will  not  vary  his  rights,  nor  can  the 
defendant,    by  accepting  the  farther  securities  from 
WdUh^  be  conridered  as  having  waved  the  tort  and  con- 
firmed Walsffs  acts. 

Abbott^  contra,  denied  the  distinction  taken  on  the 
Other  side^  contending  that  the  rule  was  general,  that 

(u)  iri//f J,  400.  {h)  ^ff/f,vcl.i.jt7. 

nothing 
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1 8 1 5 .  nothing  passed  by  the  assignment  but  what  was  in  equity, 
"     ''        as  well  as  law,  the  property  of  the  bankrupt*     Accord- 

aj^ainst  ingly  fVUles  C.  J.  in  Scott  v.  Surman  (a)»  declared  that 
^'  his  notion  was  that  the  assignees  are  not  to  be  consi* 
dered  as  general  assignees  of  all  the  real  and  personal 
estate  of  which  the  bankrupt  was  seised  and  possessed, 
as  heirs  and  executors  are  of  the  estates  of  their  an- 
cestors  and  testators,  but  that  nothing  vests  in  them 
even  at  law,  but  such  real  and  personal  estate  of  the 
bankrupt  in  which  he  had  the  equitable  as  well  as  legal 
interest."  Upon  this  principle  the  Court  took  notice 
in  IVinch  v.  Keeley  (i),  that  the  debt,  though  in  point 
of  law  due  to  the  bankrupt  was  subject  to  a  trusty  and 
therefore  did  not  pass  to  his  assignees,  but  migbt  be 
recovered  to  the  use  of  the  assignee  of  the  debt*  And 
the  same  principle  governed  Gladstone  v.  Hadwen* 
And  tlie  better  reason  why  equity  would  not  inter&re 
in  Cox  V.  Bataiian  and  Peny  v.  Fhelips  seema  to  be^ 
because  it  did  not  ai)pear  the  lands  were  purphi^sed  with 
the  trust  money ;  besides,  in  Cox  v.  Baieman  the  lands 
were  in  Ireland.  But  Lane  v.  Dighton  (r),  Balgney  v. 
Hamilton  {d)^  Wilson  v.  Foreman  {e)^  all  shew  that  if 
trustnnoney  be  misapplied  in  the  purchase  of  land,  a 
court  of  equity  will  follow  it  in  the  bands  of  the  pur- 
chaser. So  equity  will  follow  goods  in  the  hands  of  a 
&ctor,  in  behalf  of  him  who  employed  the  factor,  thop^^ 
the  goods  were  purchased  not  in  pursuance  of  the  fiictor^s 
authority,  JVhitecomb  y.  Jacob  {/);  and  in  Ex  parte 
Sat/ers  (g),  a  principal  was  held  entitled  to  follow  biUs 
in  the  hands  of  his  factor,  though  such  hills  were  not 

(a\  miles,  40i,  (b)  1  r.i?.  61^  W  AmU.4109. 

(d)  Cited  ibid.  414.         [e)  Dick.  593.  (/)  Salk,  i6a 

(X)  5  ^«.  169. 
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shewn  to  be  part  of  the  proceeds  of  the  bills  remitted         x8i5* 
by  him  to  the  factor^    From  all  which  it  appears  that       _ 
the  true  distinction  is  not  whether  the  property  in  the       jgMnst 
hands  of  the  factor  is  such  as  has  been  acquired  by  him 
in  pursuance  of  his  trust,  but  whether  it  can  be  specifi- 
cally distinguished  and  ascertained  to  belong  to  the 
principal,  and  not  to 'the  bankrupt  (a).     Accordingly 
Lord  Mansfield^  in  Miller  v.  Race  (6),  finds  fault  with 
the  reason  given  fi>r  the  position,  that  money  cannot  be 
followed,  Tiz.  because  it  has  no  ear-mark ;  adding,  that 
*^  the  true  reason  is  on  account  <tf  the  currency  of  it,  it 
cannot  be  recovered  t^ier  it  baa  passed  in  curreruyi^ 
and  BvUer  J.  adopts  the  same  distinction  in  Bex  v.  Mg- 
ginkm  {c\  when  he  says,  **  that  if  the  sum  of  money 
in  question  had  been  kept  by  itself  the  bankrupt's  as* 
signees  could  not  have  touched  it."    As  to  the  argu- 
ment that  where  the  property  has  been  tortiously  ac* 
quired  by  the  factor  the  principal  canAot  affirm  such 
tortious  act,  it  is  contrary  to  what  is  laid  down  by 
tViUes  C.  J.  in  ScM  v.  Surman  (^),  for  according  to 
him,  *^  a  man  may  in  many  cases  either  consider  an* 
other  as  a  wrongdoer  or  as  a  receiver  of  money  to  his 
use^  as  he  thinks  best  and  most  for  his  advantage;'* 
and  therefore  he  supposes  the  case  of  a  factor  selling 
contrary  to  his  authority,  and  says,  '^  even  in  that  case 
the  owner  may  come  either  against  the  vendee  or  the 
factor  at  his  election,  and  may  choose  to  confirm  the 
sale."    And  upon  the  same  principle  it  is  that  often- 
times an  action  for  money  had  and  received  is  main- 
tained instead  of  trover;  from  which  no  inconvenience 
can  result,  so  kmg  as  the  owner  is  bound  to  trace  and 

(a)  Per  Lord  MansfteU,  3  Burr.  1369.  (^)  I  Smr.  457. 

(f )  1  r.  ^.  369.        {d)  Hrme$,  407. 

ascertain 
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1815.        ascertain  the  property  to  be  his,  and  the  rights  df  third 

persons  do  not  intervene.     As  to  the  observation  made 

aiaifni  upon  Gladstone  v.  Hadwen  that  there  the  transaction 
originated  in  fraud,  whereas  here  was  no  fraud  in  the 
coitfmencement,  that  can  make  no  difference,  if  it  ap- 
pear that  the  property  was  converted  by  fraud ;  nor  in 
this  case  is  it  to  be  assumed  that  the  fraud  is  not  in- 
dictable, because  it  is  not  indictable  as  a  felony.  But 
independently  of  any  fraud,  the  defendant  is  entitled  to 
retain  if  these  positions  be  well  founded ;  viz.  that  a 
party  has  a  right  to  the  produce  of  his  money  which 
has  been  misapplied  by  his  agent,  so  long  as  such  pro- 
duce remains  in  the  hands  of  the  agent,  and  is  capable 
of  being  ascertained  ;  and  that  he  has  the  same  right 
against  the  assignees  of  the  agent  who  becomes  bank- 
rupt ;  and  consequently  that  if  he  possess  himself  of 
such  produce  he  has  a  right  to  withhold  it  from  the 
assignees*  {a) 

Marryat^  in  reply,  said  that  Whitecomb  ▼•  Jacobs  as 
it  stood  iipon  the  report,  and  unless  it  could  be  ex- 
plained thus,  that  the  money  was  nested  in  other  goods 
by  the  fitctor  for  his  employer^  in  which  case  it  would 
come  within  the  rule  agreed  to  on  all  hands,  was  of 
doubtful  authority,  and  had  been  so  treated,  subject  only 
to  this  explanation,  by  several  text  writers,  and  that  he 
had  searched  at  the  Register  Office  for  the  decree 
without  success.     And  as  to  ex  parte  Setyers^  that  all 

(a)  Ahktt  madt  another  point  as  to  the  time  of  the  act  of  bank* 
ruptcy,  in  order  to  shew  that  it  was  previous  to  tiie  conversion  of  the 
money,  vtz.  that  IVaUk  committed  an  act  of  bankropiqr  when  be  kfl 
his  dwelling-house  at  Heuknty^  in  the  morning  of  the  5th,  with  the 
intent  stated  in  the  case.  But  he  abandoned  that  point,  feeling  sa 
strong  opon  the  gencril  point. 

that 
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Ibat  was  there  done  was  in  execution  .of  the  &ctor*s        1815. 
authority ;  and  in  Lane  v.  Dighton  there  was  eviclcjxie  ' 

in  the  party's  hand-writing  that  the  trust  stocks  had        ngai„st 
been  sold,  and  the  money  laid  out  from  time  to  time  in 
the  purdiase  of  the  land,  and  nothing  to  shew  that  it 
was  not  in  pursuance  of  the  trust. 

At  the  conclusion  Lord  EUenborough  C  J.,  after  ob*. 
serving  that  the  case  had  been  well  argued,  said  that 
from  its  importance,  and  considering  the  grounds  on 
which  the  argument  had  been  founded,  it  was  fit  that 
the  Court  should  look  into  iu  That  he  had  been 
unable  to  find  any  authority  for  the  position  that  so 
long  as  the  property  is  such  as  has  been  substituted  by 
the  agent  in  execution  «f  his  authority,  the  principal  ia 
entitled  to  it;  but  that  the  right  of  the  principal  ends 
whenever  the  deviation  of  the  agenVa  authority  begins. 
That  if  there  had  been  any  case  which  had  determined 
that  to  be  the  dividing  point,  it  would  have  been  very 
material  to  have  shewn  it 

To  which  Marryat  answered,  that  he  did  not  put  it 
as  the  point  established  negatively  by  any  case^  but  only 
that  none  of  the  cases  had  afiirmed  the  right  of  the 
principal  farther  than  that  point. 

Cur.  adv.  vuU. 

Lord  Ellenborougu  C.  J.  on  this  day  delivered 
the  judgment  of  the  Court.  After  stating  the  case, 
His  Lordship  said.  The  plaintiff  in  this  case  is  not  en- 
titled to  recover  if  the  defendant  has  succeeded  in  mainr 

m 

taining  these  propositions  in  point  of  law,  viz.  that  the 
property  of  a  principal  entrusted  by  him  to  hii  &ctor 

for 
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1815.        for  any  special  purpose  belongs  to  the  principal,  nol- 
^  withstanding  any  change  which  that  property  may  ha^c 

^guiust  undergone  in  point  of  form,  so  long  as  such  property  is 
capable  of  being  identified,  and  distinguished  fzx>ni  all 
other  propertj*.  And,  secondly,  that  all  property  Aus 
circumstanced  is  equally  recoverable  from  the  ass^ecs 
of  the  factor,  in  the  event  of  his  becoming  a  bankrupt, 
as  it  was  from  the  factor  himself  before  his  bankruptcy. 
«  And,  indeed,  upon  a  view  of  the  authorities,  and  con- 
sideration of  the  arguments,  it  should  seem  that  if  the 
property  in  its  original  state  and  form  was  covered  with 
a  trust  in  favour  of  the  principal,  no  change  of  that 
state  and  form  can  divest  it  of  such  trust,  or  give  the 
factor,  or  those  who  represent  him  in  right,  any  other 
more  valid  claim  in  respect  to  it,  than  they  respective!}' 
had  before  such  change.  An  abuse  of  trust  can  confer 
no  rights  on  the  party  abusing  it,  nor  on  those  who 
claim  in  privity  witli  him.  The  argument  which  has 
been  advuncal  in  favour  of  the  plaintiff,  that  the  pro- 
perty of  the  principal  continues  only  so  long  as  the 
authority  of  the  principal  is  pursued  in  re^sect  to  the 
order  and  disposition  of  it,  and  that  it  ceases  when  the 
property  is  tortiously  converted  into  another  form  for 
•  the  use  of  tlie  factor  himself,  is  mischievous  in  principle, 
and  supported  by  no  authorities  of  law.  And  the  po- 
sition which  was  held  out  in  argument  on  the  part  of 
the  plaintifis,  as  being  the  untenable  result  of  the  argu- 
ments on  the  part  of  the  defendant,  is  no  doubt  a  result 
deducible  from  those  arguments:  but  unless  it  be  s 
result  at  variance  with  the  law,  the  plaintiffi  are  not  at 
that  account  entitled  to  recover*  The  contention  on 
the  part  of  the  defendant  was  represented  by  the  plain- 
tifls'  counsel  as  pushed  to  what  he  conceived  to  be  an 
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extravagant  length,  *in  the  defendant's  coui^sel  beint; 
obliged  to  contend,  that   "  if  h.  is  tftisted  by  B.  trfVA 
money  to  jmrchase  a  horse  for  Jiim^  and  he  purchases  a 
carriage  with  that  money^  that  B.  is  entitled  to  the  car- 
riage."    And,  indeed,  if  he  be  not  so  entitled,  the  case 
on  the  part  of  the  defendant  appears  to  be  hardly  sus- 
tainable in  argument.     It  makes  no  diiforence  in  reason 
or  law  into  what  other  form,  different  from  the  origi- 
nal, the  change  may  have  been  made,  whether  it  be 
into  that  of  promissory  notes  for  the  security  of  the 
money  which  was  produced  by  the  sale  of  the  goods  of 
the  principal,  as  in  Scott  v.  Surman,  IVilles^  400.,  or  into 
othei  merchandize,  as  in  Whitecomb  v.  Jacob,  Salk.  i6o., 
for  tho'product  of  or  substitute  for  the  original  thmg  still  T 
follows  the  nature  of  the  thing  itself  as  long  as  it  can  be 
ascertained  to  be  such,  and  the  right  only  ceases  when 
the  means  of  ascertainment  fail,    which   is  the  case 
when  the  subgect  is  turned  Into  money,  and  mixed  and  , 
confounded  in  a  general  mass  of  the  same  description.  •^ 
The  difficulty  which  arises  in  such  a  case  is  a  difficulty  • 
of  &ct  and  not  of  law,  and  the  dictum  that  money  has 
no  car-mark  must  be  understood  in  the  same  way;  i.e.  • 
as  predicated  only  of  an  undivided  and  undistinguish- 
able  mass  of  current  money.     But  money  in  a  bag,  or 
otherwise  kept  apart  from  other  money,  guineas,  or 
other  coin  marked  (if  the  fact  were  so)  for  the  pur- 
pose of  being  distinguished,  are  so  far  ear-marked  as 
to  fall  within  the  rule  on  this  subject,  which  applies  to 
every  other  description  of  personal  property  whilst  it 
^remains,  (as  the  property  in  question  did,)  in  the  hands 
of  the  &ctor,  or  his  general  legal  representatives.    That 
trust  property  in  the  possession  of  a  factor  empowered 
to  dispose  of  it  Ibr  his  principid  does  npt  pass  to  his 

assignees 
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iSij.  '•      anignees  under  the  ttat.  Jac^  1.  upon  hi§  beoonmigd 
""'*""*        baokrapty  was  estaUisbed  in  the  iMise  cfL*Ap0iirew,^'Le 

Tat  LOR 

nqfMJui  PUusirUrj  first  tried  before  Lord  /feft  at  nisi  prim  itt 
1706, -and  afterwards  so  aii^adged  upon  a  case  made  fcr 
tlie  Gpixuon  of  the  Court  of  Kin^s  Beneb*  Tlie  same 
point  was  held  by  Lord  Cemper  in  Qfpeman^.  OeSkmif 
ii'./f»5.32o.  And  in  Wkiteccmb  yr*Jac€t^  in  Chan* 
oary,  IVin.  9  Arm.  Salk.  i6o.»  the  doctrine  was  caitied 
iiurther,  and  to  an  extent  which  faliy  comprehends  the 
present  case.  Tliere^  a  &ctor  entrusted  with  the  dis« 
posal  of  merchandiaBe  for  his  principal,  sold  t^  reoeifed 
the  moneyy  and,  instead  of  paying- the  ihotiey'to  bb 
(Mpincipalft  vested  the  produce  in  other  goods^  -and  4ni 
indd)ted  in  debts  of  a  higlier  nature.  Thare  it  wis 
held  that  those  goods  should  be  tahen  as  the  nierchatit% 
estate^  and  not  the  factor's;  and  tbo«^^hait  WBS^not 
the  case  of  a  &ctor  becoming  a  bankrupt^  y^t  it 
uodiiGerence  whether  the  person  daimingp-ta 
the  factor  was  his  executor  or  administralory  or  Us 
assignee;  except  only  as  far  as  the  case  might  be 
affected  by  the  stat*  Jac.  i.,  and  which  it  cannot  be,  if 
the  factor  bankrupt  had  the  order  and  disposition  of 
the  property  entrusted  to  him  in  the  character  of  fiKrlsr 
only,  and  not  as  owner:  for  that  point  the  mbove><ilBd 
cases  of  VAposh-e  v.  Le  PUmtHer  and  Copenmn  ▼•  <jM- 
lanty  are  authorities.  Some  doubt  was  attempted*  to  be 
thrown  upon  the  authority  of  the  case  of  WkiPeeomk  %. 
Jaecbi  Salk*  160^  in  the  argimient  -by  the  fsMnfiW 
counsel  ^  but  that  case  is  expressly  re&rred*-l»  ^-  liOid 
C  J.  IViUes  as  an  authority  in  law,  and  recognuad-ily 
liim  as  soob  in  his  judgment  in  8cM  v.  iSHrMai^  hfefijtt 
refierred  to.  In  the  case  of  ii^d/^T.  1W%  f  AA^  171. 
Mt.  Justioe  Aowstf^  (who^  togetbar  wtA  Lofd  C  Aljr 

u  and 
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wd  Lord  C.  B.  Parker  assisted  the  Chancellor  Lord        1815. 


Tatlmi 


Hardwicke  in  the  judgment  upon  that  occarion)  is 
ported  to  have  cited  the  case  of  Whitecomb  ▼•  Jacob  as  it        t^ahm 
is  given  us  in  SdUc.  i6i.,  as  well  as  that  oiScM  v«  Smt- 
wum  before  Lord  C.  J.  WiUes^  (though  be  ciles»  or  the 
reporter  Atkim  represents  him  as  citing,  the  bitter  by 
the  mistaken  name  of  Salmon  v.  Seott).     And  Losd 
C.  J.  Lee  recognizes  the  general  principle  that  things 
arising  from  the  sale  of  other  things  <<  follow  the  nature 
of  the  goods  themselves,"  and  be  adds,  <^  Mr.  Justice 
Burnett  has  cited  cases  to  shew  that  th^  are  so  where 
the  thing  can  be  discovered."    The  cases  cited  by  Mr. 
Justice  Burnett  were  the  very  cases  of  WhiieeowA  v. 
Jacobs  (in  reject  to  which  the  doubt  has  been  sug- 
gested to  us),  and  the  case  of  Scoit  v.  Surman  befere 
Lord  C.  J.  Willes*  Thecases  were  cited  I7  Mr.  Justice 
Bumettf  I  Ati.  172.  A.D.  1749*  in  these  terms:  **  Sup- 
pose goods  are  consigned  to  a  factor,  who  sdls  them 
and  breaks,  the  merchant  for  the  money  mUst  oMne  in 
as  a  creditor  under  the  commission ;  but  if  the  numef  is 
laid  otd  in  other  goods^  these  gooda  will  not  be  sulgect  i9 
the  banhng^tt^  1  Salt.  160.    Suppose^  instead  of  sell- 
ing the  goods  for  ready  money,  he  sells  for  money 
pt^fMe  at  a  fiKtwre  daj§^  and  breaks  before  the  day,  if 
the  assignees  receive  tbe  money,  it  will  be  for  die  use 
of  the  merdMDt:  or  suppose  that  the  foctor  had  taken 
notes  Jbr  the  goodSf.  if  his  assignees  receive  the  money 
upon  these  noies^  it  will  be  to  the  merchant's  use.    This 
was  determined  in  C  P.,  iSb&ioii  v.  Scott^  HiL  16  0. 2. 
t742»  ^^     LoKd  C.  J.  Lee  adds,  ^Ssoynbnme^  506. 
ddi  edit  is  upon  the  same  foundation.  Ifa  man  devises 
btt  moveaUe  goods  to  A,  and  his  inunoveable  to  C, 
upon^a  qutttioii  how  the  dd)ti  dMill  go,  hesay%  tboae 
Vol.  in.  Qt)  debts 
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i8i  c.  debts  which  did  arise  by  occasion  of  the  things  move- 
able,  and  for  recovering  whereof  there  lies  an  action 

against  pcrsonftl,  belong  to  that  person  to  whom  the  testator 
pLUMEt.  ^jj  bequeath  his  moveable  goods,  which  shews  that 
the  produce  of  the  goods  were  of  the  same  nature  with 
the  goods  themselves."  Lord  Mansfield^  in  3  Burr.  1 369., 
in  the  cose  of  a  bankrupt  executor,  holds  that  the  spe- 
cific efiects  of  the  testator  do  not  pass  under  the  com- 
mission :  he  says,  ^^  If  an  executor  becomes  bankrupt, 
the  commissioners  cannot  seize  the  specific  efiects  of 
the  testator,  not  even  in  money,  which  specifically  can 
be  distinguished  and  ascertained  to  belong  to  such  tes- 
tator, and  not  to  the  bankrupt  himself."  Specific  re- 
mittances, as  in  Ex  parte  Chion^  3  P.  Wms.  1 87^  and  iu 
HassaU  v.  SmiiherSj   I2  Ves,   up.,    are   governed  by 

• 

the  same  principle.  The  representatives,  whether  de- 
riving their  title  to  the  property  through  the  death,  or 
by  the  bankruptcy  of  the  person  possessed  of  it,  can  be 
in  no  better  plight  than  the  person  whom  they  repre- 
sent would  have  been,  and  hold  it,  if  it  comes  to  their 
hands,  in  trust  for  and  applicable  to  the  same  purposes 
as  he  held  it,  and  not  a^  p^rt  of  the  proper  estate  of 
the  deceased  or  bankrupt  person.  As  to  the  foUowii^ 
money  into  land,  the  G>urt  of  Chancery  has  (as  said 
by  Lord  Hardwicke  in  the  case  cited  of  LtOVBe  r.  Uigkion 
and  Others^  Arnb.  409.),  been  very  cautious  of  doing  it, 
but  has  done  it  in  some  cases.  No  one^  says  Lord 
Hardwickey  will  say  but  the  Court  would  do  it,  if  it 
was  actually  proved  tluit  the  money  was  laid  out  in 
land.  The  doubt  with  the  Court  in  those  cases  (be 
says)  has  been  as  to  the  proot  There  is  difficulty  in 
admitting  proof;  parol  proof  might  let  in  peijuiy;  but 
it  has  always  been  done^  (he  says)  when  the  fiuA  has 

been 
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been  admitted  in  the  answer  of  the  person  laying  it  1815. 
out/'  There  is,  therefore,  according  to  Lord  Hard-  — • 
*a)ickei  who  had  on  that  occasion  the  principal  autho-  ^gaina 
rities  on  the  subject  brought  in  review  before  him,  no 
difficulty  but  in  respect  of  the  proof;  which  difficulty, 
particularly  as  arising  from  the  statute  of  frauds  and 
perjuries,  seems  to  have  weighed  with  Lord  Sommers 
and  the  Master  of  the  Rolls  and  Mr.  J,  Powell  against 
charging  the  land  in  the  case  of  Kirk  v.  Webb^  Prec.  in 
Chan.  84.  No  difficulty,  however,  of  that  kind  in  re- 
spect to  proof,  nor  any  peculiar  rules  or  habits  of  courts 
of  equity  in  respect  to  the  charging  of  land,  stand  be- 
tween the  original  proprietor  and  his  rights  in  respect 
to  the  ascertained  produce  of  his  own  funds  upon  this 
occasion.  He  has  repossessed  himself  of  that,  of  wbicfaf 
according  to  the  principles  established  in  the  cases  I 

liave  cited,  he  never  ceased  to  be  the  law*ful  proprietor ; 
and  having  so  done  we  are  of  opinion,  that  the  assignees 
cannot  in  this  action  recover  that  which,  if  an  action 
were  brought  against  them  the  assignees  by  the  de- 
fendant, they  could  not  have  effectually  retained  against 
him,  inasmuch  as  it  was  trust  property  of  the  defendant, 
which,  as  such,  did  not  pass  to  them  under  the  com- 
mission. If  this  case  had  rested  on  the  part  of  the 
defendant  on  any  supposed  adoption  and  ratification 
on  his  part  of  the  act  of  converting  the  produce  of  the 
draft  or  bank-notes  of  the  defendant  into  these  Ame" 
ricati  certificates,  wc  think,  it  could  not  have  been  well 
supported  on  that  ground,  inasmuch  as  the  defendant, 
by  taking  a  security  by  bond  and  judgment  to  indem- 
nify himself  against  the  pecuniary  loss  he  had  sustained 
by  that  very  act,  must  be  understood  to  have  disap- 
proved and  disallowed  that  act  instead  of  adoptix^  and 

Q  9  2  con- 
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i8y5'  Qonfirming  it;   but  upou   the   other    grounds    above 

—  stated,  we  are  of  opinion  that  the  defendant  is  entitled  to 

(sgimist  retain  the  subjects  of  the  present  suit,  and  of  course 

l^V^*^*-  ^^j.  a,  nonsuit  must  be  entered. 


rniiy.  Gaby  and  Another  against  The  Wilts  and 

Berks  Canal  Company, 

ivhere  a  canal     "D  Y  an  order  of  nisi  prius,  made  in  an  action  brought 

company  were      JLI  .      , ,,      j  x-      ,      ^    c      J-      ^• 

empowerad  to  '       by  the  plaiDtifls  against  the  dei^Klants  tar  oi^veftuig 

<ana/with  ^^  water  of  Certain  streams,  a  verdict  was  ent^ed  for 

:"::'Th«-'  ^  V^^^^  fo^  200/.  damages,  and  aU  matter,  » 

focTcr  within  difference  m  the  said  action  were  referred  to  two  bap- 

the  dutance  of 

aooo  yards,  ei-  nstefs,  and  such  other  barrister  as  they  dioaM  nomi- 

cept  as  therein*  rrn  .  • 

aftev  men-  Qato*  The  two  nominated  a  third,  and  all  made  their 
proviho  that  fT^ard,  whcTc^  they  found  as  follows :  <<  that  after  tlie 
«te**nd^tfi^.     passing  of  the  35  G.  3.  c.  52,  (a),  and  after  the  making 

thoHze  them  to 

take  water  from  certaia  specified  streams  between  loth  June  and  xoth  Sepiemkr^  except 
only  that  if  one  of  those  streams  should  overflow,  the  same  may  he  taken  ioto  the  canal  so 
long  as  snch  ovei  flowing  shall  continue,  and  that  all  actions  shoiild  be  brought  for  any  thing 
to  ht  done  in  porsnabce  of  the  act,  or  in  the  execution  of  the  powers  and  iDtborfdes  bcfitte 
given,  within  six  caieodar  months  after  the  fact  committed ;  or  in  case  of  9,  cootinM- 
tion  of  damages,  within  three  calendar  months  after  the  committing  such  dama^pes  sbaH 
have  ceased :  Held  that  the  taking  and  continuing  to  take  the  water  by  the  opropany 
from  one  of  the  specified  streams  durinr;  the  prohibited  times,  might,  neverthelcfs,  be 
so  far  a  thing  done  in  execution  of  the  powers  and  authorities  $»Wen  thewt  by  tkeKt  as 
to  entitle  the  company  to  the  protection  of  tho  act  as  to  the  thne  of  eomineiiting  tke 
.action  against  than.  And  tkerefore  an  award  which  foun4  that  they  4id  take  tli«  arattr 
from  two  of  the  specif  uxeams,  &c.  during  the.  prohibited  times,  and  wh/eo  tXic  other 
streams  did  not  oveiflow,  and  €Ottscqueiitty  that  it  was  not  done  In  pursaatice  oTtiie  act,  or 
in  tbe  execution  of  Its  powers  and  authorities,  and  therefore  doc  wkhiD  the  protection  of 
'the  act  as  to  the  time  of  comoiendng  the  action,  was  Ifl. 


Xa)  By  tlie  35  G.  3.  r.  51.  the  defendanu  are  nude  a  body  caaipacate, 

, And.  empowered  )q.  make  a  wnal,  jbc..  and  to  fup^y  j^ie  Ci|fDe  witJi 

water  from  all  rivers,  springs,  brooks,  streams,  ai|d  w«lei«o«rses  w^- 

joevcr  witbhi  the  4istaqce  of  %OQO  yards  from  the  cana^  (except  as 

,,^T^iD^(Uf  mentfom^)^  4(c. .   Scf  t.  8^  i^.  if  4>rp?id«^  aad  e;9Act^  Jtlj^it 

_aothiiig  in  the  act  (ball  extend  to  a^thoriju  or  ^povee:4ie  company 

to  take  or  lead  into  the  canal  My  v^cf  wkatc? er  Iraom*   mt  of  tbo 
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of  the  canal  authorized  oy  that  act,  and  more  than  6 
calendar  months'  before  the  conimencem^t  of  the  action^ 
the  defendants  did  divert  take  into,  anct  use^  for  the 
purposes  of  the  canal,  between  the  loth  of  ^ne  and 
the  loth  of  September  in  1812  and  1813,  divers  large 
quantities  of  water  from  and  out  of  the  brooks,  streams^ 
or  rivulets  found  and  being  within  20C0  yards  of  the 
canal,  called  or  known  by  the  name  of  the  Token/tarn 
Water^  and  Tronx)4ane  Water,  at  times  when  the  Woot" 
tcn^Basset  Brook  did  not  overflow  its  batiks^  and  did 
continue  so  fo  take  and  use  such  water  from  and  out 
of  the  same  brocks,  streams,  or  rivufets,  ctfUed  or 


iti 


lirooks,  ftreams,  or  molets  called  or  known  hy  \ht  htilM  of-iMt 
f^fittOH  £aua  £rc^  the  ToMkun  U^aiert  ,an4  ttu?  ^Trruf^lant  ,W/Uqr^ 
or  any  of  them,  at  any  time  or  timet  whatsoever  between  the  loth 
of  ^*nc  and  the  lOtfi  of  Septtmier  in  any  year;  s^tt  only  and  txictpi 
tliac  if  m  fall  of  fmb  aLall  occutoo  the  iV^twt  Bttistt  J^mk  tQ  ,wtp^ 
flow  its  banks,  the  same  may  be  taken  into  the  canal,  to  long  ai 
such   ovei'flowing    shall    continue,    but  no  longer^   and  tliaif'Mci 
brooks,  streams,  and  rivulets  respectively,  shall  at  all   times  when 
they  are  not  to  be  taken  by  the  company,  be  suffered  to  flow  in 
their  usual  course,   or  shall    be  conducted  «nd  copveycd  in  sti^' 
courts  by  rPfojiwr  calverls,  taan«ls,  and  drains,  if  necefsacy,  J)y  ^lkA. 
at  the  expenceof  the. company.    Sect*  144.  If  any  action  shall  J)^^ 
brought  or  commeticed  a^ilnst  any  person  or  pertons  fit  Mtiy  HtAj[ 
to  he  d0tie  hy  him  tr  tkem  in  fttrssumce  of  tH*  ^/,  ^  m  jht  eX4p^i$ 
of  ibe  prnfers  and  nulboriiies^  or  the  orders  aod  diroctioni,  hereipbefoKiB. 
given  and  granted,  evtiy  such  action  or  ivk  a^U  be  brought  withia' 
six  cilendaf  montht  aekt  after  the  face  eoBHnitttd,  «r  4n  lan  th0i ' 
shaH  h  n  cmthmaHtu  oftbmun^,  then  -within  thrtf  atkndar  moHtbt  next  i^kr 
the  doing  or  cpmn^uhig  of  aid  damn^e  shm  have  ctasitd,  \nd  not  ahisr* 
wards,  and  shall  be  laid  or  broaght  la  the  ^oamty  whetie  %h^  matter 
in  dispute  shall  arise,  aod  not  elfe where ;  and  the  defendant  or  de» 
fendants  in  such  action  or  suit  shall  and  may  plead  the  general  issue, 
and  ght  thii  aitt  and  th«  spediitrtiatter  in  evidence  «t  ftnf  trial 
to  be  had  thereupon,  and  that  the  saoie  was  done  in  pursuance  and 
by  the  aAthmity  of  this  act ;  and  if  it  shall  appdar  to  haver  been  so 
dda^i  or  if  aity  itadi  actibn  or  siiilt  shall  be  bvougfit  af^fer  thIi'tlUe 
hereby  liteited  for  bringing  the  saiiie,  or  shall  be  bnoaght  in*  any 
other  covnty  tfr  place  than  as  "aforesafel,  then  and  in  such  case' the 
jury  ihfll  fl&d  for  the  dffrndant  or  defendintt,  Act. 

Q  q  3  known 


i8lf^. 
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Company. 
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known  by  the  name  of  the  Tokenham  Water ^  and  Trow- 

lane  fValer,  between  the  loth  of  June  and  the  loth  of 

^^airtst        September  in  the  same  years,  for  divers  long  spaces  of 

ConpAny.       time,  all  of  which  expired  more  than  three  calendar  months 

next  before  the  commencemctU  of  the  said  action,  and  that 

the  plaiutifis  have  sustahied  damage  by  reason  thereof 

to  the  amount  of  15/.,  the  wliole  of  wliich  we  consider 

them  entitled  to  recover,  and  to  have  been  entitled  to 

recover  in  the  said  action,  inasmuch  as  we  consider  the 

taking  and  using,  and  continuing  to  take  and  Use,  such 

water  from  and  out  of  the  said  last-mentioned  brooks, 

streams  or  rivulets,  between  the  loth  of  Ji<n^  and  the 

loth  oi  September  in  these  several  years,  to  have  been 

prohibited  by,    and  consequently  not  to  have  beeti  done 

in  pursuance  qf  the  said  act,  or  in  the  execution  of  the 

powers  and  authorities,    or  the  orders  and  directions 

therein  given  and  granted,    and   therefore   not   to  he 

within  the  protection  qf  the  i^^h  sectioji,  or  any  other 

part  of  the  said  act,  as  to  the  time  of  commencing  an 

action  for  the  same,'*  &c. 

A  rule  nisi  was  obtained  in  the  last  term  for  setting 
aside  this  award,  upon  the  ground  that  the  action  would 
not  lie  after  the  expiration  of  the  time  limited  by  the  act 
of  parliament  And  the  case  was  likened  to  WeUer  v. 
Toke  (a),  where  it  was  held,  that  though  the  act  for  which 
the  justice  was  sued  could  not  be  said  to  have  been  done 
by  virtue  of  his  office  yet  as  the  subject-matter  was  within 
his  jurisdiction,  and  he  intended  to  act  as  a  magistrate  at 
the  time,  however  mistakenly,  the  justice  was  entitled 
to  the  protection  of  the  statute.  So  here,  it  was  said, 
the  taking  the  water  from  streams  within  aooo  yards 
of  the  canal  was  within  the  general  powers  vested  in 

[a)  9  East,  364. 

the 
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the  Company,  however  mistakenly  they  may  have  acted        1815, 
in  the  time  or  manner  of  taking  it.  

Gabt 
egaitttt 

Bwrougk,  Scarkfi,  and  C.  F.  WiUiamt,  who  shewed  .  ^^I^^piJ.** 
cause,  denied  that  the  taking  the  water  irom  these  par- 
ticular streams  was  within  the  general  powers  given  to 
the  company  by  the  act,  for  although  the  act  empowers 
them  to  supply  the  canal  with  water  from  all  streamt 
within  2000  yards  generally,  yet  it  adds,  €Jxept  as  there* 
inafter  mentioned^  and  afterwards  goes  on  to  prohibit 
expressly  tlie  taking  of  Ae  water  from  these  particular 
streams  during  a  certain  season.  How  then  can  it  be 
said  that  the  Company  who  have  done  that  which  is 
expressly  prohibited  by  the  act,  are  nevertheless  pro- 
tected in  the  doing  it  by  the  act ;  as  if  that  which  is 
expressly  forbidden  can  be  said  to  be  within  that  which 
is  generally  allowed?  What  has  been  done  is  not 
only  not  in  execution  of  the  powers,  but  is  in  direct 
contravention  of  the  act.  And  therefore  there  is  not 
any  analog}'  between  Wellcr  v.  Toke  and  this  case,  be- 
cause what  the  justice  there  did  was  in  a  matter  which 
concerned  his  office^  viz.  a  matter  of  bastardy,  and 
though  he  acted  mistakenly,  still  it  was  done  by  ^im, 
in  the  words  of  the  stat.  24  G.  2.  c.  44.,  in  execution  of 
his  office.  And  besides  Wetter  v.  Toke  admits  of  an^ 
other  distinction,  viz.  that  the  24  G.  2.  c.  44.  relating  to 
justices  of  the  peace,  has  been  construed  liberally,  in 
order  to  enable  the  justice  to  tender  amends;  but  the 
company  in  this  case  could  not  tender  amends. 
They  had  not  even  a  colour  of  right  for  what  they  did: 
and  admitting  that  they  had,  still  the  distinction  taken 
by  Lord  Kenyan  in  Alcock  v.  Andrews  {a)  between  acts 

{a)  2  Esp,  N.  P.  C,  S4^ 

Q  q  4  done 
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i8iC.         done  virtute  officii  an^  cclore  qfficii^  in  tlie-ease^i^ 

-  constable  would  apply  to  this  case*    Here  the  eompany^ 

GA»r         in  like  manner  as  it  was  held  of  the  constable  ia  itfiZto»T. 

'WfSrTcanal     Green  {a\  were  bound  to  know  the  UmilB  of  th^r  fltatlM>- 

^^•■^"'^      rity.     And  if  they  could  not  have  ^ven  this  iimtter« 

evidence  upon  the  genial  issue,  whidi  for  the  above 

reasons  it  appears  they  could  not,  neitfaer  sbaU-  the 

plaintiffs  be  barred  by  the  limitation  of  the  time  of  ac- 

tion,  because  the  two  provisions  are  reciprocal.     The 

distinction  which  must  govern  this  case  is  pkuns   that 

if  the  defendants  in  executing  their  authority  happen 

to  overstep  it,  they  shall  be  protected  by  the  ael,  bot 

not  where  they  have  acted  without  authority^  or  rather 

in  contravention  of  ^eir  authority. 

Lens  Serjt.  and  Hclroyd^  coiitr^  contended  that  the 
question  was  not  whether  the  defendants  were  strictly 
within  their  authority,  but  whetlier  they  were  in  the 
bona  fide  execution  of  it,  according  to  the  best  of  tlieir 
judgment*  And  that,  this  was  a  matter  upon  which 
they  were  to  exercise  a  judgment  they  said  was  ap- 
parent from  this,  that  the  taking  of  the  water  at  the 
times  mentioned  in  the  award  was  not  entirdy  prohp- 
bited,  but  was  to  depend  upon  the  overflowing  of  the 
brook.  And  therefore  if  the  defendants  have  exeraaed 
their  judgment  fairly,  it  matters  not  whether  it  be  cor- 
rectly, in  order  to  entitle  them  to  the  protection  of  the 

r 

act  Wetter  v.  Toke  is  a  full  authority  to  that  pointy 
for,  granting  that  the  defendants  were  mistaken  as  to 
the  authority  g;iven  tiftm  by  the  act,  still  th«y  acted  in 
a  matter  not  wholly  aliene  to  their  autborityi  inasmuob 

(tf)  5  Sasf,  433. 

89 
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as  they  were  Authorized  i6^  take  iVitei^  firriin  alt  streams*        i  gtfj^. 
within  2000  ;^rd^  genefrfly;  iiiid  even  during  the  pro-       — — 
Iiibited  season,  if  the  water  of  the  brook  ^hbuld  over-         (^gUnttr^ 
flow.     And  this  diflfers  th^  c6Se  frtknMiiu^  ^f.  &ieenl'  ^^Si^SST^ 
where 'the  warrant  being  addrcs^  to  a  patticular 
district,  the  moirient  thd  eonstabfe  Went  out  df  that  <iis- 
trict  to  Execute  it,  he  fceased  to  aCt  as  constable,  'ancl 
consistently  With   Lord  KeriyorC%  distindtioi],  became 
liable,  as  rtcting  colore  officii,  that  is,  under  pretence  of 
an  authority  which  he  had  not  .  . 

Lord  Ellenborough  C,  J.    We  are  called  upon  to 
put  a  general  construction  on  the  terms  of  this  act  of 
parliament,  and  to  say  whether  the  thing  done  by  tne 
Company  can  be  considered  as  so  far  done  in  pursuance 
of  tlie  att,  or  in  execution  of  its  powers  and  authorities, 
ns  to  be  within  the  limited  protection  of  tlie  act,  thoujgn 
tvhat  has  bieen  done  by  them  is  not  borne  out  in  its  Aiu 
legality  bjr  the  course  that  they  have  pursued.    The  le- 
gislature, in  erecting  this  Compiany,  invested  them  witfe 
large  pOT^rs,  to  supply  the  canal  with  water  from  all 
rivets,  streams,   imd  watercourses  whatsoever,   within 
2000  yardis  distance  of  the  canal,  except  as  thereinafleir 
excepted.    They  have  therefore'  a  general  jibwer  of 
taking  water  from  all  streams  whatsoever  witkin  thpse 
linrits.  But  their  power  is  Futjected  to  the  folldwiiig  ex- 
ception:  <•  PfdridedtbM  nothing  b  this  act  shall  extena; 
to  authdrfz^  tir  'empott'er  the  Company  to  take  or  lead 
intO'thecJBmal  anjr  ^^atci"  whaiever  from  or  out  of  the 
brooks,  stirettVhs,  or  rivul^s,'  called  or  known  by  the 
name   of  tl*f'  Woaiioti^lSasieii  brook,   the  Tokenham 
water  and  the  TratD4ane  water,  or  any  of  them,  at  any 
time  or  times  whatsoever,  between  the  loth  of  June  and 

the 
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1815-         the  loth  oi  September  in  any  year,  save  only  and  except 
-  that  if  a  fall  of  rain  shall  occasion  the  Wootton  Bassett 

Gary 

ng,iinst         brook  to  overflow  its  banks,  the  same  may  be  taken  into 
Company.       ^^  canal  SO  long  as  such  overflowuig  shall  continue, 
but  no  longer ;  and  that  such  brooks,  streams,  and  rivu- 
lets respectively  shall,  at  all  times  when  they  are  not  to 
be  taken  by  the  Company,    be    suffered   to   flow   in 
their  usual  course,"  &c.     Here  is  a  period  pointed  out, 
.     and  certain  specific -l  waters,  within  which  period  those 
waters  cannot  be  taken ;  but  at  the  same  time  tlie  Com- 
pany are  not  wholly  precluded  from  intermeddling  with 
them,  because  in  certain  events  they  have  a  kind  of 
hazardous  authority  to  take  the  water  from  the  WoolUm 
Bassett  brook ;  that  is,  whenever  a  fall  of  rain  shall  oc- 
casion it  to  overflow,  and  so  long  as  it  shall  continue 
overflowing.    They  are  therefore  to  exercise  a  judgment 
during  the  period  of  interdiction,  whether  the  Wootton 
Bassett  brook  overflows  its  banks,  or  continues  to  over- 
flow so  as  to  authorize  them  to  take  the  water.     And 
they  have  not  only  that  right,  but  also  during  the  inter- 
dicted period  when  the  water  is  to  be  suffered  to  flow 
in  its  usual  course,  it  is  to  be  conducted  by  the  Company 
in  such  coui*se,  if  necessar}'.     So  that  even  when  they 
cannot  take  the  water,  they  are  concerned  in  the  con- 
veying it.     Suppose  then  the  Company  were  to  make  a 
culvert,  or  do  some  act  in  order  to  conduct  the  water 
in  the  usual  channel  oi  its  own  stream,  could  it  be  said 
that  they  would  not  be  doing  that  in  pursuance  of  the 
act,  and  in  the  execution  of  its  powers  and  authorities, 
though  in  effect  they  might  be  contravening  its  autho- 
rity.    When  therefore  during  the  interdicted  time  they 
arc  to  exercise  a  hazardous  authority,  is  it  not  reasQn- 
able  that  they  should  be  protected  so  far  as  in  proseguendo 

14  to 
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to  be  considered  within  the  act,  although  in  other  re-         i^iS* 
spects  they  may  be  liable  for  acting  in  contravention  of        "Z 
it.     The  legislature  has  not  protected  them  one  iota  for         ?^«w/ 

WILTS  ^Sflw 

the  excess:  all  that  it  has  said  is,  we  have  given  you  Company. 
large  powers,  and  you  shall  be  drawn  ad  examen  speedi- 
ly. You  shall  not  be  visited  for  your  acts  after  any 
great  lapse  of  time,  for  as  you  are  a  0ux  body,  what 
may  be  just  to-day,  may  not  be  so  at  a  future  period. 
It  might  be  visiting  the  transgressions  of  one  set  of  per- 
sons upon  the  heads  of  others  not  connected  with  the 
acts.  Wherefore  the  l^islature  has  reasonably,  as  it 
seems  to  me,  limited  the  period  of  action.  And  the  way 
in  which  the  stat.  24  Geo.  2.  c.  44.  was  construed  by 
Lord  Kenyon  seems  to  have  been  much  like  the  con- 
struction we  are  now  giving  to  this  act,  for  he  thought^ 
that  if  a  person  does  an  act  within  the  limits  of  his  offi- 
cial authority,  but  exercises  that  authority  improperly, 
or  abuses  the  discretion  placed  in  him,  eatenus  the  sta* 
tute  extends.  I  do  not  know  precisely  what  is  the  differ- 
ence intended  by  the  legislature  between  the  words  ^*  in 
pursuance  of  the  act,"  and  ^^  in  execution  of  the  powers 
and  authorities  before  given ;"  but  suppose  the  legisla^ 
ture  might  mean  by  the  one  a  more  literal  pursuance  of 
the  act,  and  by  the  other  when  the  parties  have  reason 
to  believe  that  they  are  acting  in  execution  of  it.  That 
does  not  apply  to  a  constable,  because  he  has  no  autho- 
rity but  what  he  derives  from  his  warrant.  A  copy  of 
his  vrarrantmay  be  demanded  of  him,  and  obedience  to 
it  is  bis  defence,  and  will  be  his  {Hx>tection  under  the 
ststute,  bttt  he  is  not  to  cover  himself  under  it,  where 
die  warrant  gives  him  no  po^ver,  because  that  would  be 
diemng  too  modi  to  the  ordinaiy  ministers  of  the  law. 
it  appears  to  ne  tbtt  tlie  olaiiaea  of  this  act  ««r&  meant 

to 
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1815.         to  relate  to  persons  entrusted  With  nnd  in  Ihc  ftir  >xc- 

■  cation  of  it*  powers,  though  they  may  have  dcme  tfiat 

agotKf^         winch  the  act  does  not  permit,  to  this  extent,  that  any 

Company.      question  touching  those  powers  should  be  brought  to  a 

speedy  decision,  and  no  fiirther.     I   am  thcrefbfc  of 

opinion,  that  the  award  which  find><  that  the  Company 

did  divert  and  take  the  water  for  divert  long  spaces  of 

time  during  the  excepted  period,  and  that  as  a  necessary 

consequence  it  was  not  done  by  them  in  pursuance  of 

the  act,  or  in  the  execution  of  its  powers  and  authoriticH, 

has  drawn  and  determined  upon  an  inference  of  law 

which  is  not  correct. 


'  Le  Blanc  J.  The  Court  is  called  i«pon  to  put  a 
oonstroction  on  this  statute  in  a  case  where  by  the  form 
of  the  award  the  act  complained  of  and  found  to  have 
been  doneby  the  Company  is  divested  of  all  circumslances 
which  might  give  it  a  ccdour,  because  the  single  fact  found 
i9i  that  the  Company  did  take  the  water  between  such 
days  and  such  days,  being  the  period  during  which  they 
were  prohibited  from  taking  it ;  and  therefore  it  is  found 
that  inasmuch  as  tlie  taking  was  prohibited  by  the  sta* 
tiite,  consequently  it  was  not  done  in  pursiiance  of  it,  or 
in>  execution  of  the  powers  thereby  granted^  80  thait 
ij^  finding  on  the  &ce.of  the  award>  is  nothing  mora 
thait  a  bare  conclufiioai  that  being  ^ane  within  the  pro^ 
bilH^  period^  it  was  oontequeatly  aoi  4oiie<.  In  pa** 
raanoaof  the  act»  or  in  execution  jof'its-  pow«tB**and 
authorities^  Therrfore:  ii».  i\w  fxraaeut  oaMf  ahe  Court 
hiky»  no  meana  of  seeing;  in  MkaJtdtgooa^yov  vnder  whit 
fjiviim^Umcee,  it  was  doiie^)«r  «ibttlier^it^waforw» 

im  tfeAivaipoBQ.  of  brioging  die  qpntioa^Um  Mif 
,9C4V.<:«  before 
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befQi:e.  the  CtQurt.    .Tli/9  c]au^  of  the  act  ifi  a  sort  of        i8i5« 

statute  of  limitatiooiii.ptFe^carihiQg  the  time  within  which  ' 

thie.Con>pany<are.  to  be  made,  answerable  for  any  thim         agaimt 

done  by  .tiicvi  in  their  corporate  capacity,     it  does  not      Coiu^Aoy. 

protect,  them  from .  answering  in  damages  for  any  act 

which  Uiey  may  unlawfully  commit,  but.  only  providoi 

that  these  da<nages  shall  be  sued  for  within  a  certaidL 

timCf.    And  there  is  good  reason  for  this^  because  as 

the  shares  of  the  Company  are  continually  fiuoboatingi 

those  pes^ona  who  were  proprietors  at  the  time  when  tisit 

thing  waa  done  might  not  remain  propriistors  when  die 

action  was  commenced,  if  it  were  not  subject  to  some 

special  limitation.     The  words  of  sect.  144.  arc,  "  If 

any  action  ;sball  be  brought  against  any  person  for  any 

thing  don£  in  pursuance  of  the  act,  or  in  executioD  of  |Jb» 

powers  before  given,  it  shall  be  brought  within  sis> 

calendar  months,  &a"   Now  tliese- wqikIk  cannot  possibly. 

be,  myeaut.of  such  actiona  only  as  are  brought  for  any 

thing  done  within  the  strict  jurisdiction  of  the  Company^ 

or  in  the  due  execution  t>ftheii;>poweFs^'be€fauscf€ur  stidi 

things  so  done^  theCompany  would  jiot  be  Gable  to  any 

action  at  all;  and  we  camiot  suppose  that  thoh^isbt^ 

ture  meant  to  protect  them  in  such  a  .case  alone;  •  they 

must  ibereibrebe  m^eant  of  such  actions  as  are  bnn^bt 

against  them  for  things  done,  wherein  they  haveofiTendad^ 

against  the  act.  ^^The. question  is  not  to  what  exMit 

(key  have',  offended,  nov  whether-  the-  Comply  haw 

done  4Mb  in  such  <a  maimer  /as  to  clothe  themselves  with 

tbechaaactKbof-pefsanB  eonfovming'in  all  res^ectsr 'lx» 

tlutfuitfaonit}!! (given Lriiem  by  the^act ;- bttt whertvei^  A9f 

hmedomm  this  wiMbUy  sad  maliciously,    *  If  ob^  ^di^l^il 

bMH  Aderthey.vintlbe^proteeted^fla^lQ  th#ti»ie>^eoiMA 

liwaripg  tte  Jtttiwi.  and  uidm^- M^Ma*4MitmtvM  ^ 

•    »t<i  clause. 
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1815.        clause,  it  seems  to  me  that  we  should  defeat  the  inten- 
-  tion  of  it ;  because  in  cases  where  they  are  clearly  withi^ 

agaimt  the  authority  of  the  act,  we  cannot  suppose  it  probable 
Company.*  that  actions  would  be  so  frequent  as  to  require  the  inter- 
yention  of  such  a  protection.  What  the  circumstances 
are  in  which  the  Company  have  transgressed,  the  Court 
cannot  see ;  they  may  be  malicious,  or  may  not ;  but 
as  the  award  is  framed,  stating  only  that  the  Company 
took  water  between  such  and  such  days,  and  conse- 
quently that  the  taking  was  not  donie  in  pursuance  of  the 
act,  or  in  execution  of  its  powers,  if  the  Court  can  see  any 
case  in  which  they  might  notwithstanding  be  acting  un- 
der the  authority  of  the  act,  so  as  to  entitle  them  to  the 
benefit  of  the  limitation  of  action,  they  cannot  pronounce 
that  this  award  has  drawn  a  correct  inference. 

Bayley  J.     I  have  had  doubts  an  this  case  as  the 
,  argument  proceeded,  and^  am  not  surprized  that  the 
arbitrators  should  have  fallen  into  this  mistake,  if  it  be 
a  mistake.    It  seems  to  me,  however,  that  the  Compaiqr 
ought  not  to  be  liable  for  any  thing  done  in  execution  of 
the  powers  of  the  act,  unless  the  action  be  commenced 
withiii  six  months,  or  in  case  of  the  continuation  of 
damage,  within  three  months.     The  question  seems  to 
come  to  this,  whether  the  Company  were  acting  boni 
fide ;  for  if  they  were  not  so  acting,  they  are  not  brought 
within  the  protection  of  the  act.     If  they  were  acting 
fer  the  purpose  of  making  or  maintaining  the  cinal,  I 
think  it  was  the  object  of  the  act  to  affi)rd  them  this 
limited  protection.     The  object  was,  that  for  all  such 
things  the  inquiry  should  be  brought  to  a  speedy  trial, 
ahd  the  matters  examined  recently  after  they  took  pfause. 
If  six  or  tliree  months  ware  not  the  CimeMmitsdy  the 

limitation 
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liniitation  would  be  six  years;  and  then  at  the  expire-         1815. 

tion  of  six  years  the  quetttion  might  come  to  be  tried,         

whether  the  G)mpany  had  taken  the  water  within  the  tr^raian  , 
prohibited  period,  and  when  the  Wootton  Basset  brook  Company. 
did  not  overflow.  One  object  therefore  of  the  legisla- 
ture was,  that  actions  which  might  involve  such  inquiries 
should  be  brought  while  the  damage  was  recent,  and 
within  the  knowledge  of  the  parties.  Another  object 
was,  that  the  wrong-doers  should  be  the  sufferers,  inas- 
much as  the  body  of  proprietors  must  be  a  fluctuating 
body ;  and  therefore  that  the  same  persons  should  be 
responsible  who  committed  the  injury,  and  not  persona 
who  had  only  become  proprietors  in  the  interval. 

Rule  absolute. 


Dunbar  against  Hitchcock.  w^/jy. 

T  N  trespass  brought  in  C.  B,  for  an  assault  and  false  After  ciror 

imprisonment,  to  which  the  defendant  pleaded  not  this  court,  and 

guilty,  and  at  the  trial  justified  under  the  mutiny  act,  \nVo  Dom!^^^. 

(52  G.  3.  c.  22.)  there  was  a  verdict  for  the  defendant,  |*»»^'oo»^^*i- 

and  the  Chief  Justice,  before  whom  the  cause  was  tried,  tmcndmcnt  to 

be  made  in  the 

certified  that  he  allowed  the  defendant  treble  costs,   record  by  in- 

,.  .1.1  1  t      n  1.  1  .       scrting  the  ccr- 

tbis  action  having  been  brought  for  a  thing  done  in  tificate  of  the 

pursuance  of  the  mutiny  act.     The  certificate,  together  the^cauie°a"*^ 

with  the  postea,  wa^  as  usual  lodged  with  the  clerk  of  Jrrbt^J'/i"^''^ 

the  judgments,  for  the  purpose  of  his  entering  up  judg^  ^'^j^'^  *^*«*  *>««" 

ment,  who,  without  taking  notice  of  the  certificate^  en-  clerk  in  enter- 
ing judgment 
in  C.  B.  \  also 
by  inserting  the  true  term  in  which  the  assignment  of  errors  iiid  joinder  were  made» 
instead  of  an  entry   by  tho  clerk  on  thf  judgment  roll  of  this  court,  that  they  were 
made  on  an  impossible  day  in  another  term,  although  both  these  errors  were  assigned 
far  cause  in  ihm,  Pro€*  •  • 

tered 


Hitchcock. 
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1815.        Ufsed  tbe  Ji»dgm«iit  fuitnehieeoUs  m  if  the  act  of  the 
_  coiuft^  in  ^biAfoimi  ^  Wherefore  k  is^  eoroittefwl  by 

v^'^  _  dm. Court,  iSuv  Ahat  tfae  defeodant  vecovcr  ^gaioMtdie 
plauitiff  his  dagmgw  by  reagon  of  the  picmiaes,'  to  wity 
123/^  6^  by  tbe  dttcnolion  of  the  Justioee  here  to  the 
defendant  at  his  request,  for  tbe  trdile  coetaand  chargei 
fay  hiiBiin  thai  beMf  smtauied,  aeoovding  to  Ae  form 
of  tfaeslfttHtfti  8tc,  by  ibfr  Court  here  ai^iM%ed>''  finer 
mlothis  Court;  and  upon  erronr  assigned  cndyDinder, 
judgment  of  a&rmaooe  without  argoment  m  flik  Comt 
And  inthe  entry  of  tUajudgment  the  aMignment  of ertoif 
and  jqiodax  weiPe  enteied  npontherollaadf  Afbudd^neit 
after  tbe  ponrov  of ihe  I^Bfificalion,  in  IdSiABAttiuttenL 
Afterward*^error  in^  Parliament,  and  the  errors  assigned 
were  (inter  alios)  the  cwussioo  of  the  eeitifieate  in  the 
judgment  oS  C.  B^  and  also  in  the  judgment  of  aflbv- 
anoe  in  K»  B.  the  entry  of  the  assignment  of  errors  snd 
joinder  jss  of  .$he  day  Jbove  aMed^  there  bcfang-  no  soch 
day.  A  rale  having  been  obtained  fop  amesMfing  these 
errors  by  inserting  the  certified  c^  the  Chief  losing 

and  ahering  Mkhadauu  to  HUary  teni^     • 

■   • 
*    •■     . 

PeU  Serjt  and  Broi^ham  shewed  causey  sxA  as  to 

tbe  first  error  thqr  did  not  deny  thai  the  Cosvekai 

jurisdiction  to  make  .the  amendment,  yet  thagr  said  Ja 

this  fliiey.wiieBa  tzeUsueosta  were  to  -ftltow^iy  wayef 

psnallgi^lbe  Gonrt  w««ld  eaceMisethar  ^KioMckas 

ini^ti  «ff«  cqwcaalljraaitam  «  gro» 

tlie  alerlu    In  iBoOfsMr.ttA  {G.)  pl.%.-fk^\M 

dowi^  thai  ^  if  Mattef  of  sobstaisea  nhklut 

ought  of  himsdf  to  haste  ssitared'be  totally 

that  ahaU  not  be  aosended,  atfasririse  it  k 

oBUttadinpartandmisentered."  JaA^tmrnm 
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W  collected  fircm  the  mveml  ui«tanoi»^ef  «aeiidnicM        1815. 

put  in  JSiaei^more*s case {a)^  The ftaimlimnlih fiiorf^        '"-'-^ 

Gjtgbi  (^j,  lyhicb.  wu  of  a  Judgueot  agihuf  «n  exeevkr        ^1^^ 

de  bor^^, ffqpnih y^  making  it  de  bnmttntmiom sif  Aci    ^'''^■^^^ 

et  si  non^  &c.  de  bonis  pr&priisyfmi^mkhkk  |^e  tfboti 

rule,  being  a  mifiprision  of  the  derk  in  the  entrj  of 

the  jvidgqient  ip  a  tiuog  ^vhidh  mm  appMWiitfcV^fer  it 

waa  apparent  on.  the  pleadiogB  that  'die  judf^mcot  #«»' 

inapt.  A^d  there  i&  thia  di&reooe  bettetn  Peirie^.  Mof^  • 

na^^i^)  ^nd  Ibepiiesent  case,  that  there  the  i«Msl4nFlri^^ 

th^  an)end<p«pt  was  allowed  was  originally  a  reeord  of 

thi^  Co^];(.;  JO  that  the  eiror  was  iMgon  atld  aiMnded* 

in  the  mafpOoi^^,  Thest^iUesof  amenduiMI^  14  Bd.  3;' 

stai.  I.  c.6.f  %H.6.  c.  12.9  and  16  ft  17  Cbn  2ic  9^' 

do    not  aid  this  case^    because  they  for   the    moat' 

part  relate  to  mere  verbal  misprisioM,  or  ounMUona-of 

form ;  but  this  ia  one  o£  substance,     And  such  was  the' 

opinion  of  t)|«  Coounott  £lea%  who  refuaed  to  am^iid^ 

thiaercor  upon  that  ground (^).   Aa  to  the  aecond  erroi^^ 

an^eodment.oui  enly*  be  made  alter  Aerror  brought^ 

where  diminutioa  may  be'alleged^  tfot  tile  mis-^tilry 

of  one  term  for  another  is  not  diminutk>ii» 

Sfiwl^  contri^  obaen^  that  the  Coaunon  Tieait 
would  probably  opt  have  refined  Che  apj^NcsticAi  npoii 
the  fifst  efiDf^  a  it  Jhad  beeo  mada  in  die  Tight  ftilta%^ 
instaajl  o^  rftBI>>it«g  ta  alpha  iowt ^faable  aartai;  Ami^'' 
to  ih^.agooi^  ecror^  he  .MpUaed  it  ikm,  dM  lli» 
reocppd  ea^ie  inti^  tjiia  Court  in  Mitkmimas  ien»^\$mi!h 
it  waa  gnlyby  jwunpriaien  ^ibe^eleda  that  ikcoaltmmmtti 
to  the  next  ^Bon*  in  which  the  aaaitfunent  ef  eeaoie  attAr 


(a)  S  Jr()>.  I jd.  (*)  5  :»Krr.  1730.  (f ),  8  Hi^f.  i6».  k 

iVou  III.  A  r  joinder 
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i8ic«  joinder  were  really  made,  was  not  entered  on  theroIH 

-  There&re  alleging  the  want  of  such  a  continuance  is 

^411»i  *  alleging  diminution  which  the  Court  has  authari^  to 

HiTCBCPCK.  jyjjgjj^  j^  ijjig  cag^  if  it  had  authority  to  amend  in 

Skqri  V.  Coffin  and  Petrie  v.  Hannqy. 

Lord  EiXENBOBouGH  C  J.  I  find  by  reference  to 
the  minutes  of  proceedings  in  this  court,  that  this 
Court  is  in  the  habit  of  granting  leave  to  make  this 
sort  of  amendment.  I  find  that  it  is  ordered  thus: 
<<  Let  it  be  referred  to  Mn  to  amend  the  re- 

cord  according  to  the  several  proceedings  in  the  in- 
ferior Court  to  be  permed  by  him."    So  that  it  appears 
in  that  instance  the  Court  in  the  exercise  of  its  dis- 
cretion ordered  the  materials  to  be  brought  before  them 
in  order  to  make  the  amendment.     Whether  the  trans- 
cript be  carried  to  the  House  of  Lords  or  not,  if  in 
this  case  the  amendment  is  warranted  by  the  statutes 
of  amendments,  it  is  our  duty  to  make  such  amend- 
ment.    Certainly  this  is  no  greats  latitode  of  amend- 
ment than  was  allowed  in  Skort  v.  Coffin^  where  the 
Court  thought  itself   authorized  to  amend  a  judg^ 
ment  against  an  executor  by  making  it  de  bonis  testatorii 
sit  SCG.  instead  of  de  bonis  propriisj  as  the  mistrice  of 
the  clerL     This  also  is  the  misprision  of  the  derk  in 
aoiitting  to  insert  the  authority  fi>r  the  Court's  allow- 
ing treble  cosCs^    Any  eye  acquainted  with  legal  pro- 
oaedingft  would  see  that  treble  costs  were  hot  a  part  of 
tlie  ordinary  judgment  of  the  Court      A  power  n 
givm  in  particular  cases;  iind  this  amendment  is  to 
supply  upon  the  record  the  certificate  tjS^  the  JudgCp 
who  is  authorized  by  a  particular  statute  to  allow  treble 
costs.    This  seems  clearly  a  case  of  omission  which 

•    15  ttuj 
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may  be  supplied,    according  to  the  p^ecedMts  ftf 
amending  omissions.    In  Peine  v»  HdnMy  the  jiM^ 


DtrtiSAt 


was  a  defectire  entry,  and  theCourt  tonst  have refen^ 
to  something  extrinsic  to  see  IT  the  Verdict  shonld  nol 
have  been  entered  on  all  the  issues.  Here  die  House 
of  Lords  have  a  defective  record ;  diminiiUoii  has  beeia 
alleged,  and  when  it  has  been  amended  in  this  re«peel^ 
upon  being  certified  into  the  House  of  Lends,  tfacgr 
will  direct  the  transcript  to  be  amended.  It  seems  to 
me  that  this  amendment  is  warranted  by  the  authority 
of  precedents,  ailid  by  the  reascm  of  die  things  as 
wdl  as  the  statutes. 

Per  Curiam^  Rule  absolute 


HiTca«oc<. 


Wilson  and  Another  against  Kemp*  iUMif* 

nPHE  defendant  was  dischaiged  under  stat  54  0. 3*  An  innlfeBt 

c.z9^  (insolvent  debtor's  act,)  and  subsequently  to  uken'tbe  bme- 

that  made  a  positive  promise  to  pay  the  debt  of  which  f^J^'^J^* 

he  had  been  4ischarged,  upon  which  he  was  afterwards  Inl^  to  uien 

upon  fttUDM* 

arrested.    And  now  Marryat  moved  upon  an  affidavit  qoeat  pronias 

to  ply  ft  debt 

ditelosing  these  fiurts,  and  that  the  debt  accrued  befimp  contracted  prior 
the  6th  a(N(wember  1813,  mentioned  in  x.a8.  of  ibft  ^^^t^^ST 
said  act,  that  he  might  be  discharged  upcm  filing  com-  *^ 
mon  bail.     He  urged  that  u  28.  was  precise'qwB  this 
point,  that  no  person  entitled  'tothe  benefit  of  the  att 
should  be  arrested  for  any  debt  due  beftre  tbtf  dhgr 
above  motioned.    In  Turner  v.  Schcmberg  (a)  the  reiy 

(f)  ^Str.  1S33. 

Rr  2  aamci 
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1815.  same  qu^tion  arose,  and  die  Court  dkebai^ed  Ae  d»- 
"""^  feiidant  on  common  bail,  tatitiir  it wasnonewcoosb^ 
M^^ainst  •  deration,  bur  the  old  debt  So,  in  Bailey  x.  Dillon  (a\ 
where  a  promise  was  made  subsequently  to  bankruptcy, 
the  debt  being  prior,  the  defendant  was  discharged* 
And  Trueman  v.  FerUon  (A),  Bedford  v.  Saunders  (c\ 
andZapibwy  v.  Weigktman  {d)j  are  not  adverse  autho- 
rities, because  they  turned  only  upon  the  effect  of  a 
subsequent  promise  to  revive  the  debt,  but  not  to  en- 
able the  party  to  arrest  the  defendant. 

Holrcyd,  who  shewed  cause  in  the  first  instance^ 
distinguished  Baiky  v.  Dillon^  because  that  bdng  a 
conditional  promise  to  pay  when  he  was  able^  the  debt 
was  revived  only  conditionally.  And  so  was  the 
opinion  of  the  majority  of  the  Court  in  Be^ord  v.  &1101- 
ders.  But  if  there  be  no  condition,  and  consequently 
the  debt  be  revived  absolutely,  as  it  appears  firom  True- 
man  v.  Fenton,  and  Lynhwry  v.  WeigUman  to  be^  why 
should  not  all  the  remedies  be  revived  also^  and  among 
diem  the  right  of  holding  the  party  to  bail,  if  the  debt 
be  to  the  proper  amount  ?  And  in  TidHt  Prod,  {e)  it 
is  said,  that  insolvent  debtors,  who  have  been  dis- 
charged under  insolvent  acts,  may  be  arrested  for  prior 
debts,  on  subsequent  promises  to  pay  them,  and  Bed 
V.  Bdrber  is  cited  as  an  authority  for  that- 

Lord  Ellenborough  C.  J.  said  as  the  case  was  of 
very  general  extent,  the  Court  would  look  into  the 
particularly  that  of  Best  v.  Barber. 

Cur.  a49.  tmlL 

W  »^«iT.  736.  (*)  Qmff.SSA'  W  ^H.S/.  u6. 

W  S  Ssp.  N.F.  C.  198.  (*r*07.  ith  ediu 

Lord 
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Lopd  EkjuKNBOiiociCrK  GrJ«  Thi^  cas^  wa#  ^^oken  1815.- 
to  oa  Fridoj^la^.  apd  the  Court  Av^bed  to  Ipqk. ^to  *~~^ 
the  authority  ofBe^tY.  Qarbq:^  whi(;h  was  much  rdied  ^t^nst 
OIL  ..Acoordimr  to  the  account  which  we  th^  received 
of  it,  wo  were  1/ed  to  suppose  that  execution  in  that  case 
was  against  the  person  of  the  insolvent  debtor:  but 
upon  referring  to  two  notes  taken  at  the  timc^  one  of 
which  was  taken  by  my  Brother  Le  Blanc,  we  find  that 
it  was  a  motion  to  set  aside  an  execution  against  the 
goods,  and  not  against  the  person  of  the  debtbri  so 
that  the  question  did  not  properly  arise.  If  tliat  de- 
cision is  removed  out  of  the  way,  and  we  look  to  the 
other  case  of  Bailey  v.  Dillofi,  we  find  that  Lord 
Mansfield  there  held  the  party  ought  not  to  be  arrested^ 
and  afterwards  the  Court  of  Common  Pleas,  in  the  ab- 
sence of  De  Grey  C.  J.,  were  of  the  same  opinion  («)• 
In  addition  to  this,  we  find  the  language  of  the  28th 
section  extremely  strong;  it  is  this:  ^^  that  no  person 
entitled  to  the  benefit  of  this  act  shall  hereafter  be  im- 
prisoned by  reason  of  any  debt  contracted,  incurred, 
occasioned,  owing,  or  growing  due,  before  the  said  6ih 
day  of  November  1 8 1 3/*    The  word  "  occasioned  **' is  of 

very  large  import,  including  both  the  consideration  and 

■     ■'  ■  '         "  ■        '  ■     '    . "    •■'■■■*» 

the  promise.  We  think,  therefore,  in  ftirtherahce  of 
the  clear  object  of  the  act  of  parliament  the  defendaht 
should  not  be  held  to  bail  upon  this  promise,  ahlidd^ 
it  may  lay  the  foundation  for  an  action. 

Le  Blanc  J.  The  case  of  Besl  v.  Barber  was  upon 
the  motion  of  Mr.  Mingay  %o  set  asid^  an  execution 
against  the  goods,  and  opposed  by  TilLx.lErskine.    It 

{a)  See  %BLR,  799.)  Forii    Chilton, 

R  r  3  appeara 
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ttt^.       ^ipean  from  my  note^  as  well  as  from  that  of  a  gen- 
"""""^        tkman  at  the  bar^  now  no  mor^  that  the  execution 

2msi        waa  against  the  goodSf  and  not  against  the  person. 
SMf. 

Per  Curiam^  Rnle  absolute. 
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PRINCIPAL   MATTERS- 


ABATEMENT. 

THE  plaintiff  cannot  sign  judg- 
ment after  a  plea  in  abatement, 
because  the  affidavit  to  verify  the 
plea  was  sworn  before  the  d^end- 
ant's  attorney.  HorsfaU  v.  Mat' 
theumatit  T.54G.  3.       Page  154 

ACTION  UPON  THE  CASE. 

An  action  upon  the  case  was  held 
not  to  lie  against  the  vicar-gene- 
ral of  the  bishop  for  exconmiuni- 
cating  plaintiff  with  the  greater 
excommunication,  for  contumacy, 
in  not  taking  upon  him  adminis- 
tration of  an  mtestate*8  effects,  to 
whom  plaintiff  was  next  of  kin, 
and  had  intermeddled  with  the 
goods,  &c.  although  the  citation 
by  which  plaintiff  was  cited  was 
void,  by  reason  that  it  required 
him  to  appear  and  lake  adminis- 
tration, &c,  without  leaving  him 
an  option  to  renounce  it,  and  the 
proceedings  thereupon  had  been  set 
aside  upon  appeal;  for  the  vicar- 

-  general  had  jurisdiction  over  the 
subject-matter,  viz.  the  granting  ad- 
ministration, and  there  was  no 
malice.  Ackerlev  v.  Parkinson  and 
Another,  H.  556.3*  411  ) 


ADMINISTRATION. 
See  Action  on  thb  Case. 

AFFIDAVIT. 

See  Abatement.    Practice,  8. 

1.  An  affidavit  of  d«bt  not  entitled 
in  any  court,  and  only  with  the 
words  Bi/  the  Court  written  at  the 
bottom  of  the  jurat,  is  not  suffi- 
cient. MoUing  V.  Pcland,  T. 
54  G.  3.  Page  157 

2.  In  an  affidavit  to  hold  to  bail,  u 
the  deponent  be  described  as  <<  of 
the  City  of  London,  merchant,"  it 
is  sufficient.  Vaisner  v.  Aldenon^ 
M.j^G.$.  165 

3.  Affidavit  to  hold  to  bail,  <<  that 
jR.  Sutton  is  indebted  to  plaintiff 
for  money  paid  and  laid  out  to  the 
use  of  the  said  R.  Jaekeon,^*  held 
well  enough.  Hughes  v.  Sutton^ 
M.jK  G.  3.  ij8 

4.  Affidavits  in  answer  to  a  rule  for 
a  mandamus  sworn  before  a  com^ 
missioner  must  contain  the  place 
where  sworn,  otherwise  they  cannot 
be  read.  The  King  v.  The  JusHces 
of  the  West  Biding^Yorkshiref  H. 

5SG-3«  493 
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AGREE. 


AGREEMENT. 
Ao  a^^eemeiit  bj  deieaiUnt  to  aUow 
|i)^uiti^  wiA  whotD  he  cohabited, 
nt  fue  they  abould  ■eparate,  an 
aiiaiiitj  for  Jier  life,  provided  she 
■hqolii  cwtuuie  ainglp,  was  held  a 
Talid«grac^eat.  GiiKn  v.  Diclde, 
jtf.JiC.j.  Page  463 

AMENDMENT. 

1.  DefeadUit  served  with  a  copj*  ora 
latitat  io  «  penid  action  by  a  wrong 
name,  and  declaration  fifed  condi- 
ti<Mallyb5thenniename,  to  which 
defendant  imeared  and  pleaded  a 
iDMOomer.  Held  that  a  Judge's 
order  te  amend  the  bill  and  de- 
claratlen  by  subitituting  the  tnie 
name  was  good,  and  that  after  sach 
Bntendinent  there  was  no  irregu- 
larity. Mettarr  and  Another,  g.  t. 
Ac  T.  HerH,  H, ;;  G.  3.         4^0 

t.  Afler  error  from  C.  B.  into  this 
court,  and  from  this  court  into 
Dom.  Proc^  this  court  allowed  an 
amendment  to  be  made  in  the  re- 
cord byinterting  the  certificate  of 
tlw  Jndge  who  tried  the  cause, 
aHowinR  the  plaintiffs  treble  costs, 
whitdi  nad  been  omitted  by  the 
clerk  in  entering  judgment  in 
C.  B.;  also  by  iniierting  the  true 
tens  m-wbMt  the  auignment  of 
tenon  and  Joinder  were  made,  in- 
stead of  an  entry  by  the  clerk  on 
tbe  judgment  roll  of  this  court, 
th^  they  were  made  on  an  impos- 
sible dqr  in  another  term,  although 


for  cause  m  Dom.  Proc.     DtoAar 
V.  Hkduadt,  H.  5;  0. 3,        591 

ANNUITY, 
&e  Pleading,  1. 

APPEAL, 
See  CoNvicTioH.    Witness,  2. 
1.  By^i  G.3.  d^tfi.(i>iclosure  set,} 
ihe  party  aggrieved  by  any  tbing 


APPEENTICE. 

done  in  pursuance  of  theact  may  ap> 
peal  to  the  quarter  sessions  within 
six  calendar  months  after  the  cause 
of  complaint.  The  commissioners 
in  1S12  made  an  allotment,  upon 
the  map  to  the  vicar  in  lieu  of 
hia  tithes,  which  the  vicar  in- 
spected at  a  meeting  held  Nrnem' 
ber  1B12,  and  appointed  an  agent, 
who  attended  a  subsequrat  meet- 
ing, vrhen  an  alteration  was  made 
in  the  map,  which  tbe  agent  ap- 
proved, aod  it  was  understood  that 
all  objections  to  the  vicar's  allot- 
ments were  reconciled ;  in  Nocem- 
ber  1813  the  commissioners  gave 
notice  that  they  had  ordeeed  all 
tithes,  &c.  to  cea^e  from  the  agth 
of  S^ember  then  last:  Held  that 
the  vicar  was  not  out  of  time  to 
appeal  to  the  next  quarter  sessions 
after  that  notice.  7A«  King  v. 
The  Jutticei  of  Ghmcaterthire,  T. 
5+G.3.  Page  127 

2.  If  two  justices  mate  an  order  for 
diverting  and  tumine  a  public  foot- 
way, and  afterward  an  order  for 
stoj^ng  up  the  old  footway,  the 
party  grieved  may  appeal  to  the 
quarter  sessions  against  the  last 
order,  though  he  be  too  late  to  ap- 
peal ^nst  the  first.  Tkt  King  v. 
The  Jiuiicet  of  Hert/brdsAire,  H. 
55  G.  3.  +„ 

APPRENTICE, 

See  Assumpsit,  r.  Sbttlkuknt  bt 
HiRitia  AND  Sbbvicx,  4. 

I.  The  Stat.  5  Ekx.  c.  4.  relates  only 
to  such  persona  who  bind  them- 
selves as  apprentices  as  are  under 
age,  and  not  to  adults.  Smedi^  x. 
Gooden,  M.  55  G.  3.  189 

1.  It  seems  that  contncti  of  appren- 
ticeship which  are  .voidable,  are 
not  avoided  by  the  apprentice's 
sbaenting  himself  fioni  Ue  soviee. 

a, 

ABBEST, 


ARREST, 
Sa-    CoMsui..      Discontinuance. 
Insolvent  Dkbtok. 

ASSIGNEE, 
See  Power. 

ASSIGNMENT, 

See  CoPT-BloMT.     Landlord  and  ; 
Tenant. 

Where  G.  a  debtor  to  plaintiff,  being 
sued  by  plaintiff,  pending  the  suit 
and  before  execution,  being  insolv- 
ent, executed  an  assignment  of  all 
his  effects  to  trustees  for  thu  bene  fit 
of  all  his  creditors,  under  which 
poBiessian  was  immediately  taken : 
Held  that  the  assignment  was  not 
fraudulent  within  scat.  t^ElU.c.;. 
although  made  to  thu  intent  to  de- 
lay the  plaintiff  of  his  execution. 
Pickttoct  r.  Lyrter,  ft.js  G.  3. 


Page  571 


ASSUMPSIT. 

I.  Where  the  plaintiff's  apprentice 
deserted  from  the  plaiotin's  shk), 
and  went  onboard  the  defendants, 
and  secreted  himself  until  the  de- 
fendant's ship  soiled,  when  he  dis- 
covered himself  to  the  defendant, 
who  carried  him  to  H.,  to  which 
place  he  worked  his  passage,  re- 
ceiving his  food,  and  during  their 
passage  to  H.  the  plaintiiTH  and 
defendant's  ship  were  within  hail, 
but  defendant  did  not  make  known 
to  plaintiff  that  he  had  the  appren- 
tice on  bdard,  add  on  the  BTTJyal 
of  defendant's  ship  at  H.  t1)e  ap- 
prentice wished  to  leave  her,  but 
defendant  persuaded^  htm  tdS;e- 
main,  promising  him  either  w^ea 
or  clothes  kiid  pocket-money,  un- 
der  iHiidl  persuasion  die  appren- 
tice sAiled  with  Mm  to  E.j  and  did 
duty  !as  6ne  of  the  crew,  bu£  re- 
ceireil  no  wages,  or  clothes,  or 
pocket-money :   Held,  that  plain- 
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tiff  was  entitled  to  waive  the  tort, 
and  brJDS  anumpiit  agginat  d^ 
fendant  for  the  work  and  UMmr 
of  bis  apprentice,  aitd  to  recorw 
a  reasoiuiile  compenutian  for  the 
*«vices  of  the  ^iprentiee  liroai  H. 
to  £.  Fatter  v.  SUtomrt,  M. 
55  G.  3.  Page  iQl 

.  Where  a  number  of  persons  maoe 
subscriptions,  and  formed  theni* 
selves  into  a  compaav  for  bttwing 
ale,  &c.  and  entered  into  k  deed, 
by  which  it  wa^  agreed  that  the 
conduct  of  the  busuiesa  should  be 
confided  to  two  peiaons,  and  the 
.  trade  carried  on  in  their  nomea, 
and  that  they  should  be  tnuteea 
for  the  company  so  &r  that  the 
right  of  action  for  goods  ddivered 
should  be  in  them,,  and  j|U  ^ctiODa 
for  ale,  &c.  delivered. J|boi^  be 
brought  in  theit  inmafc'  and  aU 
afe,'  &c,  delivered  slwMild  be  con* 
sidered  as  their  piopefty,  &c.  and 
that  the  directors  for  the  time 
being  should  have  pover  fo  regu- 
late the  gcoaral.  buMoeaarwCthe 
company,  and  thu  ^eofmt  ijvtr- 
terly  atertiw-  .of  ;U»t»  TJMfwWn 
should  be  holdeo  i,-  UddiithMt«M 
person  only  «ou)d  fiot4>e  «pp<iled 
at  a  general  quafteriy  miWHil, 
upon  the  recommenMsoa  oFitke 
directors,  tO.conduotitha^MWMM 
in  place  of  the  twoMMona  awgJB- 
allv  appointed  ttn«aar4w<;dMd, 
unless  such  alteroUoo  was  osade  by 
the  ceosent  of,  .oiriafta^  iwtietf  to 
all  the  subscribeee^-emd'  .dicsedwo 
plaintiff,  who  hadbcBn-ab  ly  pointed 
without  the  consent  (rfar'Mlice  to 
defendant,  who  was  an  orwinal 
subscriber  and  executed  the  deed, 
could  not  maintain  assumpsit  for 
ale  of  the  company  delivered  to 
defendant.  Oavim  t.  Hankmt, 
H.ssG.y  488 

,     ATTACHMENT, 
See  Bail,  3.    PftACTloi,  8. 

AVER- 


603 


BAIL. 


AVERAGE,  GENERAL. 
Where  a  ship  in  the  course  of  her 
'    ▼ovage  was  run  foul  of  by  another 
'    ship  and  daowged,  and  the  captain 
WM  in  coowquence  obliged  to  cut 
aimy  part  of  the  rigging  and  to 
.    return  to  port  to  repair  the  damage 
;  and  cutting  away,  without  which 
the  ship  couM  not  have  prosecuted 
her  voyage,  or  safely  kept  the  sea: 
Hdd  mat  the  expences  of  repairs, 
so  ftr  as  they  were  absolutely  n- 
cessaty  to  enable  the  ship  to  pr 
seeute  the  TOyage,  but  no  furtner, 
and  of  unloading  the  goods  for  the 
purpose  of  making   the  repairs, 
were  a  general   average.     Secus 
Ae  master's  expences  during  the 
unloading,  repairing,  and  reload- 
ing, and  ciimpage  to  replace  de- 
serters during  the  repairs.  Plutumer 
mnd  Otheri  v.  JVildman,  H.  $5  G.  }■ 
Page  481 

AWARD, 

&e  Pleaping,  3. 
SubwittiffTF  to  two,  so  as  they  made 
their  award  on  or  before  a  day 
certain,  bat  if  they  do  not  by  the 
time  albresaid  mate  their  award, 
thyn  to  an  umpire,  provided  he 
make  his-  award  on  or  before  a 
sidwequent  day.  the  arbitrators 
finally  disagree  before  their  time 


expi: 
nuiki 


mires,  ai^  declare  they  will  not 
i^e  any  award,  and  do  not  make 
Utf\  Held  that  the  umpirage  might 
be  made,  after  the  final  duagree- 
ment  of  the  arbitrators,  before  the 
time  allowed  them  had  expired. 
-     ■'      '.  Wright,  H.ssG. 3- 55'J 


BAIL. 

I.  A  defendant  who  has  put  in  bail, 
vd  rendered  in  their  discbarse, 
is  entitled  to  have  the  monev  ae- 
posited  in  the  hands  of  the  dieriff 
in  lieu  of  bail,  repaid  to  him  under 


BANKRUPT. 

Stat.  43  G.  3.  c.  41S.  a.  z.  Chakciat 
T.  Battge,  M.  S5  G.  3.  Page  iSj 
1.  Upon  removal  of  a  cuatB  by  cer- 
tiorari out  of  the  cotirt  of  llie 
honour  of  GlottcateTf  the  pledge* 
below  are  discharved  by  putting  ia 
and  perfecting  baD  above.  Ta^ 
V.  Shapiand  and  Another,  M. 
55  G.J.  PagejiS 

3.  If  bail  be  put  m  m  the  county 
where  the  defendant  is  aireited 
upon  a  testatuni  capias,  it  is  oat  s 
nullity  if  the  county  whence  the 
testatum  issiied  appear  in  tfaemsr- 
gin  of  the  bail-piecei  and  an  st- 
tachment  shall  not  go  against  the 
sheriff.  The  King  v.  The  Sier^ 
of  Middlesex.,  in  a  Caute  ofBrid^ 
V.  Smith,  H.  55  G.  3,  5JI 

BANKRUPT, 

See  Costs,  6.       Lamdlokd  asd 
TxhAmt. 

1.  Tlie  proving  a  debt  under  a  com* 
mission  of  bankruptcy,  tmitd 
against  a  person  who  lud  before 
compounded  with  his  credilon, 
and  whoae  estate  under  the  com- 
niiseion  had  not,  nor  wouldt  pro- 
duce i^x.  in  the  pound,  butwba, 
before  he  became  bankniott  paid 
the  creditors  with  whom  £e  com- 

Sounds,  the  full  amount  of  tbeii 
ebts,  was  held  to  discharge  the 
bankrupt  in  reelect  of  Jus  iiiture 
estate  and  effects  from  an  actios 
for  the  debt  so  proved.  Beedj. 
Sowerbi/,  T.s^G.^.  78 

2.  It  seems  that  the  proving  a  debt 
under  a  commission,  ia  an  <jfrti^ 
by  the  creditor,  inthin  the  itsL 

4()G.3.  c.iai.s.14-1 

hun  of  his  remedy  by 

the  bankrupt  in  the  easeaeadapted 

in  Stat,  5  G.  3.  e.  30. «.  ^  it. 

3.  The  drawer  of  a  Ml  <f  aBTchaMe, 
wbo'  hat  jpaiA  4ba  anwum  to  ue 
bolder  after  «  cnmniissi— -oaifcik- 
ruptcy  issued  apinct  Ifca  mwttftnr, 
may  lue  the  accqitor,  bafnc  he 


BARON  AND  FEME. 

has  obtained  his  certificate,  and 
arrest  him  upon  the  bilU  notwith- 
standing the  nolder  has  proved  the 
bill  under  the  commission.  Mead 
V.  Braham,  T.  54  G.  3.  Page  91 
4.  A  debt  due  to  two  partners  is 
good  to  support  a  commission  of 
bankruptcy,  notwithstanding  one 
of  the  partners  is  resident  in  an 
enemy's  country,  such  residence 
not  being  shewn  to  be  an  adhering 
to  the  enemy.  Roberts  v.  Hardy^ 
Walker  J  and  Others,   H.  55  G'-  3- 

533 
5k  Where  a  draft  for  money  was  en- 
trusted to  a  broker  to  buy  exche- 
quer bills  for  his  principal,  and  the 
broker  received  the  money  and 
misapplied  it  by  purchasing  Ame- 
rican stock  and  bullion,  intending 
to  abscond  with  it  and  go  to  Ame- 
rica,  and  did  accordingly  abscond, 
but  was  taken  before  he  quitted 
England^  and  thereupon  surren- 
dered to  the  principal  the  securi- 
ties for  the  American  stock  and  the 
bullion,  who  sold  the  whole  and 
received  the  proceeds :  Held  that 
Ae  principal  was  entitled  to  with- 
hold the  proceeds  from  the  assig- 
nees of  the  broker,  who  became 
bankrupt  on  Uie  day  on  which  he 
so  received  and  misapplied  the 
money.  Taylor  and  Another,  As- 
signees of  Walsh,  a  Bankrupt,  v. 
Sir  Thomas  PUsmer,  H.  55  G.  3. 
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BARON  AND  FEME. 

j^ei^ment  against  a  feme  sole  who 
married  before  trial,  and  verdict 
md  judgment  against  her.  by  her 
original  name:  Held  that  it  was 
regular  to  issue  an  habere  facias 
possc^rionenu  and  £•  &•  against 
her  by  the  same  namo^  thou^  the 
fi»  fiiL  W9m  inoperative^  Ehe,  on 
ihs  dmKU  of  Tamrtj   y,    Sarah 

Artiiar^jSl.  f|<^*}*  557 


BILLS  OF  EXCHANGE,  &c  603 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES, 

See  Bankrupt,  3.    Plkading,  5. 8. 
Practice,  2. 

I  .Where  the  drawer  of  a  bill  payable 
to  his  own  order,  and  indorsed  by 
him  to  r.,  and  by  T.  to  B*,  upon 
the  bill  being  dishonoured,  paid 
the  amount  to  B,,  who  struck  out 
his  own  and  T.*8  indorsement,  and 
returned  it  to  the  drawer,  and 
the  drawer  afterwards  passed  it  to 
the  plaintiff:  Held  that  the  plaintiff 
might  recover  against  the  acceptor. 
CmIow  v.  Lawrencct  T»  54  G.  3. 

Page  95 
2 .  The  Court  referred  it  to  the  master 
to  see  what  was  due  for  principal 
and  interest  on  a  bill  of  exchange, 
upon  the  production  of  a  copy  of 
the  bill  verified  by  affidavit  of  the 
plaintiff's  attorney,  the  original 
naving  been  stolen  out  or  his 
pocket,  and  no  tidings  of  it  gained. 
Broom  and  Others  v.  Messiter,  M, 
55  G.  3.  281 

.  Where  the  holder  of  a  bill  of  ex- 
change upon  its  being  diihonoured 
received  part  payment,  and  ior  the 
residue  another  bill  of  exchange, 
drawn  and  accepted  by  persons 
not  parties  to  the  original  bdl,  and 
afterwards  sued  the  -drawer  and 
acceptor  upon  the  original  bill: 
Hela  that  it  was  sufficient  for  him 
to  prove  presentment  of  the  sub-  * 
stituted  bill  to  the  acceptor  for 
payment,  and  that  it  was  disho- 
noured, without  proving  that  he 
Save  notice  of  the  dishonour  to  the 
rawer  of  the  substituted  bUL 
Bishop  v.  Route.  Same  v.  Bti^fy* 
H.  ssG.i.  362 


BOND, 

See  IwauiRT,  Writ  or.     Pliaih 
urcit7.9y  lo* 

BBIDCE. 


604    CHARITABLE  USES. 


COMMITMENT. 


BRIDGE. 

Where  certain  persons  and  their 
snucessors  were  authorised,  by  act 
of  parliament,  to  make  a  river  na- 
vigable, and  to  cut  the  soil  of  any 
persons  ffx  making  any  new  chan- 
nel, &c.  by  virtue  of  which  they 
out  through  a  highway,  and  ren* 
dared  ftMnpasaaUe,  and  a  bridge 
waa^Hiilloverythe  cut  over  which 
tbe^public  pMsed,  and  wliich  had 
\)&m*  rejgttaireA  by.the<  proprietors 
ofithe.  JMvigfition;  Held  that  the 
pi^T^^tmrs,  and  not  the  county, 
(Wereli«bl9  -tor«epain  The  King 
v«  Kfrrkony  H*  55  G.  3.  Page  526 


•j'«'i 


•'•% 


.taTiSUi  ALE  BREWERY, 

^801  AsSlTMP^tT,   2. 


t^  ■ 
'.■.».■■" 
.  i-'.  ' 


-   "BROKER, 
CERTIORARI, 


i-.  .•  V 


'    ^.^ 


5^  Bail;  i* 


Upon  indictment  against  a  parish  for 

not  repairing  a  highway,  the  right 

to  repair  xsiBy  come  in  question,  so 

'  li^^ Wtitld  the  paHsfa  to  remote 

it  by  ctrtionrti,  though  the  parish. 

,  ^Iflad  not  guilty  only.     The  Kingy 

'wt  jlti0:'tftcmcution  «^'  Kmberl^ 

'.finiJmiHimrAi  v.  The  Inhakiiants 

.^3fWi|tt^V».  idar^y  H.  SS  <?•  3- 

465 


'M 


*  ..i.CHARlTAOliJl^JSBS. 

A^rcntt  by  d^&  eXeeuied  ahd  in- 
-reUdb  jMArsu^t  to  ^e  statute  of 
^drdi&UAr'^'hkhds  to^Uftbees  and 
'^"OMrfifll!^;' ^  the  use  df  Ofie  of 

*  •^'Aelk^,  liil^^frfe-iind'aswna^  'Upon 

^cMdittoh  ^"Mi  he;  bit  heif»  and 

HMt^^A^Mtai^frto)  l^me'tO  fitne, 

^  i^epSr  a  vauk  and  tatnhf  •landing 

t6'U  ttuU  €»  afamh^A  ^  the 
gHifUar  md  any  ffKei'JImifyf  and 


in  defauh  thereof,  then  over  to  the 
other  trustee,  his  heirs  and  assigns, 
was  held  not  to  be  within  the  words 
of  the  statute,  which  prohibit  the 
granting  of  lands,  &c.  to  charitable 
uses  unless  the  deed  be  mthotd 
any  condition  or  reservation  Jbr  the 
benefit  of  the  grantor,  or  any  person 
claiming  under  him.  L>oe,  dem. 
Thompson,  v.  Pitcher  and  Others, 
^'  55^' 3-  Page  407 


*  •  ^ 


■;t. 


CHARTER-PARTY, 

See  CovEVANT,  1,  2.     Licn,  2. 

Releass.     • 

COMMISSIONERS, 

See  Sewers,  CoMMissioNEns  or. 
Witness,  2. 

COMMITMENT, 
See  Witness^  i. 

[•  A  warryint  of  two  justice  com- 
mitting the  collector  of  .the  r^tes 
for  tl^  parisl>  of .  J^An^ond  to 
the  county  ^ao^  HpoBcquy^nt 
against  hiin  top  r^uain^  t4^iu:^pnt 
and  pay  oyer  the  mqfiiea  ^olj^ofced 
by  him,  adjudging  that  bei  ^ipfild 
be  committed  to  Uie  gaol,  there  to 
remain  imtil'heahoiila  have  made 
a  true  account,  and  uatil  such 
money  ns  upon  '^e  'aaMr*  itecDHst 
should  appear  to  'be  ^retli3!hin|^  in 
his- hands;  ah^M  be  ffti4  ^  him 
orhis  suretieSf  ^vaa)  held -wcffj  al- 
thoit^  it  orfiHctuded  bjr  Sl^tecCfng 
Uie  'g^oief^lo  Jei^4iiit#  diUMr  he 
ikoM  bedUOiMBi^i^^Ag^^mfse 
{jT  few.'  ^Se^rgtO^^^m^'M. 

of  a  pefttl^  vjNAt  cin^dS 
atat.  10G.3.  ciS.,  (dog-ateaiing 
act,)  which  Pj^nd^  ia  to  be  paid, 
half  to  the  i^ibfflMFkbA  half  tb  the 
MOV'  ci  t^  piiiili  I  mh^HJieAtd" 
•moB  iSiiMwniiitiw^i  ta^M^^if  it 

shew 


COPYRIGHT. 


COSTS. 
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shew  who  the  informer  is  and  what 
the  parish,  althou^  upon  the  con- 
vtction,  as  it  is  recited  in  the  com- 
mitment, the  informer  «  not  namedy 
and  the  justices  onfy  adjudge  the 
penalty  to  be  applied  in  such  manner 
as  the  fcKD  directs.     The  King  v. 

3.  The  justices  need  not  upon  the 
conviction  adjudge  that  if  the  pe- 
nalty be  not  forthwith  paid,  the 
offender  shall  be  committed,  &c. 
but  may,  after  affirmance  of  the 
conviction  upon  appeal,  commit 
the  offender  for  refusing  to  pav 
the  penalty,  iL 

COMPANY, 
See  Assumpsit,  z. 

CONSPIRACY, 
See  Indictment,  i.    New  Trial. 

CONSUL. 

A  resident  merdiant  of  London^ 
who  is  appointed  and  acta  as  con- 
sul to  a  foreign  prince,  is  not  ex- 
empted from  arrest  ■  apon  mesne 
process.  Vroeask  and  Aneitker  v. 
Becker;  and  Divett  v.  Same,  Af. 
55  G.  3.  284 

CONVICTION. 

Uppn  a.  cig^yiction  by^twajustj.ces  for 
an  offence  against  atat.  17  6.  3. 
c  56.  «•  14.9  if  the  justices  at  the 
tim^  oi  axuik .  9^yjiPtJou  make 
known  to  tha  pftrty  convicted  his 

..  right  tp  .fipmJy  (find.  jie.  flei^^nas 
jimeajip^  tkfisfj^  n^  gfot  on  to 
infonn  h^Di^qf  tnoiuecpssacyatepa  to 
,|^e  taken  in  order  to  app«d»v    The 

tSmm  ^nY<ffMfir4,  M-fiQ^S' 

u*;:  J  .- :  or- .    ...•■ » .-■  .  •  . .  •    •    .*!  -  '.493 


1.  I 


AniJwigaiwHaiaft^ayyiighl  rf  a 
aong  muit  bt  in  writiDg,  in  order 


to  entitle  the  assignee  to  maintain 
an  action  on  the  case  for  pirating 
it.    Povoer  y.  Walker^  7.54.0.3. 

Page? 

CORPORATION, 
See  Mandamu8» 

The  Stat.  33  G.  3.  c.  58^  does  not 
bind  an  officer  of  a  GorporatiDn» 
having  the  custody  of  the  records, 
to  permit  any  member 'of  the* cor- 
poration to  inspect  the  order' for 
the  admission  and  swoaringin  of 
the  freemen,  &c.  of  the  ccfkpor- 
ation;  and,  therefore,  wHefo  the 
town-clerk  ofibred  to  permit  on  in- 
spection of  the  entries  made  upon 
stamps,  of  the  adnlissieii  and  airear- 
ing  in  of  burgesses,:  but  refused  an 
inspection  of  the  common-council- 
book,  in  which  it  was  usual  to 
enter  the  order  for  the  admission 
and  swearing  in  of  the  burgesses 
Held  that  he  did  not  thereby  incur 
a  penalty.  Davies  t.  Humphreys^ 
Af.  55  G.  3.  2S3 

COSTS, 

See  DucoNTiNUANCB.  IxomETt 
Writ  OP.    Paaczic^  7. 

1.  Bxpences  of  a  person  sent  to  in« 
quire  after  the  sobacribiiar  wit- 
nesses to  a  bond  not  allowea  in  the 
taxation  of  costs.  Lmng^*  IBumes^ 
^.540.3.  89 

2.  Pacish  officers,  or  persons  acting 
on  their  behalf,  are  not  eatitlMU 
under  stat«.  7  Jmc  i^  c.  £••  and 
XX  J^Cp  I.  o.  m.,.  to  4i^uli£^&st8 
11(109  judgnieiD^  as  in  pm^«  iHm- 
ilttit  in  an .  action  brqugpt  agiiost 
theok-^,  (be  prion  oif  goojlb  aojd 
and  .delivered  to  them  iw  tbo  nso 
of  the  poor.  BhifkchtMrdy.BrtuMet 

^'  AiplMntiCii||bo.JkMrJ«n  xi^Wion 
'  more  tban-i4  ilHNitha  under  iui  ex- 
ecution for  the  costs  of  a  TTT''t. 
not  amounting  to  20^  is  entitled 

to 
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COSTS. 


COVENANT. 


•  to  be  discharged  under  48  G.  3. 
c.  125.  RoyUmce  ¥.  HeujUng^  M. 
55  G.  3.  Piage  282 

4.  The  Court  will  not  grant  a  rule 
that  the  plaintiff  may  give  security 
for  costs,  unless  application  has 
been  made  to  him  to  give  security. 
Bast  V.  CUvtf  M.  $s  ^'  3-        ^^3 

5.  By  51  G.  J.  €•  30.  (inclosure  act,) 
**  any  person  dissatisfied  with  the 
determination  of  the  commissioners 
may  bring  an  action  against  the 
person  in  whose  fevour  such  de- 
termination shall  have  been  made, 
and  if  it  shall  wpear  that  the  party 
claiming  is  entitled  to  a  qudified 
Of  less  mterosty  the  iury  may  de- 
clare the  same  on  tneir  verdict, 
to  be  indorsed  on  the  postea,  in 
addition  to  the  verdict  given  on 
tine  issue  joined,  but  the  costs  of 
iueh  aetton  shall  abide  and  be  deter* 
mhted  b^  the  'oerdicl  given  upon  the 
issue  josned:"  and  action  brought 
against  defendant  for  claiming  right 
^  common  in  respect  qf  91  acres, 
and  upon  the  genered  issue,  the 
declaration,  consisting  only  of  one 
count,  Terdiet  fear  plaintiff  as  to  30 
acres,  and  for.  defendant  for  the 
re^due,  and  indorsement  on  the 
postea  that  jury  find  the  right  of 
common  in  respect  of  60  acres,  &c« : 
Held  that  plaintiff  was  entitled 
to  general  costs^  Durham  v.  The 
Mwrquis  ^  Herifordy  M.  s$  0. 3. 

323 
(.  Where  plaintiff  sued  defendant  for 
a  debt  before  the  bankruptcy  of 
defendant,  and  went  on  with  the 
euit  after  his  bankruptcy,  and  had 
ittdgment,  and  defendant  obtained 
hie  certificate,  and  afterwards 
brought  a  writ  of  error»  which  was 
non-prossed,  apd  costs  of  non-pros. 
ID  error  aimded  against  him :  Held 
Ihi^  the  defisndant  was  discharged 
by  his  certifioate  from  these  costs. 
ScoU  end  Asiatker  t»  Ambrose f  M. 

95  <?•  3-  S^ 


7*  Several  persons  were  held  en- 
titled to  costs  under  stat.  c  fK*  & 
Af.  «.  II.  as  prosecutots  01  an  in- 
dictment, removed  by  certiorari, 
for  not  repairing  a  highway,  one 
as  constable  ox  the  manor  within 
which  the  highway  lay,  the  others 
as  parties  grieved,  they  haying 
usea  the  way  ibr  many  years  in 
passing  and^re-passing  from  their 
homes  to  the  next  market-town, 
and  being  obliged,  by  reason  of  the 
want  of  repair,  to  tdce  a  more  cir- 
cuitous route.  The  Kmgy  on  ike 
Prosecution  of  Kimberley  and  fioe 
Others  J  v.  The  Inhabitanis^TauH' 
ton  SL  Marify  H.  §§  G.  3.  Fage  465 

COVENANT, 

See  Lien,  2. 

J.  The  charterer  of  a  ship,  who  co< 
venants  to  send  a  cargo  alonfrside 
at  a  foreign  port,  is  not  excused 
from  sending  it  alongside,  though 
in  consequence  of  the  prevalence 
of  an  infectious  disorder  at  the  port 
all  public  intercourse  is  pr<^ibited 
by  the  law  at  the  port,  aod  though 
he  could  not  have  communication 
without  dan^  a£  bdntracsting  and 
communicatmg  the  disorder;  Uiere- 
fore  where  to  covenant  for  not 
sending  a  cargo  alongside  at  Gi- 
hraUarf  defendant  ^pleaded  that  a 
pestilent  and  infectious  disorder 
prevailed  there,  and  therefore  all 
mtercourse  was  prohibited  by  the 
law  of  the  place,  and  became  im- 
practicable, without  imminent  dan- 
ger to  the  persons  concerned  of 
contracting  and  cemmnnicatii^  the 
same,  and  defisndant  was  prevented 
firom  sending  alongside  during  all 
that  time,  of  whicn  ii^ainlitf  nad 
notice,  and  thereuponaeparted  with 
his  ship  on  her  return:  replicatioi^ 
that  defendant  mkht  have  sent  the 
cargo  alongside  befbire  nil  inter- 
coarse  became  nnliiwAiI  ot  nuptwi^ 
tieabfet  iMH  tefasedk*  and  IhesMKin 

I^aintiff 


DEBT. 

plaintiff  departed  with  his  ship  by 
the  consent  of  defendant's  a^ent : 
Held   that  defendant  was  hable. 

Barker  v.  Hodgson^  ^'J^  ^'  3' 

rage  267 
1^  Where  by  charter-oarty  between 
the  ship-owner  and  freighters,  the 
ship-owner  covenanted  to  proceed 
from  L.  to  Naples,  and  there  make 
a  right  and  true  delivery  of  the 
outward  cargo,  and  having  so  done 
receive  on  board  a  return  cargo, 
restraint  of  princes,  dec.  excepted, 
and  the  freighters  covenanted  in 
consideration  of  the  premises  that 
at  N.  they  would  find  and  provide, 
as  they  did  warrant  and  assure  to 
the  ship-aumerf  a  full  and  complete 
return  cargo,  &c.  and  that  1750/. 
should  be  paid  on  delivery  of  the 
outward  cargo,  which  should  be 
considered  as  earned  for  outward 
Irei^t:    Held  that  in  covenant 
against  the  freighters  for  not  pro- 
Tidin?  a  return  cargo  at  N,  they 
could  not  plead  in  excuse  of  per- 
formance that  the  04itward  cargo 
was  seised  by  the  government  at 
iVk  and  never  deh'vered  to  them ; 
fmt  the  delivery  of  the  outward 
cargo  wJM  not  a  condition  prece- 
dent to>  the    providing  a  return 
cargo :  but  the  delivery  of  the  out- 
ward cargo  was  a  condition  pre- 
cedent to  the  payment  of  the  1 7  io/., 
and-  therefore  a  breach  assigned  for 
non^yment  thereof  was  under 
these  dircumstaDces  not  sustain- 
able. jStoTfT  V.  Gordon  and  Others^ 

^*  53  ^*  3*  30^ 
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607 


■  1 


DEBT, 

tk€  Corpora TipN.    Vsnue. 

DebC  for  rent,  without  shewhig  in 
what  parish  the  lands  were  situate, 
and  ft  particniar-  of  plasitiff^s  de- 
UAody  deactibing  than  m  a  wrong 
]Mriah,  vet  it  tras  faeM,  that  {dam* 
tiff'iBigBt  reeiMrer,--it  notaippear- 
ii^dMlMjrviiieepreteMatioii  was 


intended,  or  that  defendant  held 
more  than  one  parcel  of  land  of 
plaintiff  so  as  to  be  misled  by  it. 
Davies  v.  Edxnards,    H.  $$  G*  3. 

Page  380 

DESERTER,  ♦ 
See  Justices,  2. 

DETAINER, 
See  Practics,  3. 

DEVISE, 

See  Evidence^  i.    PoinBR. 

I .  Devise  of  all  testatrix's  real  estates 
to  Uie  use  of  B.  F.,  the  htisbahd  "of 
her  niece,  for  life,  and  from  and 
immediately  after  his  decease,  then 
to  and  to  the  use  of  the  2d,  3d, 
4th,  and  all  and  every  other  the 
son  and  sons  of  the  body  of  J5,  P. 
by  his  said  wife  (except  die  first  or 
eldest  son^  severally,  and  succes- 
sively, and  in  remamder  one  after 
another,  and  of  the  several  heira 
male  of  the  body  of  every  such  son 
and  sons  (except  the  said  first  or 
eldest  son);  and  for  default  of  such 
issue,  to  the  use  of  F.S.,  youngest 
son  of  another  niece  of  the  testa- 
trix, for  life,  &c.:  Held  that  the 
remainder  to  the  sons  of  B.  F. 
(who  had  no  children  at  the  date 
of  the  will,)  was  not  a  contingent 
remainder  to  such  son  as  should  be 
the  second  son  of  J9.  F.  at  the  death 
of  jB.F.,  nor  a  vested  remainder  m 
the  second  or  other  son  6f  A  F. 
liable  to  be  divested  by  his  b^com- 
ine  the  first  or  eldest,  by  the  ^»^ 
ofhis  elder  brother  in  the  Kfethtie 
o^B.F.,  but  a  vested  Inddbasible 
remamder  in  the  aecoitfd  or  odier 
son  of  jB.  F.  who  shwAd  be  bom 
living  an  elder ;  and  therefore  S.  F. 
having  hid  four  sons,  of  wholki  the 
2d  and  3d,  and  2d  and  4th,  were 
fai  existence  at  the  same  time,  but 
all,  except  the  4th,  died  in  the 

life- 
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DEVISE. 


lifetbne  of  B»  F.  without  iiSue,  held 
Chat  die  aunriving  son  waa  entitled 
uadar  the  de? ite.  Driver  ex  dem, 
Frank Y. Frank,  T.$^G.^.Pitge2S 

2.  Deviaa  of  lands  to  trustees  and 
their  heirs  in  trust  to  the  use  of  IV. 
B.  B.  asd  Ibs  ^rst  and  other  sons 
in  strict  settlement,  remainder  to 
«/•  jB.  and  his  first  artd  Mher  sons 
in  strict  setlementy  with  power  to 
the  trustees  from  time  to  time  dur- 
ing the  minorities  ot*  the  persons 
to  whom  the  premises  should  de- 
acendy  and  Co  any  tenant  for  life, 
to  grant  any  lease  of  all  or  any 
par9  "of  the  iandt  so  limiied,  so  as 
there  he  reserved  the  andent  and 
aecuMomed  ifearh  reM^  Sfc.  .*  Held 
that  a  lease  by  fv.  B.  B»  of  part  of 
die  landa  devisedi  in  several  par- 
cels,  in  one  of  which  parcels  were 
included,  together  with  lands  an- 
ciently demised,  two  closes  never 
befiore  demised,  at  one  entire  rent, 
viz.  the  ancient  rent  for  that  part 
which  had  been  anciently  demised, 
was  void,  for  the  whole  of  the  lauds 
included  in  that  parcel,  as  well 
the  lands  never  before  let  as  those 
anciently  let;  but  it  seems  to  be 
good  as  to  the  other  parcels,  which 
containeil'  only  lands  anciently  de- 
mised, and  on  each  of  which  there 
was  a  several  reservation  of  the  an- 
cient rant.  jDmt,  on  dem,  of  Edxo. 
.  Freeiuan  Burtletlf  w»  Rendk  and 
Otkersy   T.$^G.i.  99 

3*  The  testator  being  tenant  of  copy- 
hold preinifles  .at.  CrondaUt  under 
fimr  several  adimissions  to  the  use 
of  himself  for  life,  and  of  such 
perfeon  as  he  should  appoint,  and 
m  default  of  appointment  to  the 
tiae  of  himself  in  fee,  subject  to 
6ertdh  quit  rents,  and  beiug  seined 
andposaaued  o^  other  realestates 
In  Greet  Britain  and  Irelandt  and 
of  a  IttMehoId  estate  held  under 
two  leases  at  Blansbu,  devised  his 
tohole  real  estate  in  lands  in  Great 
Britain  or  Ireland*  to  his  wife  for 


life,  and  after  her  deaffh  to  he 
divided,  betamen  hia  two  nephew? 
and  their  respective  iasae;  and  in 
deliEiult  of  such  issue  to  be  dirtded 
betitnetn  the  children  of  his  nieces, 
&c«;  and  by  codicil  reciting  tJiat 
he  bad  ordered  nU  his  estate  in 
Great  Britain  and  Ireland,  at^er 
the  decease  of  his  nephewa  without 
issue,  to  be  divided,  Sre*  he  re- 
yoked  tha  same,  and  beibre  tiiat 
division  devised  his  tdhtieftalestafr 
to  B.  and  his  heirs  male,  &e.  and 
devised  his  ttoo  ieusesy  wUh  the  quit 
rents  ^  his  lands  in  Cnmdall  auJ 
in  Blansby  to  B*  after  his  wife's 
decease :  Held  that  Bit  after  the 
wife's  death,  took  a  fee  in  the 
copyhold  premises.  J.  R.  Ctdh- 
hert  v«  P*  K*  LeMptievt,  T*  ^^  G»  3* 

Pige  15S 

4.  Devise  of  all  my  lands  at  /f.  td 
«/•  Af^  my  cousin  and  heir  at  kiw, 
his  heirs  and  assigns  for  ever,  pro- 
vided that  he  or  his  heira'  do,  witli- 
in  six  months  after  my  decease, 
assure  to  72.  A/,  and  to  his  childreu 
the  copyhold  premises  at  R,^  and 
in  default  thereof  to  B.M.  for  life, 
and  from  and  after  his  decea^  ti« 
his  childreu  living  at  the  time  of 
his  decease,  their  heirs  and  assigiii 
for  ever,  as  tenants  in  common; 
</.  37.  and  H*  M.  died  unmarried 
before  the  devisor:  Held  that  this 
was  not  a  lapsed  devis^  of  tlie 
whole  interest,  so  as  to  belong  to 
the  heir  at  law  of  the  devisor,  but 
by'  reason  of  the  contingent  in- 
terest which  remained  undisposed 
of,  if  J.  M.  should  not  assure,  and 
R.  M.  should  die  Without  children* 
file  residuary  devisees,  to  whom 
was  devised  all  the  rest  of  the 
devisor's  landa^  t^c.  wheresoever 
situate,  &c.  were  entitled.  Doe  d. 
ffells  and  Others-^  SeoU  and  An- 
olher^  Af.  55  G.  3.  300 

5.  Devise  of  tesMov's  house  jMid^ar- 
den  to  IF.'JUh  wiA  oiLl^.Jtock* 
book-debt^  household  eoflda  and 

fur- 


flunttnn  tbweto  htioogfoff,  0er 

omj  pMKi  an  cttBte  for  life.    Doe 
dtm.  Jacbon  T.  /iMjieMM.  H. 

6.  jDeriae  of  "  all  my  Undi  Id  3^  to 
^.  a.  dunng  har  aalanl  lifti  and 
dter  tier  deatb  to  r.AthU  hein 
and  awpia,  and  for  want  of  Juira 
begotten  by  T.  B.  to  AT.  &  and 
£.S.,  exeq*  2dL  iff  it  maid  Mt  ^ 
EtpvtiftiLelaHtb  ft>M.B.  Hdd 
that  M.  and  £.£.  took  only  for 
me.  Boed.  PtUf  iutd  SOmieth 
hiiWyev.Dam,H.isG.y    518 

lUSCOKTlNUANCB. 

A  ^Kontiniiance  of  a  foram  action 
ii  not  completa  w  aa  to  entitlo  tbe 
plaintiff  to  armt  the  defendant 
imon  a  iredi  writ,  until  the  plain- 
tu  has  taxrf  the  coata.  M<Miie 
and  CMA«r<,  Amgiuet  t^  WUte  and 
Luiinm,  BmninipU,  r.  BmHubz, 

r.  546.3.  153 

DISTRESS, 
8es  Va&iaxos,  a. 

DRAINS, 
See  StwiKs,  CommiuloMn  ^. 

EMBEZZLEMENT, 

Sm  Iwsictmbnt,  4> 

ENEHVa  COUNTRY,  MendmtmiH, 

See  BAitKBtrrr,  4. 

ENTRY, 

SeeVtn. 

EVIDENCB, 

Sm  BlILI.OV  ^CHAJIQI^J^    Ta> 

aiAHCK.    WiTMiait  a, 

I.  Dwfaerf  *aBlh<  cMato  Md  fa- 
tcfaal  iniBttoOfv  WBCn  1  nan  or 
VofcllL 


TCTCrnoa,  of  or  ii 
nemawtt,  and  h 
cBMft;"  Held  that  etidcnoa  ma 
not  BdnuMible  that  another  oatate^ 
not  at  CiMMMi,  im»  ftnuerly  aiu(> 
od  and  had  baeK  cvar.aince  en- 
joyed with  tha  aatatoat  Ceaeomi, 
m  Older  to  ihew  that  tt  famed  nn- 
der  tiic  dcmae.    Iimdmm.Smme 

2.  Id  caae  agaiaat  tbe  thmiatat  a 
fUae  return  of  nulla  bona,  an  in- 
quisition taken  by  hnn  to  ■—*-'" 
me  ptopertj  of  the  goe^  tafaaa 
under  tha  fi.  ft.  findiw  than  to  be 
the  prapeity  of  a  thMpanao,  not 
the  defendant  in-the  eaeeatioD,  ia 
not  artmiwtble  rritetce  lor  tha 
■hariC  Glmtpi.PJ»raCss9.s. 

EXAMINATION, 

See  AcTioir  on  xaa  Cabs. 

EXECffneii, 

See  BABOif  ajw.  tamm,    Corn,  j, 

FAcnnu 

See MonT'HAs  laii  ■otimiii 
FEME  COTERT, 

SeeBAwam  Mm  VlaaL- 

JmrwMMtt. 

ANX>     - 

Tenant  fbr  life,  remainder  to  R,  P.. 
in  tee,  and  tenant  fbr  life  lease*  for 
hat'  life  and  dies  in  1799,  and  lea- 
■bt  coDtinuei  in  nouesaion  without 
f«png  rent  tilJ  his  death  in  iBoy, 
Mun  nis  son  takes  possessian,  and 
MBtiaues  without  pacing  rent,  and 
to  19o7  levies  a  fine  wit&  proclam- 
atfOns:  Held  that  Uie  heir  of  A.  P^ 
UlA  renuinder-man,  might  main, 
tain  ejectment  against  the  son  with- 
oM  aii  actual  entr;^  to  avoid  the 
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fiiie»  or  a  notice  to  deiennine  the 
tenancy.  Doe  dem.  Burrdl  v.  Per- 
Uns,  M.  55  G.  3.  Page  271 

FRAUDS,  Statute  of. 

A  contract  for  the  purchase  of  a 
quantity  of  oak  pins  for  the  price 
of  upwards  of  io/.»  which  were  not 
then  made,  but  were  to  be  cut  out 
of  slabs  and  delivered  to  the  buyer, 
was  held  not  to  be  within  sect.  17. 
of  the  statute  of  frauds.  Groves 
V.  Buck,  M.ssG.}.  1 78 

FKAUDULENT  CONVEYANCE, 
See  Assignment. 

FREIGHT, 
Sa?  Covinant,  I,  2.   Lien,  a. 

GENERAL  AVERAGE, 
See  AvEBAGE. 

HABEAS  CORPUS, 
See  Commitment. 

HIGHWAY, 
See  Cemtiobabk    Costs,  7. 

ILLEGAL  VOYAGE, 
See  Sox^B  Sea  Company. 

.INCLOSURE  ACT, 
See  Costs,  5. 

INDICTMENT, 

SeeBniDGX.  Certiorari.  Costs,  7. 
New  Tbzal. 

I.  Indictment  a^dnst  defendant,  who 
was  employea  to  make  bread  for 
tbe  mBitary  asylum,  which  charged 
that  he  delivered  to  «/•  H*  divers 
(C)  397  loaves,  as  for  good  house- 
pold  bread,  for  the  use  and  supply 
^the  said  asylum  and  the  children 
belonging  theretqp  whereas  the  said 
loayca.  were  not  good  household 
Inriead,  but  oonfcained  divers  noxi« 
ouf  and  unwIiQlesome  matcariabi 


not  fit  for  the  food  of  man,  wa^ 
held  sufficiently  certain  without 
shewing  what  the  noxious  mate- 
rials were,  or  that  the  defendant 
intended  to  injure  the  children's 
health.  Mixing  alum  with  bread 
in  such  manner  as  that  crude  lumps 
were  found  in  the  bread,  was 
holdcn  to  be  indictable.  The  King 
V.  John  Dixon,  I\  5J.  G.3.  Pag©  *  > 

2.  It  was  held  an  indictable  offence 
to  conspire  on  a  particular  day  by 
false  rumours  to  raise  the  price  of 
the  public  government  funds,  with 
intent  to  injure  the  subjects  who 
should  purchase  on  that  day,  and 
that  the  indictment  was  well  enough 
without  specifying  the  particular 
persons  who  purchased,  as  the  per- 
sons intended  to  be  injured,  and 
that  the  public  govemuient  fundi 
of  this  kingdom  might  mean  either 
British  or  Irish  funds,  which  since 
the  Union  were  each  a  part  of  the 
funds  of  the  United  Kingdom.  The 
King  V.  De  Berenger  and  Othersy 

T.s^G.S'  .  .       67 

3.  The  Court  will  take  judicial  no- 
tice that  a  war  exists  between  thi» 
country  and  a  foreign  state,  M-hich 
war  is  recognized  in  ditfercnt  acts 
of  parliament,  and  therefore  an 
allegation  to  that  effect  need  not 
be  proved.  tS* 

4.  In  an  indictment  upon  39  G.  3. 
r.  85.  for  embezzling  bank-notes,  it 
is  a  sufficient  description  of  the 
notes  to  say,  divers,  to  wit,  nine 
bank-notes  for  the  payment  of  di- 
vers sums  of  money,  amounting  in 
the  whole  to- a  certun  sum  of  mo- 
ney, to  wit,  the  sum  ofgL,  and  of 
the  value  of  '9/..*  and  if  in  the 
body  of  the  indictment  it  be  al- 
leged that  the  defendant  received 
them  as  clerk  on  account  of  his 
employers,  and  feloniously  em- 
bezzled the  same,  the  indictment 
may  conclude  ^  and  ao  the  de-- 
fendant  did  felonioiMly  steal*  take, 
and  carry  away  the  bank-notes," 

layiBg 


INSURANCE. 

lo^ng  them  to  be  the  property  or 
his  employen ;  for  that  is  the  ita- 
tutable  conclution  from  the  Acts 

.  alleged  in  the  body  of  the  indict- 
ment. The  King  v.  Joknion,  H. 
55G.3-    ,  Pagesag 

5-  A  count  for  embezzling  bank- 
notes upon  the  statute  tnay  be 
joined  with  a  count  for  larceny,  ib. 

INFANT, 

See  Pi,£ADiKO,  9- 

INFERIOR  COURT, 

See  Pkacticb,  i. 

INQUIRY,  WrUtf. 
In  debt  upon  a  r^levin  bond,  as- 
signing for  breach  the  not  malcine 
a  return  of  the  |;oods  distrained 
for  rent,  the  plaintiff  may,  after 
signing  judgment  against  the. de- 
fendant for  not  returning  the  de- 
murrer-book, tax  the  costs  and 
issue  execution  for  the  costs,  and 
the  amount  of  the  goods  distrained 
as  indorsed  on  the  replevin-bond, 
without  executing  a  writ  of  in- 
quiry. Middleton  v.  Bryan,  T, 
5+G-3-  155 

INSOLVENT  DEBTOR. 

An  insolvent  debtor,  who  has  taken 

the  benefit  of  54.  G,  3.  c.  i8.,  is  not 

liable  to  arrest  upon  a  subsequent 

promise  to  pay  a  debt  contracted 

prior  to  the  day  prescribed  in  the 

act.    tPiltonv.Kmp,  H.55G.3. 

595 

INSURANCE. 

I.  A  licence  granted  upon  the  re- 

Sresentation  of  W.  V.  on  behalf  of 
ifferent  Brttith  merchants  for  per- 
mittmg  Q  tbip  (by  name]  to  pro- 
ceed under  any  colours,  except 
the  French,  with  a  cargo  of  such 
goods  as  were  permitted  by  an  or- 
'  der  in  councQ  to  foe  exported  from 
Ltrndoti  to  nr  porta  wNhis  certain 
-    limits,  the  wb««  of  the  coontry 


JOINDER. 


«ii 


within  those  limits  btuig  in  hosti- 
lity  with,  this  country,  was  held  to 
protect  the  property  of  an  alioa 
enemy  residing  in  the  hottile  coun- 
try, shipped  on  his  account  in  thu 
country;  and  therefore  an  tnauri* 
ance  Cot  his  benefit  was  held  legaT. 
HuUman  and  Another  v,  Whiimore^ 
Samev, Scott,  H.^jG.j.  Page 347 

1.  A  policy  of  assuraice  on  freight 
and  goods,  ptr  ship  namedi.at  and 
from  Poitneitf  to  tendon,  nor- 
ranted  to  tail  on  or  b^re  the  2%th 
g^Ottober,  and  on  the  i6th  the 
ship  dropped  donn  from  Portmeuf 
witn  an  incomplete  crew  for  the 
voyage,  and  on  the  18th  reached 
Quebec,  which  was  the  neatest 
place  where  she  could  obtain  a 
clearance,  and  there  completed  her 
crew,  and  on  the  iglb  obtained  her 
clearance,  and  saikd  the  next  day: 
Held  that  the  dropping  down  from 
Portneuf  to  Queia:  on  the  a6th 
was  not  a  complianoe  with  the 
warranty.  Ridddale  r.  Newnham, 
H.  5J  6. 3.  456 

3.  Policy  of  assurance  on  ship  at  and 
from  Memel  to  the  ship's  port  of 
discharge  in  England,  mirranted  to 
depart  on  or  be/ore  a  pMrtiatlar 
dayt  Held  that  this  wansnty  re- 
quired not  only  that  the  ship 
snould  set  sail  on  the  vorwe,  but 
that  she  should  be  out  of  toe  port 
on  or  before  the  day ;  and  there- 
fore where  slie  set  sail  on  the 
voya^  before  the  day,  but  was 
detained  within  the  baibour  by 
adverse  winds  uatd  after  the  day, 
this  was  not  a  compliance  iritb  the 
varranty.  Moir  v,  7^  Bt^/at 
Exchange  Auarance  Cot^m^  H,. 
55  G'l-  46» 

JOINDER. 

A  count  for  embenling  btok^ote*- 

upon. the  Matute  maybe  Jofaud 

with  a  count  fbr  kitei^..    TV 

■KiMg^.Jahuon,H.jj8.i:  '539 

8)3  JCDG- 


6i2  LAifDWKD  AND  TENANT. 


LIEN. 


JUDGMENT, 
Sec.  Abatxmbvt. 

JUSTICES, 
&eArp«AL,  a. 

1.  Ajiolioe  of  the  peace  may  com- 
mit a  flme  conrert  who  is  a  mate- 
rid^  witoeiSr  upon  a  diarge  of 
ftidnjr  tiroaght  befiire  himi  and 
whoreftnes  to  appear  at  the  sesions 
to  give  ovidOMe^  or  to  find  sureties 
fbr  faer  aroearaooe.  Bennet  and 
W^  T^W^bom  and  Another,  T. 
5  j3C.  3.  Page  I 

a.  A  justice  before  whom  a  deserter 
is  brought  and  committed  to  the 
county  gasly  asayy  if  the  deserter 
is  imable'to  bear  the  charges  him- 
Bilfi'dureOt  the  expences  of  con- 
t^yifi^  him  iluther  to  be  paid,  by 
the  treasurer  of  the  county^  to  the 
constable  of  the  parish  wno  found 
and  apprehended  him  in  the  pa- 
rishf  and  conreyed  him  to  the 
gad.      Thfi^JfCing  ▼.  Pierce,    T. 

54^•J^       *  62 


'  <# 


AND  TENANT, 
£e^:DEBT. 

1.  Tiksis^  ftr'  vcats  to  5.,  and  S. 
dbv«Mitt  tliw  h^,  his  executors, 
aidm&istriifM;'  or  attfgns,  would 
ntt  tt^Utgaifie  ihdetittM,  or  his  or 
Aje^  Ibteirest'itterein,  or  assign 
tlie  prefliiste  to  any  person  what- 
so^^ei*,  ^idfeoot  consent  in  wnUng 
of  lesaof.'^  Rrbviso,  that  in  case 
5., 'tis  ex^ntotn.  ddnmnstrators, 
01^  lUfignB,  dHoMd-imrt  whfi  his  or 
th'<&  ftitd^isontrai^to'his  co?e« 
nlni'  tblt'  iMor  might  Tie-^nter. 
S;d€|Mjlted' Al^  lease  as  ft  seeority 
for  aun^lK>mwed,  and  bMune 
baafnmC|  and  the  lease  was  sold 
by  dfar^iwo  iai  the  Chancellor  to 
paf  tUfc  ddytr  Held  that  the 
HjAflnepI  utiidcT  die  commlselon 
miut  asiupi  tlie 
witDOOt  GOBseat  oFthi^lessot.  Doe 


denu    Goodbehere    ▼•  Beean,   i/. 
55  G.  3.  Pace  3« 

2.  Tenant  may  shew  his  landlords 
title  at  an  end,  in  qectment 
brought  against  him  by  the  land- 
lord. Doe  d.  JaekeoH  t.  Bam- 
baiham,  H.  55  G.3.  516 

LARCENY, 
See  Indictment,  4, 5. 

LEASE, 

See  Dbvisb,  a.  Lavdlord  aid 
Tenant.  Power,  i.  Settle- 
ment   BY  TeMBMBICT  of    10^  A 

Year,  i. 

LICENCE, 
&e  XsrstTitAarcx,  i. 

It  seems  that  under  a  deputstion 
from  the  commissioners  ot  stsmps, 
authorizing  H.  and  S.,  collectors 
of  the  postJione  dtUiea,  to  grant 
licences  to  persona  to  let  pos^ 
hones,  a  lioenoa  bj  Hm  for  &  sod 
self  is  well  enough.  Smith  end 
AMOther  q.  U^  i^  t*  Jtfou,  7' 
54G.3.  15 

LIEN. 

1.  A  printer  empleyed  to  prior  cer- 
tain numbers^  not  not  eU  odd- 
secutive  numbera,  af  aa  entire 
work,  has  a  lien  upon  the  copies 
not  deUrofed 'for  Ilia  mdcbsI  ba- 
lance due  f(i^priistiiiR  thevliole  d* 
diose numbers;  -BiScewndMen, 
AMtwneee  efStmfbrd, «  Bawknfit, 
▼.  Mchoktm,  M^  5$  &  3.        167 

2.  Where  by  chiirter^slrtgr  the  ship- 
owners  toveiii&sed  ad-  Baceife  a 
fiill  caijOy  and  the  fineilgkler  to 
load  the  simey^and  to^pajr  aomch 
Ibr  Offery-  ton  of 'flao^  tek^tvUch 
should  be  d^ysvtedtj*^  the  IdDg'i 
beams  at  Z^aid  asJnfctch  ImmMbbi 
ftf  deiintM|ga^  gnil  dvipteliei 
mi|tu«diy  bMnd7*qBBBi¥fli('eiae. 


'J .. 


LIMITATION  OF  ACTION. 

cially  the  ship-ownen,  the  ship, 
her  tackle,  anaappurt«naaceB,  and 
the  freighter,  the  good*  to  be 
ladea  and  put  on  board,  ia  a  penal 
Bum,  for  the  performance  of  every 
■rticle  contained  in  the  charter- 
party  :  Held  that  the  ehi'p-ownerg 
nad  not  a  lien  upon  the  goods  ac- 
tually brought  home  to  L,  for  a 
sum  of  money  claimed  to  be  due 
in  respect   of  goods  which   were 

Eut  on  board  at  the  loading  port, 
ut  afterwards  relanded,  and  re- 
stored to  the  agent  of  the  freighter, 
under  process  of  the  law  at  the 
loading  port,  nor  for  a  sum  claimed 
for  deaa  freight,  nor  for  a  aura 
claimed  for  denmrragc.  Birley, 
Attignte  g/"  HoU,  Bankrupt^  v. 
GladttoM  BndAHMer,  M.  55G.3. 
Fa^  205 

LIMITATION  OF  ACTION. 
Where  a  canal  compaay  were  em- 
powered to  simply  the  canal  with 
witter  from  slivtrcatna  wbatioever 
withbi  the  dbtance  of  3000  yuds, 
except  as  thereinafter  mentioned 
with  a  proviso  that  nothing  should 
extend  to  authorise  them  to  take 
waterfrom  certain  specified  atreams 
between  lotfa  Jiac  and  lotb  Sep- 
temitr,  except  finlf  thai  if  one  of 
thoae  Btreams  should  aJoQow,  the- 
same  may  be  taken  inl«  the  canal 
BO  long  aa  anch  overfloinng  ahall 


that   aM  actions 

iglu  Sat  «H^  tUng 

o^tbeact, 


rinuld  be  bceugU  fin  an^  tUng 


or  in  the  axqcutlgn  fit  the  powers 
and  aathoriiifig  bafbre  sived,  within 
six  oiOaDdM-  Mmlbt  iSfer.the  &ct 
i  <a  in  cue  W  contiau- 
L  oC  ilaiiimii  II,  within  thiee 
atha  aflcp  the  «ffi- 
mittinc  sach  danagea  fhall  have 
ceaaedi    Held  that   the    taking 


;  t»  taho  the  mter 


iff  the  conpaay  Gnh  Un  mci- 
fiM  ttreiBia  dnnig  the  pnfauilted 


times,  might,  neifertheleas,  be  ao 
for  a  thing  Mnft  hi  execution  of 
the  powers  an^  authorities  given 
them  by  the  act  Bs  i6  entitle  the 
company  to  the  pttHMtion  of  the 
act  aa  to  the  time  of  aeaaencing 
the  actioD  agueat  ttaBdl.i'  .And 
thanfttt'e  an  award. whtcdi  And 
thatdi^'did  take  the>«bter  frmn 
two  of  the  apcoifiad  'tfrean^iAc. 
dnrii^  the  ^jrohihiUdvtiiBeib  and 
when  the  otbcf  atmi  4id'4lot 
oversow,  and  coaeaflllnlly  tfw  it 
wM  not  done  in  pursuauieiaf  the 
act,  or  in  the  exacetiiM.'iof  iu 
powers  and  autbouttea^iod-Aeie- 
rare  notwithin  Ae  jKffffvlimi  of 
the  act  M  tatiie1ioi6.af  ■HOMBWf - 
iiw  the  mdaam,  va*  ili*;;l<i|llatv. 

MANDAMOBi    ■    ,  ^ 

Sm  ArriOATiz*  4.    Cmvictma. 

By  charter  7  H.j^  Ae  i^or;!*!"^ 
verjmil  ii  appointed  to  us  ^tJmJ 

men,  anaeTeiy  mayor  n  apjaiuuea 
an  alderman;  iita  It  is  granted 

"  quod  qusndocunque  jtcciderit 
ali^uem  msjorem.^-Cr  4ut  aliqiiem 
vel  uiiquos  de  ballivjs,.  vel  i^  90P- 
rouni  codcilio  vili.  prsS.  pro  ^m- 
pore  existent,  obire,  seu  ab  omcio 
Buo,  vel  ab  officiU  auia^  ambyen, 
vel  (tecedere,  siv^  itare  rfcwtre, 
quod  tunci  &  ia  quf^ibet  fall  cesu, 
al'  idonea  persona,  v^l  aT  iuooese 
perqOfUE,  ue  teuijiore  iu  te^npua, 
mI  &  ia  of&c'  illius,  vel  &d  &  in 
offic'  illorum  sic  amol',  vel'obeuot', 
sive  stare  recusant',  eligetur,"  iSic.; 
and  by  subsequent  char teri_ every 
alderman  is  appointeu  a  justice  fur 
tlietotrn:  Held  that  the  defend- 
ant, who  was  a  common  t^ouQcil- 
man,  and  had  once  served '  Uie 
office  of  mayor,  and  acted  w  lUi- 
tice  for  the  towa»  but  Had  tmce 
quitted  the  town,  and  resided  four 
Bfl  3  nilea 
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miles  distant,  having  onlf  a  bank  ( 
there,  and  waa  an  acting  ma^^rate 
for  the  county,  was  not  entitled  to 
refuse  to  stand  .at  a  subsequent 
election  of  mayor,  though  the  serv- 
ing that  office  would  compel  him 
to  remove  his  residence  to  the 
town,^  and  prevent  his  acting  as 
magistrate  for  the  county;    and 
therefore  the  Court  granted  a  man- 
damus to  take  upon  himself  the 
"  office*  he  having  been  elected  at 
mch   iubsequent  meeting.      The 
King  V.  Leyland^    M.   ss  G.  3- 

rage  184. 

MARRIAGE, 

5^  AOREEMKKT.     SfiTTLEMEKT   BY 

MaaKiagb. — And  notes  at  end  of 
case  The  Khg  v.  The  InhabUants 
of  BiUingAunh  M.  f5  G.  3,  259 

— 267 

MISNOMER, 
Ae  Amendment. 


MONEY  HAD  AND  RECEIVED. 

Where  defendant  received  from  his 
principal  abroad  a  bar  of  silver,  and 
took  it  to  plaintifi,  who  melted  it, 
and  sent  a  piece  to  an  assayer  to  be 
assayed  at  defendant's  expence,and 
paidapficeforthebar  to  defendant, 
as  for  the  number  of  ounces  of  silver 
which  b]f  the  assay  it  was  calculated  I 
to  contain,  which  number  was  after-  | 
wards  discovered  to  exceed  the 
true  number:  Held  that  plaintifl^ 
might,  after  having  offered  to  return 
the  bar,  hiave  money  had  and  re- 
ceived against  defeiidatit^for  the 
price  thus  paid  to  him  under  a 
mistake,  although  defendant  had 
forwarded  his  accbunt  to  his  prin- 
dpal,  and  in  it  had  placed  the 
price  received  to  tlie  credit  of  his 
principal.  Cox  and  Others  v,  Pren- 
4ice,  H.  55G.3.  344 

MORTMAIN, 

See  Charj  TABLE  Uses. 
16 


NEW  TRIAL. 

I.  The  presence  of  all  the  defendants 
convicted  of  an  iadicunent  for  a 
conspiracy  is  necessary  in  order  to 
move  for  a  new  trial  on  behalf  of 
any  of  them.  The  King  v.  Askea 
and  Others,  T.  54  G.  3.         Page  9 

▼.  JLd,  Cochrane. 
10.  »• 


2.  S.  P.    The  King 


NOTICE, 

See  Bills  of  Exchange,  3.     Va- 
riance. 2. 


A  term's  notice  is  not  necessary 
where  there  have  been  no  proceed- 
ings for-  four  temna  after  verdid. 
May  V.  Wooding,  H,  ss  G.  3.  500 


ORDER  IN  COUNCIL, 
See  South  Sea  Compakt. 

OVERSEERS, 
See  CosTat  a* 

PARTICULARS,  BILLOC, 
See  DuMT. 

PEER* 

If  a  peer  he  sued  jointly  with  others 
by  bill  of  Middlesex^  the  Court  wiD 
set  aside  the  proceedings  as  against 
tlie  peer.  Briscoe,  Bart.  v.  The 
EartqfEgremottt  and  (MerSf  T. 
54  G.  3.  88 

PENAL  ACTION, 

See  Venus.  . 

HRACY, 
See  CoiPTaiQHT* 

PLEADING, 

S^  iKinctME^Tl   Vaaiavcb.  Ve- 
nue. 

I.  Wh^re  upoii;tbe«49Ciituiiiof  tn 
annuit;^  boiid  b(^.  Am  4Nit^  of  seve- 
ral bbhgpn,  flia,gyM»c  of  thesn- 
nuity  paid  the  conaidemiQiiwnoiiey 

ta 
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to  2X  S.,  one  of  the  three,  who  im- 
mediately paid  it  into  a  banker's  in 
the  names  ofhimselfandt/.X.,  the 
attorney  who  acted  for  all  parties, 
and  took  the  banker's  receipt  for 
the  money  in  the  names  of  himself 
and  (/.  £.,  which  was  done  in  con- 
sequence of  the  other  obligors  not 
attending  to  execute  the  bond,  it 
being  agreed  by  the  parties  then 
present  that  until  the  securities 
should  be    executed    the   money 
should  remain  in  the  hands  of  a 
banker,  and  afterwards,  upon  the 
execution  of  the  securities,    the 
money  was  paid  at  the  banker's 
with  the  authority  of  J.Z..  to  D.  S^ 
and  upon  debt  brought  by  the  ex- 
ecutors of  the  grantee  on  the  an- 
nuity bond,  the  condition  of  which, 
on  oyer,  stated  that  the  grantee 
paid  the  money  to  the  obligors,  and 
the  memorial  stated  that  the  money 
was  paid  to  D.  5.,  to  the  use  of 
himself  and  the  other  obligors  bv 
the  grantee  \  Held  that  a  plea  al- 
leging that  in  the  assurances  the 
consideration-money  was  stated  to 
be  paid  by  the  grantee,  and  that  it 
was  not  stated  in  the  assurances 
that  the  sum  was  advanced  by  any 
agent  or  agents  of  the  grantee,  and 
that  the  same  was  advanced  on  be- 
half of  the  grantee  by  J,  L*  and 
JD.  S.»  was  to  be  taken  as  pleaded 
with  reference  to  the  annuity  act, 
17  G.  ^.  c  26.,  and  that  it  raised  an 
objection  which  was  sustained  by 
the  facts,  and  invalidated  the  bona. 
Horwood  and  Another^  Executors  of 
JV.Coart,  deceased,  v.   Underkw, 
T.s±G.s.  Page  82 

3.  In  a  aeclaration  for  slander  of  plain- 
tiff in  his  trade,  a  count  alleging 
that  the  defendant,  in  a  certain 
discourse  in  the  presence  and  hear- 
ing of  divers  subjects,  falsely  and 
maliciously  charged,  and  asserted, 
and  accoaed  pluntiff  of  being  in 
iiisolveiiteircuniitances»and  stating 
ipcdaldaiMtfe,  bot  without  setting 
0iit  tlM  wor£)  iiill,  and  tf  it  be 


joined  with  other  counts,  which 
set  out  the  words,  and  a  ffenend 
verdict  given,  the  Court  wiU  arrest 
the  judgment.  Cook  v.  Cox,  T. 
54G«3.  Page  no 

3*  To  debt  on  an  award  made  by  ar« 
bitrators  upon  a  submission  to  theia 
generally  without  any  .time,,  a  pies 
tbat  the  arbitrators  did.  not  malm 
any  award  within  a  reasonable  time» 
adjudged  ill.    CurtU  v.  Potts,  T. 

^;^^'fi    ^  •  ** 

4.  In  a  declaration,  on  a  proiMMCjr 
note,  with  the  common  counts,  it 
is  enough  to  allege  a  county  for  a 
venue,  without  a  parish.  tVare  r. 
BoydeU,  r.  540.3.  148 

5.  Declaration  against  the  maker  of 
a  promissory  note,  payable  at  a 
particular  place,,  and  avers  a  pre* 
sentment  at  the  place,  and  that  the 
defendant,  licet  ssspius  requisitua, 
hath  hitherto  refused,  and  atill 
doth  refuse  to  pay.  Held  wdl 
upon  demurrer,  and  that  a  refiisal 
at  the  particular  place  need  not  be 
averred.  Buttenborth  t.  iMd  Lg 
Despencer^  T.  546.3.    ^  ico 

6.  The  plaintiff  cannot  sign  jucfg^ 
ment  after  plea  in  abatementt  be-' 
cause  the  afBdavit  to  verify  tha 
plea  was  sworn  before  .the  defend* 
ant's  attorney.  Honf/blt  v.  MaU 
thewman^  T*  54  G.  3(.  X54 

7.  A  declaration  by  P.  and  C  as- 
signees of  a  repleyin-bondy  stating 
that  they  distrained  the  defendant? 
goods  for  rent  due  to  P.,  is  good, 
without  naming.  C.  bailiK    Both 
avowant  and  person  making  CQgni* 
zance  may  taxe  aa  assignment  .of 
the  replevin-bond,  and  sue  jointly 
upon  It.    The  declaration  need  not 
set  out  the  goods  distrained :  and 
if  it  state  that  the  sheriff  took  the 
bond  in  double  the  value;  condi« 
tioned  for  prosecuting,  &e.  and  fiir 
making  return  of  the  goods  in  the 
condition  mentionedf  and  theremm 
the  shengf  repismed  the  samSf  tha# 
shews  that  the  bond  was  conditioned 
for  a  return  of  the  goods  distrained. 

S  t  4  And 
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And  the  deeknti(»  ii  not  double, 
bflcauM  it  aUaget  tbst  the  defend- 
•Dt  did  not  prowcutfl  hii  suit  with 
effect,  Bad  bath  not  made  a  return. 
FUilipi  and  AMther  v.  Prid,  M. 
SSG.*.  Page  1 80 

8.  A  tuU  of  exchange  In  thii  form : 
**P^  ta  T.Q.B.  or  order  315^. 
fMAtfiwem^"  and  subacribeaby 
ilie  dmrer,  may  be  alleged  m 
pleading  tebeatnll  ofexduAgefer 
nlue  recnved  h  the  drawar.  Grant 
w.DaCaitm,  H-ssG^^.         351 

9.  Debt  m  bond  with  a  penal^; 
plesin&ncj;  replication,  that  after 
the  making  of  the  bwid  and  before 
commencement  of  the  suit  he  at- 
tained hia  full  age,  and  afterwards, 
and  before  the  suit,  awented  to 
and  nttified  and  confinned  the 
bond:  Upon  special  demurrer, 
hcid  that  the  replication  waa  ill, 
tot  an  infant  canaot  give  a  bond 
with  a  penalty  for  the  payment  of 
interetf ;  tnA  unlesa  he  be  eitopped 
by  aome  act  at  full  age  of  as  high 
authority  aa  the  bond,  he  Bhall 
Sioid  it.  Baiflii  f,  Mary  and  John 
Dindey,  H.^^G.^.  477 

10.  Debt  on  bond  made  bv  C.  and 
his  niretiea,  with  a  condition  re- 
citing Btat.  27  G'  a.  c.  38.,  and  that 
C.  /four  yean  before  the  date  of 
bond)  wai  appointed  by  the  church- 
wardens and  paridiioaerg  of  D,, 
in  pursuance  of  the  statute,  collec- 
tor of  the  poor-ratos  to  be  levied 
mid  nited  in  the  parish,  and  con- 
ditianod  that  C.  should  account, 
at  often  ai  required,  for  all  monies 
to  eoiUeted  and  rec^ved  by  him,  by 
virttie  ijfthe  act,  &c.  Breach,  for 
not  nccoODting  for  monies  collected 
and  received  sinuu  the  molcing  of 
Aebaad.  ntsa,  that  C  accounted 
fin  all  the  soMiies  collected  and 
received  by  bim  before  the  making 
of  the  bond}  adly,  that  the  office 
fl£«(dlect(w  itian  annoal  office,  and 
^&al.C  acGonnted  fbr  ail  the  mo- 
BiM  collected  and  recaved  by  him 
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POWER. 

wtuntt  the  current  year  Of  once 
in  winch  the  bond  wM  wade:  [hMn 
demurrer,  held  that  both  pleas 
were  ill,  ftr  by  die  wnrda  of  die 
atabite  the  ^pointnent  it  pro- 
specdve,  to  ctulect  fbtare  rates, 
and  not  retroapective  only,  and 
tfie  cootHtion  ia  in  tbe  words  of 
the  statnta,  withont  any  mtiain- 
ing  wordii  and  it  is  not  pleaded 
tlut  die  office  waa  an  annnal  of- 
fice  at  the  time  of  making  the  bond, 
and  if  it  had  been,  yet  it  appean 
by  the  statute  not  to  be  an  annul 
ottice,  thou^  coDceming  rata 
which  are  raised  in  the  course  of  a 
year.  CaWtag^insrfOtiersT.  Cloft- 
lea  and  Othert,  H.  55  G.  3.  P. 501 

PLEDGES, 

See  Bail,  s. 
POST-HORSE  DUTY. 

See  LicESCR. 
llie  letting  to  hire  a  hearae  and  fmir 
horses,  by  a  person  licoued  to  let 
horses,  for  the  purpose  of  coam- 
ing a  corpse  mna  V.  to  J3.  to  be 
buried,  for  which  the  penon  leltii^ 
charged  and  recdved  a  specific 
sum  tor  the  job,  and  not  afCer  the 
usual  or  any  certain  rate  per  mile, 
was  holden  not  to  be  liable  to  the 
post-hone  duty.  SmAA  tout  An- 
other, j.t.  &C.  y.  Mon,  7*.  54  G.j. 
>S 

POWEB, 
See  DaKui,  >- 
[.  Devise  to  the  uaa  of  HI  £  fa 
lifo  wJUmut  impcadHBcnt  of  wwte, 
ftc.  remainder  Id  the  lae  of  ^IB)- 
tiff  for  lift.  wiA  power  to  sariie 
leases  for  two  w  Uire»  Uvea,  ftc 
«r^  the  term  of  ai  jHar«,  lo  ai 
there  be  lesaiiMd  the  beat,  raot 

moaejrt  or  atSer  WMb j4r  triiStit 

ifaJiiKt  wi  U^  Of  iaimtan 

IS 


POWER, 

15  Odo6erieaaed.jBr  14  yam,  to 
be  computed  n  to  Ac  nlsn^bw 
Itnid  ihiin  13th  Fdntajii  imt,  the 
paitun  from  ictli  March  hut^  wad 
the  uemrngB  nam  itth  AAw  iKt, 
under  a  Tearly  mt,  payiBta  to 
leMor,  and  imh  otbsr  poMn  as 
should  be  entftled  to  dw  freefaold 
and  inberitaoce,  half  yvulyt  on 
nth  NaoeMder  and  s^th  March, 
the  firat  paTiaent  to-  be  made  on 
nth  Naomier  neat  mmaig,  and 
leuee  conrananted  with  leuor,  hia 
hdrt,  and  mame,  for  payment  to 
leMor  and  awn  other  peraon,  &c. 
of  the  rent  at  the  days  and  times, 
kc.  Held  that  the  leaie  for  14 
yean  waa  warranted  by  the  power 
to  teaae  for  31 ;  and  tnat  the  re- 
serration  of  the  firit  half  year's 
rent,  payable  at  the  end  of  37  days, 
waa  not  talcing  a  Buro  of  money  for 
a  fine,  being  in  consideratioo  of  a 
preceding  occupatioo ;  and  that 
plaintiff,  after  the  death  of  H.  I., 
waa  an  a**ignce  within  stat.  33  H.  B. 
c.3^  and  might  mabtain  covenant 
agamet  the  lessee  for  rent-arrear 
after thedeMhofH./^  and  during 
the  continuance  of  the  term.  Ith- 
emood  V.  Oidhtcm,  H.  55  G.  3. 
Page  383 
t.  Devise  of  lands  to  E.B.  for  life, 
with  power  to  charge  the  lame,  by 
any  deed  or  deeds,  writJns  or  writ- 
ings, under  her  hand  ana  seal,  ot- 
tered by  tmo  or  more  teitneues,  or 
by  will,  tec.  and  for  securing  the 
raising  and  payment  of  the  charge 
to  limit  ana  appoint  the  devised 
premises  to  trustees,  Ac:  Held 
that  Ae  power  WW  not  weH  eve- 
eiitcd  bjr  deed  ^ifaarging  the  pre- 
nisES  wnh  »  flnBft  of  Bl»ey,  «nd  for 
■Muring.^  same  demsi»g  them 
fcr  a  tflvrat'Sucb'  deed  being  s^ned, 
8eided,'4ivldellveied  in  the.pTe- 
«anoe'*f'two  wlbtesMst  but  the 
attartatMD  ludaned'flb  Ihe  dtfed 
•od  fhhav^ad '  by  tfav-  two' wit- 
DNMBt  evpnaik;  Mly  that  it  was 
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Uakd  knd  d^nerti  &  their  we- 
MDce.  Wfif^  mi OAerrr.  akr* 
tm  and  Ot/urif  IT.  '{^G.  j.'F.  cii 

.■  PRACTICE, 
See  A^AiKMUiT.  ■.JaMoiirit  4. 

or  ExcHAHu,  a.,. lCf>aTK..'.Iir- 

<luiKT,WaiT.q».    P«K^.   \.~.    . 

t.  If  ackiMheiVMMMlbf  iMiid- 
ast  by  habeas  corptts,  aut'4r'an 
inferior  court,  pUdntiff  fi  hdtfAoOnd 
to  declare  in  the'  mmH  Adifii^  ha 
has  t^ces  no  othpr  attpitbllif  fesDi- 
pelling  the  defebdaMTia j^iattad 
juitiiy bail  there.  datkt^WUbn, 
r.s40.i.  ■    ■  ^  vvr-;,-:^, 

i.  llie  tdalntlff  may  obvitB' WMle 
for  teftirfag-a  bill  oT  ^udlai^to 
die  master  on  'the^4^  ob^imch 
interiotiutOry  jadgnittil- tor-»Mnt 
of  a  plea  is  arguM;'  Plteoeky. 
Carpentsr,  T.54  Oij-i' L  ■      '"too 

3.  The  Court  held  lltat  'plalHtiff 
might  lodge  a  deuddar  igUMl  de- 
fondant  In  eustody 'UjMl  ^MUne 
procew,  after  hisbvf  liaJjailtfiitd, 
the  defendant  wK '>haviili#^dm- 
pleted  his  dlsehai^'  but  bang  atiQ 
within  the  prison :  andlhathCwas 
not  entitled  to  hU  dbdMrge  vfioa 
an  affidavit  that  the'fOmmwMch 
the  detidner  waa  Iddged  vat'  due 
at  the  timeof  tUilirMarreff.  Qum 
V.  Reynotdr,  T.t^Ot^.'        ,   144 

4-  An  affidavit  of  detrtitMiiMtMof 
any  court,  and  only  with  the 
words  by  the  court  irmtt!^' tie tbt 
bottom  of  the  JuMt,  is  not  snffi- 
cieM.  MMfg '-ri- ^ntim  T. 
546. 3.  '  ■  t« 

5.  In  an  affdavit  to  h'dd'ttr  h&i  i£ 
the  deponent  be  described  aa  "  of 
the  ci^  of  Zmdlm,  'merc^Wnt,*  it 
is  mflelent;  rsAlM-  %  JUdema, 
M.JK&3.  ;•  -  rtj 

«.  Affidavit  to  held  t«"MI  'C  ttat 

R.Siatim  ia  indrirted'-to-JllUniff 

'ArinDMy^Hidmad  laia'fnA.W'ihe 

use  at  thtaaidiLJaghmt,"  held 

waU 
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SETTLEMENT. 


welleDough.  Hughes  v.  SuUon,  3f  . 
55  G.  3.  Page  178 

7«  The  Couct  will  not  grant  a  rule 
that  the  plaintiff  may  give  security 
for  costs,  unless  application  has 
been  made  to  him  to  give  security. 

Bau  ▼.  CUvef  Af.  $$  ^'  3*  ^^5 
%.  The  Courty  upon  application  to 
fet  ,aside  a  .regular  attadiment 
.  against  the  BheriS'  for  not  bringing 
in  the  bodvf  will  require  either  an 
affidavit  of  merits,  or  that  the  ap- 
plication is  made  on  behalf  of  the 
sheriff,  or  the  bally  without  collusion 
with  or  indemnity  from  the  de- 
fendant. The  King  v.  The  Sheriff 
0/*  Middlesex,  in  a  case  of  Gee  v. 
JVhiie,  Af.  55  G.  3.  299 

9*  ^  term's  notice  is  not  necessary 
where  there  have  been  no  proceed- 
inffs  for  four  terms  afler  verdict. 
May  V.  Wooding,  H.  55  G.  3.  5cx> 
to.  Proceedings  in  replevin  stayed 
after  conusance  and  plea  in  bar, 
upon  payment  of  costs  of  the  ac- 
tion and  distress,  and  replevying, 
and  delivering  up  the  replevin  bond 
to  be  cancellea,  there  being  no 
special  damage.  Banks  v.  Brand 
and  Another,  H.$$G.i.  $2$ 

PRISONER, 

See  Costs,  3. 

PRIVILEGE, 
See  Consul.    Peer. 

PROMOTION,  Page  336. 

RBGULA  GENERALIS. 
Seal  Office,  T.  54G.163.  163 

« 

RELEASE. 

A  deed  int^  partes  cannot  operate  as 
a  release  to  strangers:  therefore  a 
charter«party  between  A.  and  J3.,  in 
coiwideration  of  a  former  charter- 
par^  between^*  and  C,  wiuch  for- 


mer  charter-party,  in  consideiation 
of  the  freight  B.  was  to  pay,  was 
thereby  declared  null  and  void,  A. 
agreeing  to  cancel  the  first  in  con- 
sideration of  the  second,  and  C. 
was  thereby  acquitted  of  all  claims 
which  A*  might  have  against  him 
in  virtue  of  the  first  charter-party, 
was  held  not  to  operate  as  a  release 
from  A.  to  C.  of  the  first  charter- 
party.'  Storer  v.  Gordon  and  Others 
^'  55  ^*  3«  I^ge  308 

RENT, 
See  Debt. 

REPLEVIN, 

See  Ikquirt»  Writ  of.    Pleading, 
7.    Practicb,  io. 

SALE, 

,  See  Frauds,  Statute  or. 

Where  the  seller  of  goods  upon  the 
buyer*s  refusal  to  accept  them  re- 
quested the  buyer  to  sell  them  for 
him,  which  the  buyer  agreed  to  do 
if  he  could,  but  did  not :  Held  that 
in  an  action  b;^  the  seller  for  the 
price,  the  jury,  in  considering  whe- 
ther the  request  made  by  the  seUer 
was  a  waiver  of  the  contract  of 
sale,  could  not  take  into  their  con- 
sideration whether  such  request 
was  made  under  an  ignorance  of 
the  law,  and  impression  that  his 
remedy  was  gone.  Gomery  v. 
Bond,  H.  s^  G.  3.  378 

SETTLEMENT— i!y  Esiate. 

Grandfather,  father,  and  sour  and 
the  grandfather  gave  tiie  fiuher  a 
a  piece  of  land,  on  which  he  imme- 
diately built  a  house,  and  continued 
in  possession  for  30  years,  without 
paying  any  rent  or  acknowledg- 
ment, sometimes  residing  in  the 
house  with  his  4un3y»  and  at  other 
times  letting  it»  aniLToceiring  the 

rent: 


SETTLEMENT. 
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rent:  Held  that  the  sod,  who 
ceased  to  be  a  part  of  his  father's 
family  15  years  after  the  building 
of  the  house,  was  entitled  to  the 
settlement  which  the  father  gained 
by  residing  in  the  house. '  The 
King  V.  Tne  Inhabitants  of  Caloxvf 
T.54G.3.  Page  22 

SETTLEMENT--  Jy  Hiring  and 

Service. 

I.  Where  the  master  of  a  servant 
under  a  yearly  hiring,  28  days  be- 
fore the  end  of  the  year,  gave  up 
his  business,  sold  his  stock,  and 
paid  off  and  discharged  the  servant, 
with  all  his  other  servants,  paying 
them  their  full  wages^  and  telling 
them  to  go  where  they  liked,  and 
the  servant  took  his  wages,  lefl  the 
house,  and  worked  with  another 
person,  with  the  master's  know- 
ledge, during  the  28  days :  Held 
that  this  was  a  dissolution  of  the 
contract;  and  it  appearing  upon 
the  case  stated  by  the  sessions 
that  they  had  proceeded  on  the 
ground  of  its  bemg  a  dispensation, 
though  the  sessions  did  not  find 
that  as  a  fact,  this  Court  quashed 
the  order  of  t^essions.  The  King 
v.  The  Inhabitants  of  Braij^  7'. 
54  G.  3.  20 

2.  An  invalided  soldier  at  the  depot, 
who,  in  pursuance  of  an  order  from 
government,  had  leave  of  absence 
upon   agreeing    to   relinquish   his 
pay  for  the  time,  which  leave  was 
renewed  from   time  to   time,  by 
furlough,  for  different  periods  of 
three,  six,  and  four  months,  which 
he  procured  by  going  to  the  depot 
for  them,  was  held  not  to  gain  a 
settlement  by  hiring  and  service 
-     for-a  year,  not  being  sui  juris  law- 
fully to  hire  himself  within  the  stat. 
3  Ir.  ^  M.  c.  1 1 .,   though  before 
iSucb  hiring  the  mistress  applied  to 
the  comoilEUidine  officer  at  the  de- 
pot|  lorlaaow  if  be  might  hire  him- 


self for  a  year,  and  was  told  that 
he  mighty  and  during  the  year's 
service  he  received  no  pay,  nor 
was  called  upon,  nor  did  perform 
any  military  duty.  The  King  v. 
The  Inhabitants  of  Beatdieu,   M» 

SS  ^'S*  Pag®  229 

3.  A  servant  in  husbandry,  hired  to 
serve  for  the  weekly  wages  of  41.9 
board,  washing,  and  lodging,  ex- 
cept in  the  harvest  month,  when 
his  wages  were  to  be  increased  to 
los.  6a,  per  week,  and  then  asain 
reduced  to  4^.,  does  not  gam  a 
settlement;  for  that  is  only  a 
weekly  hiring.  The  King  v.  Tkt 
Inhabitants  ^Dodderhill^  in  Wych^ 
otherwise  Droitwich,  M.  55  G.  3. 

4.  Where  an  infent  bound  hims^ 
apprentice  for  seven  years  by  in- 
denture^ to  which  ^indenture  he 
and  his  master  were  the  only  par- 
ties, and  afler  serving  some  tmie, 
in  consequence  of  the  master's 
running  away  and  leaving  him, 
procured  the  indenture  to  be  given 
up  to  him  with  the  master's  con- 
sent, and  afterwards*  during  the 
seven  years,  hired  himself  as  a 
yearly  servant  and  served  a  year : 
Held  that  he  acquired  a  settlement 
by  such  hiring  and  service,  for  it 
was  for  the  infant's  benefit  under 
the  circumstances  that  he  and  Yob 
master  should  be  at  liberty  to  put 
an  end  to  the  indenture.  The  King 
V.  The  Inhabitants  of  MowUsorrS^ 
H.ssG.z.  497 

SETTLEMENT— £y  Marru^. 

1.  A  person  whose  baptinaal  and 
surname  was  A*  L*^  was  married  by 
banns  by  the  name  of  G.  S.,  haying 
been  known,  in  the  parish  where 
he  resided  and  was  marriedy  [by 
that  name  only*  from  his  first  com- 
ing into  die  parish  till  his  nupriage, 
which  was  about  thrde  yean: 
Hett  that  the  marriage  was  valid, 

and 


(w 


SETTLEMENT. 


ind  therefbre  tbe  wife  and  children 
entided  to  the  huaband's  settle- 
ment. The  King  v.  The  Inhabi- 
tutOt  ofBUlingthurtt,  M.  55  G.  3. 
nigeico 
3.  A  marriage  by  licence,  not  in  the 
man's  real  name,  but  in  the  name 
iriiich  he  bad  aasumed  because  he 
had  deMTtedi  he  being  known  by 
that  name  only  in  the  place  where 
he  lodged  and  was  married,  and 
where  he  had  resided  sixteen  weeks, 
was  held  a  valid  marriage.  The 
King  V.  The  IiihabitanU  ^Burton- 
vfon-Trmt,  H.  $5  G.  3-  537 

SETTLEMENT  — i«  a   Tenement 
of\6La-Year. 

t.  Whne  im  persons,  bb  members 
of  a  managing  committee  of  a  cor- 
poration) who  were  proprietors  of 
«  bridge  and  the  tolls  thereof,  de- 
miaed  the  (oU-house  and  tolls  to 
die  pauper,  ftr  one  year,  reserving 
a  rent  to  the  corporation,  and  a 
power  (^  TUtutryi  but  the  donise 
was  not  under  die  corporation  sea), 
but  only  undcrthe  seal*  of  the  fire 
iniMddal^nMiilberD  ;  Held  that  the 
pauper  did  not  gain  a  settlement 
by  occupying-  Ae  toll-4iOHie  and 
tolls  Bbore  40  dsrs,  and  that  his 
havingjMtd  rtat  n>r  tbe  same  made 
no  dnanaca,  die  snnual  valae  of 
.  die  toH^WUe  whhout  the  tolls  not 
exceeding  5/.  The  King  v.  T/ie 
InluaUmOt  of'Nmik  Dugitid,  M. 

a.  Where  tkm  paaper  was  hired  as 
buHfrtb  iV«">  ^^  o  ^"k*  u"- 
dtf  an  ^reestent  that  he  was  to 
him..wwkly  VB^ea^  Ac.  and  hu 
■Bitar  t«  find  hun  a  house,  and 
«idiflr  to.  ^Mih  him  with  two 
cawsi  or  dii.paiiper  waatobeat 
litw^  to  hire  tvo,  ad  fted  them 
«A  .Iht  tktMf  ud  he  served  three 
■nan  under  the  i^recnMart,  and 
frradvith  ba  fanily  in  his  naster's 
Imuh^  occii^ing  tbe  kibAen  and 


SOUTH  SEA  COMPANY. 

two  noma,  and  hired  two  cows, 
whico  &d  durins  tbe  summer  in 
the  pastures  of  his  master :  Held 
that  by  the  feeding  of  tbe  cows 
iriiifh  was  above  tfie  yearly  value 
of  10^  the  pauper  acquir^  a  se^ 
dement.  The  King  v.  The  Inha- 
UtanttofMintter,  M-S^G.^. 

Page  176 

SEWERS,  COMMISSIONERS 
OF. 

The  commissioners  of  sewers  cannot 
assess  a  person  in  respect  of  drains 
which  commimicue  with  other 
drains  that  fall  into  the  great  sewer, 
if  the  level  of  his  drains  is  ao  much 
above  the  sewer,  that  the  stopping 
of  the  sewer  could  not  possibly 
throw  back  the  water  so  as  to  in- 
jure his  premises,  and  if  he  be  not, 
and  it  does  not  appear  that  he  i^ 
likely  to  be,  benefited  by  the  worki 
done  upon  the  sewer.  Mtaien  t. 
Sert^s,  H.  55  G.3.  447 

SHERIFF, 
jSccBail,  I.    Etidcncb,3.   Prac- 
tice, 8. 

SLANDER, 

See  PLBADrHG,  1.    Variance,  4. 

SOLDIER, 

'   Hiring  and 


SOUTH-SEA  COMPANY. 
Tlie  staL  47  G.  3.  sesi.  i .  c  33.  which 
repeals  so  much  of  the  stat.of^mf 
as  vesU  in  the  &w(A  8m  Cun- 
pany  tbe  exclusive  privih^  of 
tra£ng  to  parts  within  certam  li- 
mits, extends  osily  to  such  places 
within  thoae  Umita  as  were  at  the 
tfaneof  pesnwtbaMl,  or  at  any 
time  since,  inuvpVMMOB  <ir  m- 
fler  tbe  d<«Biaioo.  ^4i»  Ufif^x 


STATUTES. 


SURETY. 
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not  to  lie  against  the  defendant  for 
not  safely  stowing  and  canveying 
goods  of  the  plaintiff  from  London 
to  Buenos  Ayres^  which  place  was 
captured  by  his  Majesty  s  forces, 
but  afterwards  recaptured  before 
the  passing  of  the  act,  and  the  ship- 
ment of  Uie  ^oods:  although  the 
goods  were  shipped  under  the  sanc- 
tion of  an  order  in  council  pur- 
porting to  authorize  the  voyage* 
and  the  re-capture  was  unknown 
when  the  gooos  were  shipped  and 
the  voya^^e  commenced.  Wilkin'^ 
sonf  Asstgnee  of  Hqffenden  and 
Netvcomby  BankruptSf  v.  Loudon" 
fock^  T.  54  G.  3*  Page  j  17 

STATUTES. 

Hen*  T . 
I .  c.^.    Statute  of  additions.     1 66 

Hen.  VUL 

32.  £.34.    Assignee.  384 

PkU.  &  Mari^. 
I  &  2.  c.  ij.     Justices.    Wit- 
nesses. 5»  6 

EUz. 

5.  c.4«  Apprentice.  189 
13.  0.5.  Fraudulent  Assign- 
ment. 37 1 
31.  c5.  Venue.  430 

James  I. 
3.  CIO.  ss,i^2.    Charges  for 

conveyi]^  to  gaoL  63 

7.  C.5.    Costs.  131 

21.  C.4.    Venue.  430 
C.12.    CosU.  131 

Charlu  II. 

12.  C.34.  «.45.  Appeal.  Ex- 
cise... ,     .  140 

15*  c,  xi,  u  19.  Appeal.  Ex- 
cise«    Costa*.       .  141 

22.  c  J  a,  Itligbrnjuf.  468 
29*  03.  «»i7«    cnud«.             .178 

3*  Giii«   BwldjBflat;  •  929 


•  Ann$m 

8.  c.  19*    Copyright,  Pkge  7 
9*  C.21.    Sovih  Sem  Company*  iix 

G«o.II. 
2.  C.5.    Banknotes.   Larceny. 

5.  C.30.  ^.9.    iSanknipt.  39 

9.  C.36.  Mortm^n.  *  408 
II.  c.  19. «.  2a.  Replem  bonda,  156 
15.  C.13.  «.  IX.     Forging  bank 

notes.  ^49 

26.  C.33.    Marriage*  351' 

27.  C.3.    Expences  of  conyey- 
ing  to  gaol.  65 

G^o.  UL 
3.C.  ic.  <.4.    Corporation- 
books.  226 
10.  c.  18.    Dog-stealing.  331 
13.  ^.78.    Publio  footing.   Ap- 
peal.   Coats.                    459^467 
17.  C.26.    Annui^act.  82 
^•56.  #.2o.    AppeaL            493 
25.  C.5I.    Poathoraea.  19 
32.  0.58.  CorporatioA-books.      S23 
36.  C.22.  «.«.    Bread*                  14 
39.  c*85.    £mb6Silciiient*          539 
43.  C.46.  f.2.    BaiL-                  983 
44*  c*98.    Poathofaaa*  x8 

47.  «eif.i*c.a3.  SotttbSeaC— I 
pany.  laj 

48.  C.74.  a.tf.    AppaaL   ¥^ 
ncaseti  ".h  r. .  142 

c*  98.  4.6*   JwthoMaa  19 

cuxas*    iMobantnaklin*   382 

49.  e,i2u  st*ii*>t4«/  jlMriMpUt!78f 

51*  c«3CK    Indaaure       (^23 

.c.  6i.  137 

c.«4.     Bank  ABMT  AliaT^ 
pvatenoea*-       ■  ■.'•!■,  :i;,i ,  .  t»^i 
53.  C17.  Ji;  io6»  J07, 7  -f  Mariay 
act*)'  Deaertatf.  f^^rf  v.?  -uj.iifTtfj 

'  '  'MJBJEjflK   10  ^z-^:)> 
•  '■'•■■•      r    ..o   r  ^...ib  <ia*r: 
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VAklANCE. 


WITNESS. 


TIME, 

ilee  Award.     Pleading,    3. 
Practice,  9. 


10, 


TOLLS, 

See  SxTTLBMEKT — bi/  Tenement  of 

VARIANCE, 
See  Pleading,  8.    -  ^ 

^.  An  allegation  that  an  action  was 
depending  in  his  Majesty's  Court 
of  the  Bench  at  Westminster y  is  not 
Bustained  by  proof  of  a  pluries 
bill  of  MidcQesex  ;  for  by  such  al- 
legation the  common  bench  must 
be  intended.  Impeif  v.  Taylor^  Af. 
55  G.  3.  "ge  166 

2.  Where  plaintiff  declared  that  in^i 
.certain  messuage  or  dwelling-house 
and  premises,  &c.  he  distramed  for 
the  rent  of  the  said  premises,  with 
the  appurtenants,  by  virtue  of  a 
certain  demise  thereof;  proof  of  a 
lease  of  twjo  messuages,  reserving 
a  rent,  and  of  a  notice  of  distress 
for  the  rent  of  the  two  messuages, 
was  held  not  to  be  a  variance. 
Ta^wr   y.    Brooke,   M.  g^  G.  3. 

169 

3.  Where  plaintiff  declared  that  de- 
fendants accounted  with  him  for  all 
the  monies  severally  due  from 
them,  and  that  the  amount  of  such 
monies  was  21/.  6s;  and  in  consi- 
deration that  he  would  forbear 
payment  of  the  monies  severally 
due  from  them,  the  gross  amount 
of  which  was  21/.  65.,  defendants 
undertook  to  pay  the  said  sum,  &c. 
and  the  plaintiff  proved  that  the 
sum  due  to  bim  was  20/.  1 8^.  <  Held 
that  this  was  a  fatal  variance.  Am- 

JieU  V.  Bate  and  Othersy  M,  $$  G.  3. 

173 

4.  In  slander,  the  declaration  alleged 

that  the  plaintiff  at  the  time  of 
speaking,  &c.  was  of  two  trades, 
and  that  defendant,  intending  to 
injure  bim  in  hj»  seyend  trades  as 


,  and  to  prevent  pefsom 
fronoi^mploying  him  in  the  way  of 
his  said  severid  trades,  in  a  cer- 
tain discourse  which  he  had  of  and 
concerning  the  plaintiff  in  one  of 
his  trades,  spoke,  &c :  Meid  that 
though  the  plaintiff  failed  to  prove 
he  was  ef  both  trades,  yet  he 
might  recover  upon  proof  that  he 
was  of  that  trade  concerning  which 
the  defendant  was  charged  to  have 
spoken  the  words.  F^gins  v. 
Cogstoelly  H.  SSG.^.      Fage  369 


VENUE, 
Se^DEBT.    Pleading,  4. 

In  debt  upon  stat.  52  G.  3.  c.  39.,  (pi- 
lot act,)  for  penalties  for  continu- 
ing in  the  charge  of  vessels  with- 
out bein^  licensed,  the  venue  roust 
be  laid  m  the  county  where  the 
offence  is  committed.  Barber  q.  t. 
V.  Tilson,  i/.  55  G.3.  429 

UMPIRAGE, 
See  Award. 

VOYAGE,  ILLEGAL, 
See  South  Sea  Company. 

WAIVER, 
S^  Assumpsit,  i.    Sals. 

WAR, 
Sfe  IndictmjikT)  3. 

WARRANT, 
See  Commitment. 

WARRANTY, 
See  Insurakcs,  2,  3. 

WAY, 
See  Ap^EAhf  2. 

WITNESS. 

I.  A  justice  of  the  peace  nay  com- 
mit  a  feme  oovert  wbb  is  a  matma] 

witnessy 


WITNESS. 

witness,  upon  a  charge  of  felony  [ 
brought  before  him»  and  wlio  re- 
fuses to  appear  at  the  sessions  to 
give  evidence,  or  to  find  sureties 
for  her  appearance.  Bennet  and 
Wife  V.  Wation  and  Another^  T* 
54  G.  3.  Page  I 

2.  The  commissioners  of  appeals  in 
natters  of  excise,  cannot  reject 
the  testimony  of  witnesses  tendered 
for  the  appellant^  upon  appeal  to 
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them  against  a  conviction  by  the 
commissioners  of  excise,  upon  the 
ground  that  such  witnesses  were 
not  examined  at  the  original  hear« 
ing.  The  King  v.  The  Commit" 
sioners  of  Appeals  in  Mattert  of 
Excise^  T.s^G.^.         Page  133 

WRIT  OF  INQUIRY, 
See  iNQUiavy  Wait  of. 
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